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With the enormous increase in private space activities, the States across the 

globe have found difficulties in regulating them and protecting common interest 

in outer space. As the existing international space law imposes liability for any 

damage caused by private space activities to respective launching State/s, one of 

the moot questions before the States at present; is how to meet with such ever-

increasing risk of liability? Space insurance, despite all its drawbacks, is 

considered as the major mechanism available for discharging liability arising 

out of space disasters. Hence, space liability insurance as a requirement for 

grant of licence is found in almost all existing national space legislation. 

However, this paper argues against it, and looks into the feasibility of 

establishing space liability fund as an alternative to strike balance between the 

interests of different stakeholders. 
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Introduction 

 

Space era started with the State oriented scientific activities and subsequently, 

shifted to private sector oriented commercial activities. However, the five major 

international treaties governing the outer space
1
 are entered during 1960s and 

70s, which was the era of State oriented space activities. Hence, the norms of 

liability in these treaties focus on the liability of „launching State/s‟ for any 

damage caused by space activities. This situation continued to exist even after 

the entry of private sector into the realm of space activities, since the progressive 

development of space law in the international level halted after the 1979 Moon 

Agreement.
2
 Therefore, the crucial question for consideration is; how far it is 

justified to allow the private sector to reap the benefits of space activities and 

ultimately shift the burden of liability on the State/s for damage caused by its 

space activities? 
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In light of the above concern, the States have started to insist for insurance 

coverage to shoulder the burden of liability for damage caused by the private 

space activities. The initial refusal of insurers to shoulder enormous risk associated 

with the space activities has been overcome with coinsurance and reinsurance 

techniques. However, neither coinsurance nor reinsurance works smoothly, 

since both bank on the cooperation between multiple profit-oriented commercial 

entities, which are hard to find in practical terms. 

Apart from the problems between the insurance providers, the issues arising 

out of conflicting interests of insurers and insured are standing as impediments in 

the way of hassle-free space insurance. In the present era of competition driven 

space industry, every space operator is keen on cutting down his cost of operation 

to remain competitive in the market. So the operator would be in search of 

insurance coverage with lower premiums but at the same time not something less 

effective to cater to his needs. Insurer, on the other hand, would face difficulty in 

providing such cost effective insurance coverage due to enormous risk involved in 

space activities. Catastrophic damage is a matter of seconds in the space activities. 

The disasters in 1980s and Columbia disaster in the twenty first century have got 

chilling effects on space insurance. It is also to be noted that space insurance has a 

close nexus with the catastrophic disasters (like 9/11) in the aviation sector.
3
 With 

every such incident, the space insurance market is structurally changing to meet 

fresh challenges, thereby affecting the relative position of insurer and insured. 

In light of the above aspects, the present paper first delves into the issue of 

liability for private space activities. Then it goes on to outline the current position 

of space insurance as a requirement in different countries. The specific problems 

faced by both the insurers and insured in the space sector are discussed in the next 

part. Finally, the paper concludes with suggestions to achieve a balanced regime of 

space insurance, which can take care of the interests of all stakeholders. An 

attempt is also made to find out the viability of creating a space liability fund as an 

alternative/supplementary aspect to space insurance. 

 

 

Liability for Private Space Activities 

 

Outer Space Treaty 1967, though entered five decades back, still stands as the 

magna carta of space law.
4
 While Article VI of the Outer Space Treaty attributes 

responsibility on the concerned States for all types of space activities (whether 

public or private), Article VII imposes liability for damage caused by space 

activities on respective launching State/s. Principle of liability under Article VII of 

the Outer Space Treaty is further supplemented by the Liability Convention 1972. 

Under the Liability Convention, the launching State/s is absolutely liable to pay 

compensation for any damage caused on the surface of the earth as well as to the 

aircraft in flight.
5
 Similarly, if the damage is caused elsewhere than on the surface 

of the earth by a space object of one State to a space object or to persons or 

                                                           
3
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4
Qizhi (1997) at 93. 

5
Liability Convention, art. II. 
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property on board such space object of another State, the liability for damage 

between two States involved is determined on the basis of fault.
6
 

The Convention also attributes joint and several liability on multiple 

launching States in two circumstances: First, where there is a collision between the 

space objects of two or more launching States, which ultimately cause damage to 

person or property of yet another State
7
; and second, when two or more States 

have jointly launched the space object that has caused damage to another State
8
. A 

launching State that has paid full compensation under joint and several liability 

principles is entitled to receive reimbursement/indemnification from other 

launching States on the basis of extent of their fault, or on the basis of prior 

existing agreement on apportionment of liability.
9
 

Thus, the space treaties speak solely about the liability of launching State/s 

and not about the private players. The definition of launching State provided under 

the Liability Convention
10

 is also wide enough to attribute one or more launching 

State/s with respect to each private space launch. This leads to the obvious 

conclusion that for any damage caused by the private space activities, launching 

State/s would be liable to pay compensation. Moreover, under Article VI of the 

Outer Space Treaty, the State/s would also shoulder the burden of international 

responsibility for private space activities. Added to this, neither State responsibility 

nor international liability under the space treaties can be avoided by the States 

even in case of absence of their wrongfulness.
11

 These attributes of State 

responsibility and international liability for private space activities have posed 

difficulties to the States in the present era of increasing private space investments. 

Imposition of liability on the States for damage caused by the private space 

activities would mean that the public money would be used for payment of 

compensation for damage arising out of private activities. This goes against the 

principles of justice and equity especially in light of the fact that the private 

players would solely reap benefits out of their space activities and point towards 

their States when the question of liability arises for any damage caused by their 

space activities. As we know, one of the well-established tenets of equity is that 

one who reaps benefits must also incur burden.
12

 Failure to adhere to this principle 

results in compromising the public good for furthering the private interest in space 

activities. In order to set right this conundrum that has arisen out of the exponential 

growth of private space activities, States across the globe have insisted the private 

space actors to procure minimum insurance coverage to meet with the liability for 

damage caused by their activities. 

 

 

                                                           
6
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Liability Convention, art. IV. 

8
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9
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Space Liability Insurance and its Current Position 

 

Space insurance as a mechanism to shoulder the liability originated in 1965 

catering to the third party liability and damage to satellites.
13

 It gained prominence 

during early 1980s when the commercial satellite industry increasingly resorted to 

space insurance. However, the United States proclamation of Strategic Defense 

Initiative in 1983
14

, and satellite disasters in mid 1980s
15

 have resulted in the 

collapse of space insurance industry.
16

 This has significantly reduced the number 

of space insurance providers and increased the premiums by manifold. 

Subsequently in 1990s, attempts were made to reconstruct the space insurance 

industry and to restore competition. These efforts were quite successful with the 

cooperation of insurance companies and resulted in the restoration of healthy 

competition. Consequently, insurance premiums were reduced to make it 

affordable to private space actors. 

High risk involved in space activities was negotiated by adopting coinsurance 

and reinsurance techniques especially through the pooling arrangements. While 

coinsurance involves the joining of several insurance providers to proportionately 

cover the risk according to their affordability
17

, reinsurance involves the spreading 

of the burden of coverage provided by one insurer to several other players by 

way of insurer going for further insurance of his interests with other insurers
18

. 

Such cooperation between the insurance providers not only resulted in providing 

space liability insurance coverage but also in satellite insurance and launch vehicle 

insurance.
19

 

Requirement of insurance coverage for shouldering the first tier of liability 

for private space activities can commonly be seen in the existing national space 

legislation. The United States laws require maximum $500 million insurance 

coverage for third party liability and $100 million insurance coverage to meet 

claims from government for damage caused to it by private space activities.
20

 

In case of any liability, this first tier of compensation by the insurance provider 

would be exhausted before proceeding to the second tier of payment by United 

States government subject to a limit of $1.5 billion. Australia insists for an 

insurance coverage of not less than the lesser amount of $750 million and 

maximum probable loss determined as per the regulations.
21

 Austria insists for 

a minimum insurance coverage of Euro 60 million.
22

 South Korea caps the 
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limit of liability of private space actors at 200 billion Won, which can be subject to 

insurance coverage.
23

 

States like United Kingdom, France, Netherlands, Russia, China, Japan, 

Singapore and Hong Kong have also come out with the liability insurance 

requirements. However, they have not specified the amount of insurance coverage 

to be procured by the space actors in their legislation.
24

 In the absence of 

specifications, the licensing authorities established under the laws are having the 

discretion to prescribe the requirement of insurance coverage in specific space 

activities. United Kingdom
25

 and French authorities have set the insurance 

coverage limit of Euro 60 million.
26

 Japan, Hong Kong and Singapore require an 

insurance coverage of $ 100 million.
27

 

It is pertinent to note that some of the States have also attempted to ensure that 

the insurance companies would not try to escape from liability after assuring the 

coverage. This is very significant because the usual tendency of insurance 

providers is to ensure coverage at the time of entering into the contract of 

insurance, and subsequently, when the question of liability arises, they try to avoid 

it by invoking certain escape clauses. This stands as a serious problem in case of 

space liability especially because of the possibility of catastrophic damage 

affecting large number of people. With the legislative or administrative control 

over insurance companies, such kind of possible misuses can be prevented. Russia, 

for example, requires the insurance coverage to be obtained either by transmitting 

insurance premiums to Russian Space Fund or other insurance companies which 

have obtained licence for space insurance.
28

 

 

 

Areas of Concerns in Space Liability Insurance 

 

Even though the world community seems to embrace insurance to offset the 

risk of space liability, it cannot be considered as the best and infallible mechanism. 

There are many practical concerns in the space liability insurance. One of the most 

significant problems faced by the insurance industry is the lack of expertise in the 

risk evaluation for space activities. Every insurance coverage is dependent on the 

evaluation and balancing of risk and return factors.
29

 While the high premiums 

charged for space insurance undoubtedly yield high returns, uncertainties 

associated with the risks posed by space activities stand as impediments in 

providing space insurance. Undoubtedly, a successful space venture is capable of 

earning huge amount of profits to the space actor, and thereby, the insurance 

provider would also be in an advantageous position. However, the line of 

distinction between the success and failure in space activities is very thin, which is 

                                                           
23

Space Liability Act 2008 art‟s 5 & 6. See Dempsey (2016) at 31. 
24

See for example Outer Space Act 1986 (UK) § 5(2)(f). 
25

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/447278/OSA_

reform_guidance_text__2_.pdf 
26

Gaubert (2012).  
27
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28

Law of Russian Federation about Space Activity 1993, art. 25. 
29

See Bingham (2011). 
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reflected in the fact that even a pioneer space agency like NASA has lost its 

missions.
30

 Moreover, the failed missions are capable of ruining the business of 

not only the space actors but also that of the insurance providers due to their 

potentiality to cause catastrophic damage. Hence, the insurers would always face 

dilemma in providing insurance coverage to space industry, which floats on shaky 

foundations of risks. 

The evaluation of risk for providing insurance coverage to space activities is 

also hampered by the difficulties in discharging the duty to disclose information by 

the insurance seeker. Duty to disclose in good faith all material information that 

would be essential for the insurance provider to underwrite the risk is a bedrock 

principle of contract of insurance.
31

 However, the space activities involve various 

high-end technologies, which the space actor would like to sacrosanct protect from 

disclosure. In the absence of such disclosure, the insurance provider can never 

fully assess the safety of space venture that is sought to be covered by the 

insurance. A general estimation of risk would also not be possible due to the fact 

that each space activities are different in nature and operation, and thus, the risks 

involved in those activities also differ. Added to this, the magnitude of risk is also 

dependent on another variable, that is, the space capability of the operator 

concerned. 

Despite the resort to coinsurance and reinsurance techniques, the magnitude 

of risk of damage involved in space activities still stand as deterrent factor for 

underwriting space liability insurance. Though we are yet to evidence a 

catastrophic space disaster in terms of third party liability, Cosmos 954 incident 

has provided us sufficient insight on such a possibility.
32

 The 9/11 incident has 

further demonstrated the possibility of damage much beyond what can reasonably 

be expected by the insurance industry to absorb.
33

 In addition, more frequent use 

of nuclear power sources in space missions have also scaled up the magnitude of 

risk in space activities. These factors, especially in the absence of reliable 

mechanism of safety assessment and risk evaluation, have got serious prejudicial 

effects on space insurance providers. 

Space liability insurance seekers also face several difficulties in protecting 

their interests with insurance coverage. One of the major concerns of insurance 

seekers is the effect of exclusion clauses that are imposed on them by the 

insurance providers while underwriting the insurance. Even though there is a 

requirement of disclosure of exclusion clauses in good faith
34

, often the insurance 

companies devise the exclusion clauses in such a clever manner that the insurance 

seekers would not be able to realise the wide range of operation of exclusion 

clauses. While the defence of material misrepresentation by the insured is invoked 

quite frequently during the settlement of claims, war risk and nuclear risk 

exclusion are commonly found inscribed expressly in most insurance policies.
35

 In 

                                                           
30
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addition, certain grounds of exclusion of coverage found in aviation and other 

related sectors, like exclusion in case of fault inherent in the project, exclusion of 

environmental damage, conversion exception
36

 may also be found in space 

liability insurance. 

Insurance contract confers the right of recoupment to insurers under the 

doctrine of subrogation.
37

 Therefore, a space liability insurance provider may 

proceed against the insured after the payment of compensation to the victims of 

accidents. There is also a possibility of the insurer asserting his rights over the 

space object that has caused damage while exercising the right of recoupment, 

especially in the circumstances wherein the insurance coverage is obtained for 

damage to space object as well as third party liability together. This would be 

detrimental to the interests of the insured, since space objects – whether active or 

defunct – possess high-end technology and intellectual property rights. Handing 

over such space object to the insurer would mean free transfer of technology and 

intellectual property rights, which no reasonable space actor would prefer. 

Added to above concerns of insurer and insured, problems may also be faced 

in the context of duty to mitigate damage, which is one of the essential elements of 

insurance contracts
38

. This duty, when read in the context of relationship between 

the insurer and insured, imposes an obligation on the insured to take all reasonable 

measures to avoid the aggravation of damage arising out of his activities. Upon 

failure of the insured to take such reasonable measures to mitigate damage, the 

insurer‟s liability to pay compensation would be reduced.
39

 Though the onus of 

proving the failure of insured to take reasonable measures to mitigate damage is on 

the insurer
40

, it is often found that the insurers have invoked it especially in the 

cases involving payment of hefty compensation.
41

 

As mentioned by Ken Cooper-Stephenson, the defendant needs to prove three 

factors for a successful claim of mitigation.
42

 When we import these factors to the 

space liability insurance, the insurer has to establish: (a) steps the insured might 

have taken to avoid the loss; (b) that it would have been reasonable for the insured 

to take such action; and (c) the extent to which the loss would have been reduced if 

the steps had been taken.
43

 Since the duty to mitigate damage banks on the 

reasonableness standard, critical problems would arise in space insurance. While 

                                                           
36

Riddle (2005) at 419. Though the author referred herein has highlighted the conversion exclusion 

in light of using aircrafts for unlawful purposes, the same principle may be applicable to those cases 

wherein the insured alters the status or functions of space object without the consent of insurer. 
37

Tye (1952) at 386. 
38

See Darbishire v. Warran [1963] 3 All ER 310; see also Lombard North Central Plc. v. 

Automobile World (UK) Ltd. [2010] EWCA Civ. 20. 
39

Fischer (2013) at 90. 
40

See Red Deer College v. Michaels [1976] 2 S.C.R. 324; see also Janiak v. Ippolito [1985] 1 

S.C.R. 146.  
41

See for example, Lombard North Central Plc. v. Automobile World (UK) Ltd. [2010] EWCA Civ. 

20; Gordon Chem. Co. v. Aetna Cas. & Sur. Co., 358 Mass. 632, 266 N.E.2d 653 (1971); 

Northwestern State Portland Cement Co. v. Hartford Fire Ins. Co. 360 F.2d 531 (8th Cir. 1966); and 

Baxter Inter., Inc. v. American Guarantee and Liability Ins. Co. 861 N.E. 2d 263 (1
st
 Dist. 2d 2006). 

42
See Cooper-Stephenson (1996) at 868.   

43
Ibid. 
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reasonableness varies from person to person
44

, repetitive practices are referred by 

the courts to arrive at conclusions on reasonableness
45

. However, in space 

activities, such repetitive practices are not found due to the differences in nature 

and conduct of each space ventures.
46

 Hence, the determination of reasonable 

measures that could have been taken by the insured to mitigate damage is 

ultimately dependant on the court‟s findings on the basis of factors best known to 

the individual judges concerned. Leaving such an amount of discretion to judges in 

deciding issues under space insurance, which usually involve high-stakes, would 

be detrimental to the interests of different stakeholders. It is pertinent to note here 

that in space liability insurance, the stakeholders involved are not only the insured 

and the insurer, but also the victims of space accidents. Therefore, allowing the 

insurer to take the defence of failure of insured to mitigate damage would in turn 

mean the depravation of rights of third party victims in getting compensation. 

Moreover, the subjectivity involved in testing the reasonable measures to mitigate 

damage in space accidents may also take away the essential element of 

predictability in the process of decision-making, which hits the very basis of 

justice delivery system.
47

 

 

 

Conclusion and the Way Forward 

 

Despite the developments in technology, space activities pose significant 

risk of damage to those involved in space activities as well as others, who 

might become third party victims of mishaps. The space treaties, being drafted 

in the era of State-oriented space activities, impose liability only on States for 

causing any damage by their space activities. However, with the development 

of private space activities, applying the same principle of liability to hold the 

States liable for the misdeeds of private players does not hold well in terms of 

justice and equity. Without any doubt there is a requirement of reliving States 

from such unjustifiable burden of liability to prevent the sacrifice of common 

interest in the zeal of promoting individual interest of private players. 

Devising the requirement of space insurance as a mechanism to shift such 

State liability has been found useful in the recent past. However, it is not 

certain to work in the long run due to the above discussed concerns in the space 

insurance. As of now, these problems are not in the limelight due to the absence of 

any major space disaster. With the increase in space activities and unabated 

increase in debris creation, the risk of collision in outer space is increasing by 

manifold. Moreover, the use of nuclear power sources in space activities adds 

on to the concerns of risk of damage that may be caused by space activities. If 

the unfortunate event of catastrophe happens in the future, the insurance 

                                                           
44

Moore &   Gaudreau (2013). 
45

Hevia (2013) at 82. 
46

Dembling (1970) at 88. 
47

Predictability of judgements as a principle is strongly rooted in common law. See generally Atiyah 

(1992). 
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companies concerned would certainly try their best to avoid payment of 

compensation to the victims by misusing the grey areas of space insurance. 

In a high risk venture like space activities, balancing of interests of different 

stakeholders attains greater significance. Interests of the insurer, insured and third 

party victims need to be balanced in the space insurance. Given the limited 

number of space insurance providers, the insurers seem to have an upper hand in 

tailoring the space insurance policies. The space actors (insured) would in most 

circumstances have no option but to accept the terms and conditions of insurer. 

This may not only compromise their interests but also that of third party victims. 

Hence, in the current scenario, State regulation of space insurance industry is 

essential to negate the relatively advantageous position of insurers and strike a 

balance between conflicting interests of stakeholders. 

For a long term solution to the space liability concerns, gradual move towards 

the creation of space liability fund is advisable. Such a fund may operate at both 

national and international levels. At the national level, analogy can be drawn with 

the working model of nuclear liability fund created in the United States. Price-

Anderson fund created under the Price-Anderson Act 1957 has grown big enough 

to meet with liability needs arising out of any nuclear disaster in the United 

States.
48

 Similar attempt has also been done in India under the Civil Liability for 

Nuclear Damage Act 2010.
49

 In the field of space activities, Russian Federation 

has already brought in the requirement of establishing Russian Space Fund under 

its national space legislation.
50

 This Fund may be utilised for payment of 

compensation in case of damage caused by space activities.
51

 Again in the 

international level, creation of liability funds can be seen in the nuclear liability 

regime. Convention on Supplementary Compensation 1997 and Brussels 

Supplementary Convention 1963 as amended by 2004 Protocol are two major 

examples of creating international liability fund. 

The proposed space liability fund can be created by way of contributions from 

each space actor, which may be fixed as a certain percentage of profits made out of 

their space activities. In comparison to space insurance, the space liability fund has 

its own advantages: First, it would be a permanent fund unlike space insurance, 

which lapses and has to be obtained separately for each space activity. Second, the 

space liability fund would be ever-growing with continuing contributions from 

space actors. In contrast, the space insurance premiums are forfeited after the lapse 

of insurance period, and therefore, no corpus is created in space insurance. Third, 

the space liability fund operates on the basis of collective responsibility of space 

industry to make good the loss caused by individual space activities, which helps 

in sharing of burden. However, the space insurance is based on individual 

responsibility of space actor to procure adequate insurance coverage to compensate 

damage. Fourth, as a logical extension of the above point, the victims of space 

                                                           
48

See Elizabeth & Bergan (2011) at 279. 
49

Civil Liability for Nuclear Damage Act 2010 § 7 (2) states; “For the purpose of meeting part of its 

liability under clause (a) or clause (c) of sub-section (1), the Central Government may establish a 

fund to be called the Nuclear Liability Fund by charging such amount of levy from the operators, in 

such manner, as may be prescribed.” 
50

Law of Russian Federation about Space Activity 1993, art. 13. 
51

Law of Russian Federation about Space Activity 1993, art. 25. 
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disasters are better assured of compensation in the space liability fund model when 

compared to space insurance model. This is due to the fact that neither the space 

actor nor the insurance provider, acting individually, would be capable of 

compensating catastrophic damage. Even if the insurance companies are adopting 

the coinsurance and reinsurance techniques, they would not be able to match with 

the enormous potentiality of space liability fund to absorb liability. A key factor of 

distinction that may be noted in this regard is that the coinsurance and reinsurance 

essentially involve many profit-oriented insurance companies and the space 

liability fund is free from them. Thus, when the element of profit is excluded in the 

compensation regime, the fund available for compensation would invariably be 

more. 

Finally, the author finds that the space liability fund provides a better 

protection to victims of space disaster, and also helps the States to shift their 

onerous burden of liability for private space activities. At the same time, the space 

actor would not be subject to any additional burden, since the amount that he 

should have paid as insurance premium might just have to be contributed to the 

space liability fund. Thus, the space liability fund stands as an interesting option 

available for rebalancing the interests of different stakeholders in the existing 

imbalanced space liability regime. 
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