Athens Journal of Law

Quarterly Academic Periodical,
Volume 11, Issue 3, July 2025
URL: https://www.athensjournals.qr/ajl

Email: journals@atiner.qr
e-1SSN: 2407-9685 DOI: 10.30958/(1]'[

Front Pages

VLADIMIR ORLOV
Business Contracts in Russia - Part 2

MASSIMO BIANCHI
Changing the Context of Business Management Theory. The So and So Management between
Eclecticism and Wishful Thinking

LEHTE ROOTS
Instrumentalization and Schengen Borders

BIRANCHI NARAYAN P PANDA
Business Enterprises and LGBTQ+ Inclusion: What is India’s Position?

LUCIA IRINESCU
Surrogate Motherhood: Between Reproductive Rights and the Best Interests of the Child

BIRANCHI NARYAN P. PANDA
Boardroom in AI Age, Scope for “Robo-Directors”: An Analysis of the Indian Companies Act, 2013
and International Trends

ANDREEA DRAGHICI
New Coordinates of Human and Child Rights in the Digital Age. EU and International Stakes and

Perspectives

ANDREEA ELENA TABACU
The Dynamics of a Procedural Norm from the Romanian Regulation intended to Ensure the Primacy of

European Law

LAVINIA-OLIVIA IANCU
The Legal Regime of the Assets remaining in the Debtor’s Patrimony after the Closure of the Insolvency
Procedure in Romania

OANA ELENA IACOB
Brief Analysis of the Importance given to the Presumption of Innocence at International and National Level

TANEL KALMET
Common Practices of the EU Intellectual Property Network as Soft Law and Beyond

VESELIN HRISTOV
The Leasing - Concept and Types Comparative Legal Analysis between the European Countries.

Challenges before the Leasing



https://www.athensjournals.gr/ajl
mailto:journals@atiner.gr
https://www.athensjournals.gr/law/Cover-2025-03LAW.pdf
http://www.athensjournals.gr/law/2025-11-3-1-Orlov.pdf
http://www.athensjournals.gr/law/2025-11-3-2-Bianchi.pdf
http://www.athensjournals.gr/law/2025-11-3-2-Bianchi.pdf
http://www.athensjournals.gr/law/2025-11-3-3-Roots.pdf
http://www.athensjournals.gr/law/2025-11-3-4-Panda.pdf
http://www.athensjournals.gr/law/2025-11-3-5-Irinescu.pdf
http://www.athensjournals.gr/law/2025-11-2-5-Panda.pdf
http://www.athensjournals.gr/law/2025-11-2-5-Panda.pdf
http://www.athensjournals.gr/law/2025-11-3-6-Draghici.pdf
http://www.athensjournals.gr/law/2025-11-3-6-Draghici.pdf
http://www.athensjournals.gr/law/2025-11-3-7-Tabacu.pdf
http://www.athensjournals.gr/law/2025-11-3-7-Tabacu.pdf
http://www.athensjournals.gr/law/2025-11-3-8-Iancu.pdf
http://www.athensjournals.gr/law/2025-11-3-8-Iancu.pdf
http://www.athensjournals.gr/law/2025-11-3-10-Iacob.pdf
http://www.athensjournals.gr/law/2025-11-3-11-Kalmet.pdf
http://www.athensjournals.gr/law/2025-11-3-12-Hristov.pdf
http://www.athensjournals.gr/law/2025-11-3-12-Hristov.pdf

Athens Journal of Law
Published by the Athens Institute

Editors-in-chief

¢ Dr. David A. Frenkel, Head, Law Unit, Athens Institute and Emeritus Professor, Law
Area, Guilford Glazer Faculty of Business and Management, Ben-Gurion University
of the Negev, Beer-Sheva, Israel.

Editor

* Dr. Michael P. Malloy, Director, Business, Economics and Law Division, Athens
Institute & Distinguished Professor & Scholar, University of the Pacific, USA.

Editorial & Reviewers' Board

https: / /www.athensjournals.ger/ajl/eb

Administration of the Journal

1.Vice President of Publications: Dr Zoe Boutsioli

2.General Managing Editor of all Athens Institute's Publications: Ms. Afrodete Papanikou
3.ICT Managing Editor of all Athens Institute 's Publications: Mr. Kostas Spyropoulos
4 Managing Editor of this Journal: Ms. Eirini Lentzou

6 38 3 3 3 e 3 3 3 3 3 96 0 S 0k o 38 38 38 e e 3 3 30 3K 3K 0k 0k 0k 08 o o 38 38 3 3 3 30 30 360 360 36 0k 0k 0 O 38 38 38 3 3 e 3 3 3 360 36 96 0k 0k 0 0 38 38 38 e e 3 3 3 3K 3K 08 06 0 0 OB ok o

Lok ok

Athens Institute is an Athens-based World Association of Academics and Researchers based in
Athens. Athens Institute is an independent and non-profit Association with a Mission to
become a forum where Academics and Researchers from all over the world can meet in Athens,
exchange ideas on their research and discuss future developments in their disciplines, as well as
engage with professionals from other fields. Athens was chosen because of its long history of
academic gatherings, which go back thousands of years to Plato’s Academy and Aristotle’s
Lyceum. Both these historic places are within walking distance from Athens Institute’s
downtown offices. Since antiquity, Athens was an open city. In the words of Pericles,
Athens”...is open to the world, we never expel a foreigner from learning or seeing”. (“Pericles’
Funeral Oration”, in Thucydides, The History of the Peloponnesian War). It is ATINER's
mission to revive the glory of Ancient Athens by inviting the World Academic Community to
the city, to learn from each other in an environment of freedom and respect for other people’s
opinions and beliefs. After all, the free expression of one’s opinion formed the basis for the
development of democracy, and Athens was its cradle. As it turned out, the Golden Age of
Athens was in fact, the Golden Age of the Western Civilization. Education and (Re)searching
for the ‘truth’ are the pillars of any free (democratic) society. This is the reason why Education
and Research are the two core words in Athens Institute’s name.
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The Athens Journal of Law (AJL)is an Open Access quarterly double-blind peer
reviewed journal and considers papers from all areas of law. Many of the papers
published in this journal have been presented at the various conferences sponsored by

the Business, Economics and Law Division of the Athens Institute. All papers are
subject to Athens Institute’s Publication Ethical Policy and Statement.
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to bring together academics and researchers from all areas of law and other related disciplines. You
may participate as panel organizer, presenter of one paper, chair a session or observer. Please
submit a proposal using the form available (https://www.atiner.gr/2025/FORM-LAW.doc).

Academic Members Responsible for the Conference
. Dr. David A. Frenkel, LL.D., Head, Law Unit, Athens Institute & Emeritus Professor, Law
Area, Guilford Glazer Faculty of Business and Management, Ben-Gurion University of the
Negev, Beer-Sheva, Israel.
. Dr. Michael P. Malloy, Director, Business, Economics and Law Division, Athens Institute &
Distinguished Professor & Scholar, University of the Pacific, USA.

Important Dates
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(https:/ /www.atiner.gr/2026/FORM-BLE.doc)

Important Dates
e Abstract Submission: 30 September 2026
e Acceptance of Abstract: 4 Weeks after Submission
e Submission of Paper: 6 April 2026

Academic Member Responsible for the Conference
® Dr. Gregory T. Papanikos, President, Athens Institute.

® Dr. Michael P. Malloy, Director, Business, Economics and Law Division, Athens Institute &
Distinguished Professor & Scholar, University of the Pacific, USA.

e Dr. David A. Frenkel, LL.D., Head, Law Research Unit, Athens Institute & Emeritus Professor,
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Business Contracts in Russia — Part 2

By Viadimir Orlov*

This article is the continuation of the previous article business contracts in Russia 1'
that is devoted to disturbances related to contracting and their consequences
(including invalidity of contract) as well as interpretation and fulfilment of contract.
Also, in this part the business contract regulation in Russia shows the growing
significance of the judiciary and enlarged dispositivity of the regulative rules.

Keywords: contract, business contract, civil code, dispositivity, invalidity,
interpretation, fulfilment, good faith, proper performance

Disturbances related to contracting and their Consequences
In General

Disturbances related to contracting means that the contract relation is burdened
with a mistake or deficiency that bears the risk of endangering the normal
development of a contract towards the achievement of its aims: for instance, to
transfer property, to perform a work, to render a service, or to pay money, etc. The
mistake may concern the object of the contract—missing, for instance, necessary
essential condition. The risk deficiency may mean mistakes related to the will and its
expression. The disturbance may be referred to nonobservance of the form and
registration requirements that may result in the application of invalidity rules or the
situation that the contract is left unconcluded. Russian contract law is very familiar
with such cases, and they are presented in this article.

General Rule on Realisation of Civil Law Rights*

Russian contract law that is based on the principle of freedom of contract also
contains special norms that restrict freedom of contract in Russia. Restrictions to
freedom of contract are imposed by the interests of other subjects of law and of
society. In addition, the protection of security as well as natural and cultural objects
also provides necessary reasons for such limitations. Freedom of contract is restricted
in Russia in the provisions contained in the general rules of the Civil Code’.

Russian contract law also favours the good faith principle. Article 307 of the Civil
Code provides for the obligation of parties to a contract to (i) act honestly, considering

“Dr. of Legal Sciences; Professor, Herzen State Pedagogical University of Russia, Saint Petersburg,
Russia and Adjunct Professor, University of Helsinki, Helsinki, Finland.

Email: vladimir.orlov@saunalahti.fi

'0rlov (2025).

2For more on the subject see, for instance, Sergeev (2020) at 22-29, 495-505, and Shabolova (2023)
at 19-22.

3 Articles 1, 10 and 422
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mutual rights and interests, (ii) to collaborate in order to achieve the purpose of an
obligation, and (iii) to provide each other with the required information during the
establishment and performance and after the termination of an obligation. The
obligation of a party to act in a good faith in course of exercising its rights is also
provided in Article 10 of the Civil Code. In case a party goes beyond the bounds of a
good faith, a court, state commercial court and arbitration may refuse to protect rights
and interests of such dishonest party in full or in part, or to assume other protective
measures. The dishonest party may also be bound to compensate for damages of a
counterparty.

Invalidity of Contract’

In General

Invalidity of contract and consequences of it is regulated in the Civil Code mainly
by the rules concerning transactions. Additionally applicable are the rules of the Civil
Code on contracts which are contained in its general part and special part devoted to
different types of contracts. In certain cases, the rules on invalidity of transactions are
in these rules concretized and sometimes they contain exceptions from the general
invalidity rules. In this connection, it is important to notice that the application of the
invalidity rules concering different types of contracts may cause in certain cases
interpretation problems, in case the general rules on invalidity of transactions are
ignored.’

The validity of any transaction depends on the validity of its elements. As valid is
regarded in Russian civil law a transaction:

o the content of which corresponds to the law,

e which is made by a legally capable person,

¢ in which the expression of the will corresponds with the wills of the parties
and

e the form requirements provided by the law are observed.

In turn, invalid transactions may be divided on the ground what element the
transaction lacks. Accordingly, invalid transactions are divided in Russian civil law to
those, in which

e there is an error in with respect to its parties (error in persona)
e there is an error concerning the will (error of intent)
e there is a defect in form (form error)® and

“For more on the subject see, for instance, Sergeev (2020) at 425-484; Shabolova (2023) at 117—
130 as well as Stepanov (2016) at 237-251, and at Stepanov (2016b) at 221-235.

SThe invalidity rules are not applicable in Russia to the cases when a contract is left unconcluded.
The invalidity of transactions with the form error depends on what form for the transaction is imposed
by the law or the agreement of the parties. Nonobservance of the form requirements is hardly in
question in respect of oral transactions, wherefore the question of the invalidity of transaction concerns
usually those which require written form. Nonobservence of written form requirements entails
invalidity, however, only in the cases established by the law. Contrary to this are the requirements of
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e there is an error in the content (contentual error)’.
e there is a defect in form (form error)® and
e there is an error in the content (contentual error)’.

All of these kinds of invalid transactions are mentioned in the rules of the Civil
Code'®. Additionally, the Civil Code contains the general rule, in accordance with
which any transaction not corresponding to the requirements of the law or other legal
acts is invalid'!. This rule is regarded referring in fact to transactions with contentual
erro Nullity and voidableness of transaction.'

A legally erroneous would not be valid, as stated above. It is thus invalid.
Invalidity of transaction stands for in Russian civil law that an action made in the form
of transaction lacks such a capacity of the legal fact on the grounds of which the civil
law results pursued by the parties would be achieved or arisen.

A transaction may be, according to the Civil Code'?, invalid on the grounds
defined in the Civil Code if the court recognizes it as Article 168 such. In this case the
question is about a disputable transaction and respectively about the voidableness of
transaction. A transaction can be, according to the same rules, invalid also without the
decision of the court confirming its invalidity in which case the question is of the
nullity of transaction or self-acting or absolute invalidity.

Voidableness or relative invalidity of transaction comprehends that the action
made in the form of transaction may be recognized by the court as invalid if there are
the grounds established by the law. Thus, a voidable transaction is presumed as valid,
but this presumption may be rebutted by the court. In general, voidableness of
transaction is referred to in the concrete legal norms by indicating the court proceeding
for its stating. According to the Civil Code'*, a claim for the recognition of a voidable
transaction to be invalid may be presented by the persons specified in each case
respectively in the Civil Code; usually, it is an interested person. An invalidity claim

notarial authentication and registration, since nonobservence of them entails always, as stated before,
invalidity of transaction.

"It is characteristic for transactions with the contental error that the conditions included in them are
in contradiction with the requirements of the law or other legal acts. They include a) transactions
which are made with a purpose contrary to the grounds of the legal order or morality (article 169),
and b) mock and sham transactions (article 170). See, for instance, Sergeev (2009) at 445.

8The invalidity of transactions with the form error depends on what form for the transaction is
imposed by the law or the agreement of the parties. Nonobservence of the form requirements is hardly
in question in respect of oral transactions, wherefore the question of the invalidity of transaction
concerns usually those which require written form. Nonobservence of written form requirements
entails invalidity, however, only in the cases established by the law. Contrary to this are the
requirements of notarial authentication and registration, since nonobservence of them entails always,
as stated before, invalidity of transaction.

°It is characteristic for transactions with the contental error that the conditions included in them are
in contradiction with the requirements of the law or other legal acts. They include a) transactions
which are made with a purpose contrary to the grounds of the legal order or morality (article 169),
and b) mock and sham transactions (Article 170).

0Articles 166-179.

1 Article 168.

12For the subject see, in particular, Tuzov (2006) at 164-190.

13 Article 166.1

“Article 166.2.

195



Vol. 11, No. 3 Orlov: Business Contracts in Russia — Part 2

must be filed within a year'>. In failure of it, the voidable transaction is considered
valid, and consequently such a transaction gives birth to all the legal consequences
purposed by it and they are in force until the court recognizes the transaction invalid.

Nullity of transaction or its absolute invalidity comprehends that, on the ground
of the action made in the form of transaction, no legal consequences pursued by the
parties shall or could be achieved or arisen because the transaction does not
correspond to the law, and it is invalid as such!® from the moment of its execution. As
an action against the law, a null and void transaction may cause only such
consequences which are established by the law as counter measures against legal
offences. It means mainly restitution obligations and confiscatory sanctions.

According to the Civil Code!”, a claim for the application of the consequences of
the invalidity of a (null and) void transaction may be presented by any interested
person. And also, the court shall have the right to apply such consequences at its own
initiative alias regardless of if such a demand is presented or not. Thus, a void
transaction is invalid irrespective of the decision of the court. However, this does not
prevent that the invalidity of the void transaction would be considered in the court
proceeding. This is clearly referred to in the rules of the Civil Code on the means of
protection of civil law rights '®  according to which civil law rights may be protected
not only by way of recognizing a disputable (voidable) transaction as invalid and
applying the consequences of its invalidity, but also by applying the consequences of
invalidity of a null transaction. This has been interpreted in Russia not only in the legal
literature but also in the judicial practice that a claim for declaratory judgment in
respect of the nullity of transaction is possible. It is expressly stated in Russian judicial
practice that a claim on the invalidity of the null transaction may be presented by any
interested person, and, moreover, that the court has the right to apply the consequences
provided by the law for void transactions irrespective of if such a demand has been
presented or not by the claimant.

In certain cases, merely invalidity of transaction, as a consequence of no
observance of the form requirements, is mentioned in the Civil Code. This concerns
the formal requirements in respect of foreign trade transactions'®, pledge contract®’,
contract of suretyship®!, sale contract of an immovable®” and an enterprise* as well as
lease of building and structures®* and enterprise?. Also, certain contract conditions are
prescribed as invalid, if they are not made in the proper form, as for instance, the
condition on liquidated damages*®. Thus, in certain cases the legislator has not
specified the species of invalidity. It evidences that the distinction between void and

I5Article 181.2.
16Without declaring as invalid.
17 Article 166.1.
18Article 12.

19 Article 162.3.
20Article 339.
21 Article 362.
22 Article 550.

2 Article 560.2.
24 Article 651.
5 Article 658.3
26 Article 331.
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voidable transactions is considered in Russian law formal and also partly unnecessary,
wherefore the room is left for judicial discretion in this question. Furthermore, it must
be notified that, in Russian law, also cases of unconcluded contract are known, and
they are distinguished from invalid contracts by excluding the application of the rules
on the consequences of invalidity of a transaction to them. It will occur not only in the
case the essential condition is missing but also if the agreed form of the contract is not
observed.?’

Invalidity or nullity or voidableness may concemn in Russian law the whole
transaction or only its part. For instance, the court may recognize only a part of the
conditions of transaction or merely some of them invalid. The invalidity of individual
contract conditions may be grounded on their contradiction to the law’s requirements
or deficiencies concering their content due to the error of intent. According to the
Civil Code?®, the invalidity of part of a transaction shall not entail the invalidity of its
other parts if it is possible to suppose that the transaction would have been made
without the inclusion of its invalid part.

The Civil Code contains also concrete rules on the invalidity of certain contract
conditions. So, the condition on liquidated damages is prescribed as invalid, if it is not
made in the written form?®. The same consequence is provided in the rules of the Civil
Code on sale concerning the agreement of the parties to release the seller from liability
in the event a third person demands the acquired goods from the buyer, or to limit
such a liability>. In this context, noteworthy is the rule of the Civil Code concerning
means of security for performance of obligations, according to which the invalidity of
the principal obligation shall entail the invalidity of the obligation securing it, unless
otherwise provided in the law?!.

The general rule on nullity of transaction is contained in the norm of the Civil
Code regulating invalidity of transactions not conforming to the law or other legal
acts.>? According to it, a transaction not conforming to the law or other legal acts is to
be null unless the law establishes that such a transaction is voidable or provides other
consequences for the violation®?. The general rule of the Civil Code is purported to be
applied in the event the law does not provide the special grounds for considering an
invalid transaction as null, or it may be referred to only in the event there is no directly
applicable special rule to the case. The question is in that case of the violation of the
requirements provided in the law or other legal act. This general rule is to be applied
usually to the case when the concluded transaction does not correspond to the concrete
requirements imposed in the law or other legal act or merely concrete requirements
established in a concrete administrative decision. It is to be applied also in the case the
transaction does not correspond to the general civil law principles.®*

?7See, for instance, Sergeev (2009) at 491-493.

B Article 180.

P Article 331.1.

O Article 461.2.

31 Article 329.3.

32 Article 168.

33In a concrete legal norm voidableness may be expressly indicated. On the other hand, a legal norm
may provide some other consequence of the invalidity of a transaction. See Abova, T.E,
Boguslavsky, M.M, Kabalkin, A.Y. & A.G. Lisicin-Svetlanov (2007) at 192.

34See, for instance, Sergeev (2009) at 483-486.

197



Vol. 11, No. 3 Orlov: Business Contracts in Russia — Part 2

Transactions made for a purpose contradicting the foundations of the law, of legal
order and of morality which are also considered in Russian civil law as null and
void®, are directed against the laws or other legal acts containing the basics of the
legal order. They are not merely of nonobservance of the law requirements that is
general for transactions not conforming to the law or other legal acts*® but are
represented in the qualified form. Qualifying for them is their subjective part or the
aim: they are made against the law order established in the country. Thus,
characteristic for transactions made for a purpose contradicting the foundations of the
law, of legal order and of morality is in Russian law their illegal aim. Such
transactions are considered as null just because they are directed against the society
and threaten the state and societal interests. The question is of intentional acts (at least
of one of the parties) for which criminal liability is established. The intent must
concern also the aim which is evidently contradictory to the basics of the legal order.
In making such a transaction the participants understand the consequences of its
illegality*” and pursue or consciously regard as possible them.

Additionally, as null are regarded in the rules of the Civil Code on transactions
mock and sham transactions*®, transactions made by a physical person who has been
declared lacking dispositive capacity’’, transactions of concluded by minors under 14
years old*’, transactions in conclusion of which form requirements are not observed, if
the law provides nullity in such a case as well as in certain cases transactions in
conclusion of which registration requirements are not observed*!.

The special grounds for nullity transactions established in legal norms other than
in the rules of the Civil Code concerns in the first-place transactions, the purpose of
which is to limit the legal capacity and dispositive capacity of a physical person*?. The
rules on nullity of transaction are found also in the corporation law norms. As null are
regarded, for instance, transactions violating the rights of a participant in a general
partnership. It includes limitations to** or to withdraw from the partnership**, or an
agreement of the partners limiting or eliminating their liability for the obligations of
the partnership®.

The rules on nullity are contained also in certain norms of the Civil Code
regulating different types of contracts. In some cases, the contract law norms of the
Civil Code prescribe certain contract conditions as null and void which cause the
partial invalidity of the contract. Nullity is provided in the Civil Code to concern an
agreement, according to which

3 Article 169.

3%Article 168.

37This nullity is applicable also to the cases in which the law is not directly violated but evaded. See
Sergeev (2009) at 487-488.
38 Article 170.

I Article 171.

“Article 172.

4 Article 165.1.

“Article 22.3.

“Article 71.3.

#Article 77.2.

Article 75.3.
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o the delegant and delegate waives the right to withdraw from the delegation
contract*

o the right of the debtor and a pledgor who is a third person to terminate the levy
of execution towards him and sale of the pledged property by performing the
overdue obligation secured by this, is to be limited in the pledge contract*” and

o the right to withdraw from the contract without time limit is to be limited in

the simple partnership contract*.

Also, an advance concluded agreement on limiting the amount of liability of a
debtor under a contract adhesion or other contract in which the creditor is an ordinary
consumer®’. As well an agreement concluded in advance for eliminating or limiting
liability for the intentional violation of an obligation is void under the Civil Code™.
Furthermore, conditions of a public contract which do not correspond to the
requirements established for them are void®'. In certain cases, also the nonobservance
of the form requirements concerming a contract may cause its nullity. This
consequence is established in the Civil Code to concern preliminary™?, credit>>, bank
deposit contracts® and commercial concession contract®”.

Relatively invalid or disputable or voidable transactions include in Russia
according to the rules of the Civil Code on transactions:

e transactions of juristic persons exceeding the limits of the special legal
capacity”®

e transactions exceeding the restrictions of powers’’

e transactions made by a minor from fourteen to eighteen years of age®®

e transactions of physical persons whose dispositive capacity is limited by a
court™”

e transactions of physical persons who are incapable to understand the purport
of his actions and directing them ¢°

e transactions concluded under the influence of a mistake®! and

4SArticle 977.2.
47 Article 350.7.
B Article 1051.
¥ Article 100.2.
S0Article 401.4.
31 Article 426.5.
32 Article 429.
3 Article 820.
3 Article 836.
3 Article 1028.
36 Article 173.
57 Article 174.
3 Article 175.
¥ Article 176.
60 Article 177.
1 Article 178,
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e transactions concluded under influence of fraud, coercion, threat, or bad-faith
agreement of representative of one party with other party or coincidence of

grave circumstances®Z.

Transactions of juristic persons, including contracts which juristic persons
conclude with other juristic person and physical persons, exceeding the limits of the
special legal capacity comprehend actions made against the objects of the activities
imposed expressly in the charter as well as transactions made without a license to
practice the respective activities®®. However, merely the fact that a transaction is made
by exceeding the limits of the special legal capacity determined in the charter or
without the necessary license to it is not sufficient for recognition it as invalid in
Russian civil law. Additionally, it must be proven that the other party (physical or
Juristic person) knew or clearly should have known of the illegality of the transaction.
A transaction exceeding the limits of the special legal capacity may be recognized by
the court as invalid on the claim of the juristic person, its founder (participant) or a
State agency exercising control or supervision over the activities of the juristic
person®. The burden of proof is to be on the claimant. In the cases provided by the
law, a transaction exceeding the limits of the special legal capacity or made without
the necessary license is to be null and void.®° The general rules on invalidity of
transactions shall not be applied, for instance, to (The state and municipal) unitary
enterprises as well as to other enterprises the legal capacity of which is limited by the
law or the activity of which is subject to license. In these cases, transactions
contradictory to the requirements are null and void.®

Also, transactions made by exceeding the restrictions of powers, including
contracts the other party of which may be a physical and juristic person, can be
according to Article 174 of the Civil Code invalid in certain cases. It provides as
presented above that if the powers of a person to conclude a transaction is restricted by
the contract, or the powers of the body of a juristic person is restricted by its
constituent documents as compared to the way they are defined in the power of
attorney or in the law, or how they could be considered obvious from the situation in
which the transaction is concluded, and if, in concluding this transaction such person
or body exceeded the boundaries of these restrictions, the transaction may be
recognized by a court as invalid upon the claim of the person, in whose interest the
said restrictions have been imposed. But it shall occur only if it is proven that the other
party to the transaction knew or clearly should have known of these restrictions.

02Article 179. In such cases also contrariness to morality can be seen. This is, however, the
invalidity ground contained into the other norm of the Civil Code (article 169). The distinction has
significance since a transaction concluded under the influence of fraud, coercion, threat, or bad-faith
agreement between a representative of one party with another party or as consequence of the
coincidence of grave circumstances (article 179) may be recognized as void, whereas a transaction
made for a purpose contradicting the foundations of the law, of legal order and of morality is
considered in the Russian civil law as null and void (article 169).

8 Article 173.

4 Article 173.

95See Abova, Boguslavsky, Kabalkin & Lisicin-Svetlanov (2007) at 195-196.

See Resolution 25.
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Also, a transaction concluded under the influence of a mistake®’ and a transaction
concluded under influence of fraud, coercion, threat, or bad-faith agreement of
representative of one party with other party or coincidence of grave circumstances®
may be recognized by a court as invalid upon the claim of a juristic or physical
person.%’

Voidableness is known also in the contract law norms of the Civil Code. This
concerns the cases when the norms provide that a contractual party has the right to
demand recognition of the contract as invalid. An example of it is the rule regulating
sale of enterprise. It protects the creditor who has not informed the seller or buyer in
writing of his consent to the transfer of the debt’’. The right to demand recognition of
the contract as invalid is established also in the rule on lease of residential
accommodation’!, insurance’?, pledge’* and sale’*. Voidableness is provided also in
the corporation law rules’®, the application of which may concern interested and large-
scale transactions.

Legal Consequences of Invalidity of Transaction

According to the rules of the Civil Code on consequences of invalidity of
transaction’® an invalid transaction shall not entail legal consequences other than those
which are connected with its invalidity, and it is invalid from the moment of its
conclusion. However, if it follows from the content of a voidable transaction that it
may only be terminated for the future, the court, declaring the transaction to be invalid
shall terminate its validity under the Civil Code’’ for the future. The legal
consequences of invalidity of transaction are to appear in Russian law not until the
transaction stated invalid is partly or fully performed. And in that case only the
question of such the property law consequences is to arise as bilateral or unilateral
restitution as well as other property law consequences’®.

87 Article 178.

8 Article 179.

%For more on details see Sergeev (2009):457-470.

" Article 562.2.

" Article 684.

2Articles 934.2,944.3 and 951.3.

3 Article 349.1.

" Article 459.2.

5 Articles 79 and 84 of the Joint Stock Company Law, and articles 45 and 46 of the Law on Limited
Liability Company.

6 Article 167.1.

7 Article 167.3.

8Claims for return of the performances executed under an invalid transaction are to be governed by
the rules of the Civil Code on the obligations to return unjust enrichment, unless otherwise
following from the law, other legal acts or the nature of the respective obligation (Article 1103). The
restitution rules provided in the provisions on invalidity of transactions are not applicable, in
accordance with the ruling of the Constitution Court, to the claims of plaintiff in which he demands
the return of his property invoking the bona fide rules of the ownership law, in which case the
vindication claim rules must be applied. See Decree of Constitutional Court of Russian Federation
No 6-P of 21 April 2003.
http://ksportal.garant.ru:808 1/SESSION/S _ Y2mBIaVG/PILOT/main.html
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Other property law consequences followed from the invalidity of a transaction are
additional by their nature consequences and comprehend the compensation of costs
and of the value of the lost or damaged property. In general, the invalidity of a
transaction does not invalidate the transactions connected with it, unless the question is
of an additional contract like suretyship and pledge. The period of limitation for a
claim for the application of the consequences of the invalidity is determined in the
Civil Code” in respect of a void transaction as three years®® and voidable transaction
as one year’ ..

Bilateral restitution is regarded in Russian civil law as the main form of the legal
consequences of the invalidity of a transaction. According to the rule of the Civil
Code®? concerning the consequences of the invalidity of a transaction in case of the
invalidity of a transaction, each of the parties shall be obliged to return to the other
everything received under the transaction, and in case of the impossibility of returning
in kind what was received (including when the received consisted of the use of
property, work performed, or service provided), to compensate for its value in money.
The purpose of the bilateral restitution is to return the parties of an invalid transaction
to the position they had before the conclusion of the transaction. The rules on bilateral
restitution intended to be applied in accordance with the Civil Code generally to all
cases of the invalidity of a transaction, unless other consequences of the invalidity of
the transaction are provided by the law.

Unilateral restitution is provided in the rules of the Civil Code on invalidity of
transaction as a consequence of the invalid transactions which are made under the
influence of fraud, coercion, threat, or bad-faith agreement of representative of one
party with other party or coincidence of grave circumstances®>.The purpose of it,
according to the Civil Code® is that the other party shall return to the victim
everything, and if it is impossible to return it in kind, its value in money is to be
compensated. Instead, the dishonestly acted party shall not get his performance back,
because the property received under the transaction by the victim from the other party
and also due to him in compensation for that transferred to the other party shall go
under the Civil to the income of the Russian Federation. And if it is impossible to
transfer the property to the income of the Russian Federation in kind, its value in
money is to be recovered. Thus, the party acted dishonestly in the conclusion of the
invalid transaction is subject in Russian law to confiscatory sanctions.®’

The restitution is to be, however, excluded under the Civil Code in which case
everything received by the intentionally acted parties under the invalid transaction is to

" Article 181.

80Calculating from the day when the performance of the transaction started.

81Calculating from the day when coercion or threat under which the transaction was concluded was
used or from the day when the claimant became known, or he should have become known of the
other circumstance entailing invalidity of the transaction.

82 Article 167.2.

8 Article 179.1.

84 Article 179.2.

8The rule of the Civil Code concerning unilateral restitution shall be applied also in the case of
transaction made evidently for a purpose contradicting the foundations of the law, of legal order and
of morality (article 169), when only the other party has committed the illegal action. In both cases
the claimant must prove the intent of the defendant. See Sergeev (2009) at 495—496.
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be recovered to the income of the Russian Federation®®. This is the case of a specific
consequence of the invalidity of transaction which is provided to be applied only in
the event the transaction is declared invalid as a transaction made for a purpose
contradicting the foundations of the law, of legal order and of morality.

The application of the general rules on the consequences of the invalidity of
transaction may be restricted in Russia by the law to protect public interests and the
substantive interests of the participants of the civil circulation. An example of it is the
rule of the Civil Code regulating sale of enterprise which enable the exceptions to the
rules on restitution and confiscation®”. It establishes that the rules of the Civil Code on
the consequences of invalidity of transactions providing for the return or the recovery
in kind of what have been received is to be applied to the contract for sale of an
enterprise, if such consequences do not substantially violate the rights and interests
protected by the law of creditors of seller and buyer, of other persons, and do not
contradict the interests of society.

Improvement of Transaction or Rectification of its Invalidity®?

In certain cases, the invalidity of a transaction (contract) is not definite, and it can,
through the actions of the parties or the other party, become valid or improved. Such
possibilities concern according to the rules of the Civil Code transactions the
conclusion of which is subject to strict form requirements, like transactions requiring
notarial authentication and registration.*® The rule on the rectification of a contract
subject to notarial authentication is contained in Article 165.2 of the Civil Code.
According to it, if one of the parties has wholly or partially performed a transaction
which requires notarial authentication, and the other party refuses such authentication
of the transaction, the court shall have the right on demand of a party who has
performed the transaction to recognize the transaction as valid. In this event,
subsequent notarial authentication of the transaction shall not be required. Since this
rule is general and concerns any transaction, it is to be applied irrespective of if there is
a reference to it in the special rules of the Civil Code or not. Thus, the court has
discretionary power on the issue and may decide after considering all the relevant
circumstances of the case if the contract contrary to the law requirements or agreement
of the parties left unauthenticated at the notary is valid or not. In considering the case,
the court must clarify, if the contract is really concluded, in which case it must follow
the above presented rule of the Civil Code which prohibits the use of the testimony of
witnesses as evidence’®. This means again that if the conclusion of the contract will
not be proven through the other evidence than the testimony, such a contract is
unrectifiable and remains finally invalid. In case of a negative decision of the court the

86 Article 169.

87 Article 566.

88 See particularly Tuzov (2006) at 190-202.

8 According to the rules presented here, rectifiable is the transaction regarding which the form

requirements are not observed; otherwise, it must correspond with the law.
P Article 162.1.
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only remedy for the party who performed the transaction is to be the claim for the
return of unjust enrichment.

The rules on the rectification of an unregistered contract are provided in Article
165 of the Civil Code. According to them, if a transaction requiring State registration
has been concluded in the proper form but one of the parties refuses to register it, the
court shall have the right on demand of the other party to enter a decision on the
registration of the transaction. The registration of the contract may be demanded by
the party, otherwise than in the case of notarial authentication, regardless of if he has
performed it or not. But it is required that, in the conclusion of the contract, all the
form requirements are observed. This means that if neither the form requirements, for
instance, notarial authentication, nor registration requirements are observed, the
contract is not rectifiable and remains finally invalid. The decision of the court on the
registration does not, however, exclude the necessity of the registration neither
constitutes the transfer of the right grounded on the transaction. But it is sufficient
ground for that the register officers enter the transaction in the register, and it shall
occur by the decision of the court. The transaction is to be registered in accordance
with the court decision’’.

In respect of both cases of the ratification of the contract requiring notarial
authentication and registration alike, it is provided in Article 165.4 of the Civil Code
that the party who unjustifiably refuses notarial authentication or State registration of
the transaction must compensate the other part for the damages caused by the delay in
concluding or registering the transaction, which means real damage.

Interpretation of Contract’>

The rules on interpretation of contract are included in the Civil Code® as the
rules guiding the consideration of a court. Their starting point or the basic stage of
interpretation is the literal meaning of the words and expressions contained in the
contract. Only in case when the literal meaning of a condition of the contract is not
clear shall this be established by comparison with other conditions and the sense of the
contract as a whole. Where the content of the contract may not be determined in
accordance with the above rules, then in accordance with the supplementary rule the
real common will of the parties must be clarified, taking into account the purpose of
the contract. In such a case all surrounding circumstances are to be taken into account,
including negotiations and correspondence preceding the contract, the practice
established in the relations of the parties®, the commercial customs and the
subsequent conduct of the parties, which play ancillary role’®. Additionally, it is
regarded in Russian legal doctrine that the rule contra proferentum must be applied in

1 Article 165.3.

220n the subject see Sergeev (2020) at 879-881; Braginsky & Vitrjansky (1999) at 266-274; and
Orlov (2011) at 204.

9% Article 431.

%Thus, in the Russian civil law, the established (habitual) practice is legally significant concerning
interpretation of contract.

9Thus, the real will of the parties is placed at the third stage of interpretation.
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the interpretation of a contract containing ambiguous terms which must be construed
against the person who prepared such a contract.

Fulfilment of Contract®®
Concept of Obligation®’

The substance of a contract is formed of the obligations that it contains
(contractual obligations), where the performances aimed to be executed for fulfilment
of the contract are defined. According to Article 307 of the Civil Cod, by virtue of an
obligation, a person the debtor) is obliged to make in favour of another person Article
the creditor) a certain action, such as: to transfer property, to perform a work, to render
a service, to make a contribution to joint activities, to pay money, etc., or to abstain
from a certain action, while the creditor has the right to demand of the debtor
execution of the obligation thereof and often also the obligation to accept the
performance.

Contractual obligations are subject to obligation law provisions of the Civil Code.
In Article 307! it is expressly provided that that the general provisions on obligations
of the Civil Code are applicable to the obligations arising from a contract from a
contract (contractual obligations), unless otherwise provided for by the rules in respect
of individual kinds of contracts contained in the Civil Code and other laws or, in the
absence of such special rules, by the general provisions on a contract’®.

In general, parties of the obligation relation based on the contract (contract
relation) and its subject are concretely defined, where concrete persons are obligated to
concrete behaviour that has property purpose. As legally fixed an agreed notion of the
contracting parties transfers into legally binding contractual obligations. The binding
effect of contract means generally, as presented above, that its parties are (legally)
obligated to fulfil it (perform its obligations) and even the termination of the validity of
the contract does not terminate, according to the Civil Code, the obligation until this is
fulfilled in conformity with the contract, unless otherwise provided by the law or a
contract®®,

Subjects of Contractual Obligation

Subjects of contractual obligation in Russia may be any civil law subjects:
physical persons, juristic persons, Russian federation, subjects of Russian federation
and municipal bodies. They participate in contractual obligations as their parties. The
obligation is not to create the duties for the persons, who do not participate in it in the
capacity of the parties (third parties).

%For more on the subject see, for instance, Sergeev (2020) at 901-1041; Shabolova (2023) at 172
174.

TFor more on the subject see, for instance, Karapetov (2017) at 18-72.

% Articles 420-453.

P Article 425.
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As bilateral or multilateral transactions contracts often require not only at least the
concurring expression of will of two parties but also their commitment to it. Usually
each of the parties by the contract is to bear a duty in favour of the other party,
consequently he is to be regarded as the debtor of the other party by what it is obliged
to do in its favour, and simultaneously as its creditor by what it has the right to claim
from it. In particular bilaterality concerns pecuniary contracts that means in Russian
law the contract, by which the party is to receive a pay or a different kind of the
regress remuneration for the performance of his duties. Such a bilateral by nature
contract is ordinary in civil law, and in Russia it is subject to the special rules of the
Civil Code according to which one or several persons simultaneously may participate
in the obligation in the capacity of each of its parties. According to Article 308 of the
Civil Code, one or several persons simultaneously may take part in the obligation in
the capacity of each of its parties. In such a case the invalidity of the creditor's claims
against one of the persons, participating in the obligation on the side of the debtor, the
same as the expiry of the term of the limitation of actions by the claim against such a
person, shall not of themselves have a bearing on his claims against the rest of these
persons. Thus, the obligation is not to create the duties for the persons, who do not
participate in it in the capacity of the parties (third parties). However, in the cases,
stipulated by the law, by other legal acts or by an agreement between the parties, the
obligation may create for third parties the rights with respect to one or to both parties
of the obligation. The fact that the obligation law is based on the notion that each
obligation has two parties. the debtor and creditor, does not mean the limitation of the
number of persons who participate in the obligation.

The obligation is not to create the duties for the persons, who do not participate in
it in the capacity of the parties (third parties). However, in the cases, stipulated by the
law, by other legal acts or by an agreement between the parties, the obligation may
create for third parties the rights with respect to one or to both parties of the obligation.
The fact that the obligation law is based on the notion that each obligation has two
parties. the debtor and creditor, does not mean the limitation of the number of persons
who participate in the obligation.

Determination of the Content of Contractual Obligations

Related to the determination of the content of contractual obligations, the parties
have under the Civil Code the right to conclude a contract, both stipulated and
unstipulated by the law or other legal acts. According to Article 422.1 of the Civil
Code, the content of contractual obligations, that represents the substance of the
contract, is formulated in the contract terms (provisions) that are defined at the
discretion of the parties, except for the cases, when the content of the corresponding
term (provision) has been stipulated by the law or other legal acts. In the absence of an
agreement on the contract provision, they ought to be defined by the dispositive norm.
Unless the contract provision has been defined by the parties or by the dispositive
norm, the corresponding provisions are to be defined by the customs, applicable to the
relationships between the parties.

206



Athens Journal of Law July 2025

The most part of the obligation law is represented in the ordinary obligations
regulated by legislative norms that are imperative or dispositive. According to Article
422.1 of the Civil Code the contract ought to correspond to the rules, obligatory for the
parties, which have been laid down by the law and other legal acts (the imperative
norms), operating at the moment of its conclusion. In the cases, when the contract
provision has been stipulated by the norm, applied so far as it has not been otherwise
stipulated by the agreement between the parties (the dispositive norm), the parties may
by their own agreement exclude its application, or may introduce the provision,
distinct from that, which has been stipulated by it.

In addition to ordinary obligations the Civil Code contains the provisions on
facultative (optional) and alternative obligations. The main difference between
alternative and facultative obligations is the creditor's right, or lack thereof, to choose
which obligation must be performed. Under an alternative obligation, as a general
rule, the debtor is entitled to choose which obligation to perform. If, pursuant to the
law or the contract, the choice belongs to the creditor or a third party, and they have
missed the deadline for making the choice, then the debtor will decide which
obligation to perform. Similarly, if the debtor misses the relevant deadline, the creditor
or the third party will decide. In turn, a facultative obligation entitles the debtor to
substitute the performance of the main obligation by the performance of the facultative
obligation. In such a case the creditor may only request the performance of the main
obligation, even if the performance of the facultative obligation may seem preferable
to them.

Performance of Contractual Obligations'®?
General Rules

The rules on fulfilment (performance) of contract'®! are included in the obligation
law norms of the Civil Code. The binding effect of contract means generally, as
presented above, that its parties are (legally) obligated to fulfil it (perform its
obligations) and even the termination of the validity of the contract does not terminate,
according to the Civil Code, the obligation until this is fulfilled in conformity with the
contract, unless otherwise provided by the law or a contract.!*>

This principle or the principle of proper performance is expressly provided in the
general rule of the Civil Code concerning the fulfilment (performance) of

obligations'®, according to which the obligations must be performed in the proper

1%0For more on the subject see, for instance, Karapetov (2017) at 73-194

1017t is regarded as a transaction. There is a special rule concerning the form of such transactions,
according to which legal acts in performance of a contract, concluded in the written form, may by
agreement of the parties be affected orally, unless this contradicts the law or the contract (article
159.3). As a matter of fact, any transaction in performance of a contract may be executed orally,
unless otherwise provided by the law of the agreement of the parties. See Sergeev (2009) at 880—
881.

102 Article 425. Stability of obligations is the general principle of the Russian obligation law and it
follows from the principle of the proper performance. See Sergeev (2009) at 881.

103 Article 309.
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way in conformity with the conditions of the contract and requirements of the law and
other legal normative acts, and in the absence of those, in conformity with the
commercial customs or other habitually presented demands.

Real (or in kind) performance is directly required as obligatory in Article 398 of
the Civil Code on the consequences of the non-performance of the obligation to
transfer an individually definite thing under which the creditor has right to claim the
forcible withdrawal of the thing from the debtor and its transfer to the creditor.
Furthermore, according to Article 396 of the Civil Code, the payment of the forfeit
and the compensation of the losses in case of an improper performance of the
obligation will not absolve the debtor from the performance of the obligations in kind,
unless otherwise stipulated by the law or by the contract, but in case of the non-
performance of the obligation the debtor will be released from duty to perform the
obligation. Generally, the creditor is entitled under the Civil Code to request specific
or real (or in kind) performance of an obligation at court unless the law or the contract
provides otherwise or if the opposite can be inferred from the nature of the
obligation'®,

As regards enterprise activity, the Civil Code prescribes that the (unilateral)
refusal to fulfil the obligation and the unilateral amendment to the contract is to be
admissible only in cases provided by the law or a contract, unless otherwise following
from the law or the substance (nature) of the obligation'®’.

According to Article 307 of the Civil Code, parties to a contract must act not only
in accordance with the law and the conditions of the contract, but also in good faith
and in accordance with the principle of fair dealing that is of importance both for pre-
contractual (negotiations) and post-contractual relations.

Specified Requirements

According to Article 312 of the Civil Code the performance of the obligation is
to be executed to the proper person and, unless otherwise provided by the parties’
agreement and follows from the customs, or the substance of the obligation, the debtor
has the right, while performing the obligation, to demand proof of the fact that the
performance is accepted by the creditor himself or by the person he has authorized for
this purpose, and the debtor is to bear the risk of consequences of his failure to present
such a demand. In such a case the creditor is, however, protected by the rules of
Article 408.2 of the Civil Code, according to which, while accepting the performance,
the creditor is obliged, upon the debtor's claim, to give him a receipt for accepting the
performance in full or in the corresponding part thereof, and If the creditor refuses to
issue the receipt, the debtor has the right to delay his performance.

According to the rules of Article 313 of the Civil Code on performance of the
obligation by the proper person, the execution of the obligation may be imposed by

104[n accordance with Article 309 of the Civil Code, the parties may agree on the performance of the
obligations resulting from the transaction, when definite circumstances occur, without an additional
separately expressed declaration of will, by using the information technologies determined by the
terms of the transaction.

105 Article 310.
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the debtor on the third party. In such a case the creditor is bound to accept the
execution offered for the debtor by a third party. Also, the creditor is bound to accept
the execution offered for the debtor by a third party in the following instances:

1) the debtor has delayed in performing a pecuniary obligation.

2) such third party is in danger of forfeiting the right thereof to the debtor's
property as a result of levying execution against this property. Otherwise, the
creditor is not bound to accept the execution offered for the debtor by a third
party, if it follows from a law, other legal acts, terms of the obligation or from
the essence thereof that the obligation must be executed by the debtor in
person.

Furthermore, according to Article 313 of the Civil Code on the execution of an
obligation by a third party the creditor's rights under an obligation is to pass to a third
party that has executed the debtor's obligation in compliance with the rules of Article
387 of the Civil Code on transfer of creditor's rights to another person by law.

In the event that only a part of the creditor's rights under an obligation has passed
over to a third party, they may not be used by the latter to the detriment of the debtor,
in particular such rights have no priority when they are satisfied on account of the
securing obligation or when the debtor does not have enough assets for satisfying
claims in full. But if a third party has performed a debtor's duty which is not a
pecuniary one, such person is to bear the liability instead of the debtor with respect to
creditors established for the given obligation for deficient performance!®®.

According to the rules of the Civil Code on proper object of obligation that
concern the currency of the pecuniary obligations'?’, the pecuniary obligations in
Russia ought to be expressed in roubles, and they are subject to the rules on the
currency regulation and the currency control'®®. The rouble ought to be the legal
means of payment, which is to be accepted by its face value on the entire territory of
the Russian Federation, and the payments on the territory of the Russian Federation is
to be affected both in cash and cashless, including payments in digital roubles.

According to the rules of the Civil Code that regulate interest on a pecuniary
obligation!®®, where a law or contract requires that interest is to be charged on the
amount of a pecuniary obligation for the period while monetary assets are being used,
the rate of interest is to be determined by the key rate of the Bank of Russia (legal
interest) that was in effect in appropriate periods, unless another rate of interest is fixed
by law or contract. Article 3172 of the Civil Code expressly provides that the clause
of an obligation that provides for charging interest on interest is to be deemed null and
void, except for the clauses of the obligations arising from bank deposit contracts and
from contracts connected with the exercise of business activities by the parties.

According to the rules of the Civil Code on priority (order) for satisfaction of
claims under the monetary obligation!'?, in the event the amount of the effected

106 Article 313.6.

107 Article 317.

108 Articles 140 & 141.
19 Article 317.

110 Article 319.
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payment is insufficient for the performance of the pecuniary obligation in full, and in
the absence of another agreement, it will first of all cover the creditor's expenses,
involved in the enforcement of the performance, then - the interest, and in the
remaining part - the basic amount of the debt.

Civil Code'!! contains also the rules on satisfaction of claims in respect of
homogeneous obligations. If the execution effected by the debtor is not sufficient for
satisfaction of all the debtor's homogeneous obligations with respect to the creditor,
the execution ought to be counted against the obligation specified by the debtor when
it is being executed or without any delay after the execution. But in the event the
debtor has not specified against which of the homogeneous obligations the execution
has been affected and among such obligations there are those for which the creditor
has security, the execution ought to be counted, unless otherwise provided for by law
or the parties’ agreement, against the obligations for which the creditor has no
security. Furthermore, when the debtor has not specified against which of
homogeneous obligations the execution has been effected, as the priority ought to be
deemed, unless otherwise provided for by law or the parties’ agreement, the obligation
which is mature or which is the earliest to become mature, or if the time of an
obligation's execution is not fixed, then the obligation that was the first to arise. And if
the time of obligations execution is the same, the execution ought to be counted
proportionally for satisfaction of all the homogeneous claims to be satisfied' .

According to the rules on the place of performing an obligation of the Civil
Code!''3, in the event that the place of executing an obligation is not established by a
law, other legal acts or contract, or is not clear from customs or the essence of the
obligation, the execution is to be affected:

e in respect of an obligation to transfer a land plot, building, construction or
other immovable property - at the location of such property.

e in respect of an obligation to transfer goods or other property providing for
their carriage - at the place of the property's delivery to the first carrier for its
transportation to the creditor.

e in respect of other obligations of a businessman to transfer goods or other
property - at the place of the property's manufacture or storage, if this place
was known to the creditor at the time of the obligation's arising.

e in respect of a pecuniary obligation to pay money in cash - at the place of the
creditor's residence at the time of the obligation's origination or, if the creditor
is a legal entity, at its location at the time of the obligation's arising.

e in respect of a pecuniary obligation to pay money on a cashless basis - at the
location of the bank (of its affiliate or subdivision) that is serving the creditor,
if not otherwise provided for by law; and

e in respect of other obligations - at the debtor's place of residence or, if the
debtor is a legal entity, at the location thereof.

T Article 319'1.
12 Article 319'3.
13 Article 316.
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The provisions of Article 314 of the Civil Code on the term for executing an
obligation contain at first the rules that concern the case when the term for executing
the obligation is or could be determined. According to Article 314.1 of the Civil Code
in the event that an obligation provides for or allows the fixing of the date of its
execution or the time period within which is must be executed (including if this period
is counted from the time of performance of duties by the other party or of the
occurrence of other circumstances provided for by law or contract), the obligation is
subject to execution on this date or, accordingly, at any time within such time period.
In default of such determination, as well as when the term of the obligation's execution
is determined by the time of raising a claim, the obligation ought to be executed within
seven days from the date when the creditor makes a claim for its performance, if the
duty to perform it at a different time is not provided for by a law, other legal acts,
conditions of the obligation or does not follow from customs or the essence of the
obligation. Furthermore, in the event that the creditor fails within a reasonable time
period to claim for the execution of such obligation, the debtor is entitled to demand
that the creditor accept the execution. Noteworthy is that in general the breach of
requirements on the term for executing an obligation means the delay of performance,
however, also advanced (or early) performance of the obligation could be deemed in
Russia as a breach of contract.

Exceptionally to the general rule, that the obligation is to be performed in the time
determined by law or agreement Article 315 of the Civil Code offers the opportunity
for advance performance According to it the debtor have the right to perform the
obligation in advance of the deadline, unless otherwise stipulated by the law, other
legal acts or by the terms of the obligation or follows from its substance. However, an
advanced performance of the obligations, involved in the performance by its parties of
the business activity, is to be admitted only in the cases, when the possibility to
perform the obligation before the fixed date has been stipulated by the law, other legal
acts or by the terms of the obligation, or follows from the customs or from the
substance of the obligation.

The nonperformance of an obligation in proper time means the breach of contract
that is implied as the debtor's or the creditor's delay. According to the rules of Article
405 of the Civil Code on the debtor's delay, if because of the debtor's delay, the
performance has lost all interest for the creditor, he has the right to refuse to accept the
performance and to claim the compensation of the involved losses. In turn, according
to the rules of Article 406 of the Civil Code on the creditor's delay, the creditor's delay
will give to the debtor the right to the compensation of losses, caused to him by the
said delay, unless the creditor proves that the delay has occurred through the
circumstances, for which neither he himself, nor the persons, to whom, by force of the
law, other legal acts or of the creditor's commission, the acceptance of the
performance has been entrusted, are answerable.

According to the rules on performance of the obligation by parts’ ', the creditor
has the right not to accept the performance of the obligation by parts, unless otherwise
stipulated by the law, other legal acts and by the terms of the obligation and does not
follow from the customs or from the substance of the obligation.

114

14 Article 311.
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According to the rules on performance of the obligation by placing the debt on a
deposit!1°, the debtor has the right to place the money or the securities he owes on the
notary's deposit, and in the law-established cases - on the court's deposit, if the
obligation cannot be performed by the debtor on account of in the event of:

1) the absence of the creditor or of the person, whom he has authorized to accept
the performance of the obligation, at the place, where the obligation shall be
performed.

2) the creditor's legal incapacity and his having no substitute.

3) an obvious absence of any certainty about who is the creditor by the
obligation, in particular, in connection with the dispute on this issue arising
between the creditor and other persons.

4) the creditor's avoidance of accepting the performance of the obligation or any
other delay on his part.

The placing of the sum of money or of the securities on the notary's or on the
court's deposit is to be regarded as the performance of the obligation.

According to the rules 327" of the Civil Code on the conditional execution of an
obligation, the execution of the duties, as well as the exercise, change and termination
of definite rights under a contractual obligation, may be conditional on one of the
parties to the obligation taking or not taking definite actions or on the occurrence of
other circumstances provided for by the contract, including fully dependent on the will
of one of the parties.

The Civil Code contains provisions on counter performance of obligations. The
provisions have directly enforced the principle that none of the parties to an obligation
whose terms provide for counter performance is entitled to demand execution
judicially without providing that for which he is liable with respect to the other party
under the obligation''®. Moreover, in the event of failure of the liable party to provide
execution of an obligation or where there are the circumstances clearly showing that
such execution will not be provided in due time, the party which is responsible for
providing counter performance is entitled to suspend execution of the obligation
thereof or to refuse to execute this obligation and to demand compensation for losses.
If the obligation provided for by a contract is not executed in full, the party which is
responsible for counter performance is entitled to suspend execution of the obligation
thereof or to deny execution in the part thereof corresponding to the execution which
is not provided.

Business Obligations

The Civil Code includes a considerable number of dispositive norms on the
performance of obligations. They contain the rules concerning the term (including a
reasonable term) and place, and in which the conditions of contract, legislation,
substance of the obligation and commercial customs etc. are important!'’. An
advanced performance of the obligation connected with entrepreneurship is

S Article 327,
116 Article 328.3.
117 Articles 314 and 316.
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admissible, under the Civil Code!'8, only if it is provided in the law or other normative
act or condition of contract, or it is implied from the commercial custom or substance
of the obligation. On the same conditions the obligation to accept performance
concerns the creditor!!?, i.e. his duty to co-operate, and this means the actions, without
which it is impossible for the debtor to fulfil his obligations. The duty to collaborate is
to be stipulated by the contract or it could be implied from the conditions of the
contract. Although the principle of cooperation is not expressly enforced in the Civil
Code, it is, however, regarded as the general principle of contract law'?° also in
Russia. Furthermore, fulfilment of obligation is subject also to the principles of
reasonableness and fairness, which are regarded as general principles of Russian civil
law. As means of providing the performance (means of security for performance of
obligations), liquidated damages (penalty), pledge (mortgage)'?!, retention of property
(withholding of property of the debtor)!??, surety'??, independent guarantee'?*, earnest
money and other measures provided by the law or a contract are mentioned in CC!%°,
and to this list could be added the rule which allows the self-protection of the civil
rights mentioned above!?®, which seems to be rather large in Russian law.

In the case of an obligation connected with enterprise activity, the refusal of a
contract party to perform the obligation is admissible under the Civil Code'?’, not only
in case of a breach of the contract by the other party but also if it is agreed, unless
otherwise follows from the contract or substance of the obligation. On the same
conditions the creditor could refuse to accept the performance of parts of the
obligation; however, in such a case attention must also be paid to the commercial

18 Article 315.

119 Article 406.

120 According to the UNIDROIT Principles of International Commercial Contracts. The Principles
are translated into Russian by Komarov (2006).

121 According to the article 334 of the Civil Code, by virtue of a pledge a creditor under an obligation
secured by a pledge (pledgee) shall have the right, in the event the debtor fails to perform the
obligation, to obtain satisfaction from the value of the pledged property preferentially before other
creditors of the person to whom this property belongs (pledger) with the exceptions established by
the law. As to a pledge of land plots, enterprises, buildings, structures, apartments, and other immovables
(mortgage), it shall be regulated by the law on mortgage. Unless otherwise provided by the contract,
the pledged property shall remain with the pledger (article 338.1). See also the Mortgage Law
no102-FZ of 16 July 1998, the norms of which shall be applied to the mortgage (of immovables)
prior to the norms of the Civil Code regulating pledge, unless otherwise provided by the law.

122 According to the article 359 of the Civil Code, a creditor, who has a thing subject to transfer to a
debtor or person specified by the debtor, shall have the right, in the event of non-performance by
costs and other damages connected with it, to withhold it until the obligation is performed.

123Under a contract of suretyship, the surety is, according to the article 363 of the Civil Code,
obligated to the creditor of another person to be liable for the performance by the latter of his
obligations in full or in particle.

124Under the article 368 of the Civil Code, by virtue of an independent guarantee the bank, other
credit institution, or insurance organization (guarantor) gives at the request of another person
(principal) a written obligation to pay a monetary amount to a creditor of the principle (beneficiary)
in accordance with the conditions of the obligation given by the guarantor, upon presentation by the
beneficiary of a written demand for its payment. In contrast to other security means, the independent
guarantee is independent of the basic obligation, in security of which it was issued.

125 Article 329. See more about the means of security for performance in Sergeev 2030: 920-973.

126 Article 14.

127 Article 310.
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custom!2®. Furthermore, performance in kind may be substituted by pecuniary
compensation for damages or liquidated damages. Under the Civil Code, in case of an
improper performance of the obligation, performance in kind could be demanded
unless otherwise provided by the law or contract, whereas in provisions of the Civil
Code on early (advanced) performance of such an obligation'?, case of non-
performance, performance in kind requires the provision for this in the law or a
contract'?®. The nature of entrepreneurial obligations is represented also in the
according to which it is allowed only in cases when such a possibility is provided for
by the law, other legal acts, or the terms of the obligation or follow from the customs
of trade or the nature of the obligation. Noteworthy is in this connection also that the
duties of several debtors relating to an obligation connected with entrepreneurial
activity likewise as the claims of several creditors under the same obligation are
solidary or joint and several, unless otherwise provided by the law, other legal acts, or
the terms of the obligation.
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Changing the Context of Business Management Theory.
The So and So Management between Eclecticism and
Wishful Thinking

By Massimo Bianchi*

Despite its original multidisciplinarity, the today proliferation of cross, trans and
poli disciplinary approaches in management theories, after the spread of Critical
Management Studies and the crisis of Business Schools, must be considered within
the changing general political economical context. The growing relevance of BRICS
in GDP and research compared to the decreasing incidence of industrial and
scientific production in Western Countries calls for a debate on the main features of
the evolution of managerial theories and applied practices. One model of analysis
could be the one expressed in 1920s by Antonio Gramsci and in the 1950s by the
economist Federico Caffe. The theme was the inappropriate approach of Political
and Economic theories to the problems that emerged after the First and Second-
World Wars. Both scholars coupled the widespread eclecticism of Economics with
the unrealistic proposals produced to address Italys structural problems so far
unsolved, such as the underdevelopment of the South of the country and the so-
called “questione meridionale”. Moreover, Caffé extended this analysis to the
European situation in which the poor application of Keynesian theories led to a
worldwide crisis, first economic and then political. In this context management
theories have today to face the crisis of Western economies with respect to a different
conception of the market oriented towards less controlled exchanges and a new
perspective of free competition triggered by the revolution of Al and Digital
Platforms. The paper discusses this perspective with its risks and opportunities for
management theory and practice and the emergence of the “so-and-so
management” preconceived by Nobel Prize Daron Acemoglu with his “so and so”
technology.

Keywords: Daron Acemoglu;, Caffé Federico; CoSo Framework; Eclecticism;
Wishful Thinking; So and so Management,; Western World crisis

Conceptual Framework

The purpose of this article is to discuss the evolution of Management from the
point of view of its progressive eclecticism, stemming from its increasingly poly-
disciplinary approach, and the consequent risk of unrealism in the face of the crisis of
progress, resulting from:

¢ Geopolitical changes
¢ Increasing ruling of economic activities

*Former Full Professor in Business Management, Professor, Alma Mater Bologna, University of
Bologna, Department of Management Business Sciences, Bologna, Italy.
Email: massimo.bianchi@unibo.it
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¢ Internet pervading organisational relationships

Eclecticism can be seen as a reaction to the crisis of change in which economics
and management from the one hand are forced to consider new challenges (such as the
global warming, the increasing level of incompetence of traditional management,
faster feedback from Al).

On the other hand it has increased the risk of unrealistic decision making and
wishful thinking, as shown by some macro evidences such as the difficulties in Mega
Projects' or in the cultural divide (particularly with regard to digitalisation) and the
flourishing of the dark side of business>.

In his analysis of the relationship between power and economy, Nobel Prize
Daren Acemoglu, co-authored with Pasqual Restrepo, expresses a criticism
concerning the impact of digitalisation on employment and the negative effects of “so
and so technology” that destroy jobs, displace workers or change their tasks without
generating much increase of productivity and/or quality”.

It is interesting to note that while the warning against the allure of “so and so”
technology was inspired by the effects of kiosks and automated customer service on
staff*, the research on improvisation was inspired by secretaries' efforts to understand
the functioning of photocopiers, giving to Claudio Ciborra the opportunity to expand
his analysis of improvisation’, a concept that opens up current reflections on
eclecticism and wishful thinking.

As Acemoglu and Restrepo explained in a recent paper, automation affects the
labor market in certain predictable ways. Automation replaces workers in various
tasks they use to perform. In many cases, substituting human labor by technology
leads to economic expansion and to an increased demand for labor in non-automated
tasks as the cost of production falls. This is called a productivity effect® and continues
in its effects together with the paradox of the technological paradigm’.

This paradox concerns the difficulty for users of advanced tools to adapt
technologies presented as easy and flexible to their needs, when they do not have the
professional skills required to govern these technologies and the interrelationships that
these technologies highlight. In short, the more advanced and flexible technologies
are, the less they are understood by users.

In “so and so” technologies, the replacement of workers has not offered strong
benefits, creating the so called “unworking” class—a subset of workers made
redundant by robots™®,

On the heels of this consideration, it becomes relevant to trace the next path for
management development, clearly understanding what " so-and-so management™ that

'Virtuani, Barbareschi & Cantoni (2023).
2Gligor, Pillai & Golgeci (2021).

3Acemoglu & Restrepo (2019).

“Brown (2019).

SCiborra (2006).

%Acemoglu & Restrepo (2018).

"Damioli, Van Roy, Vertesy & Vivarelli (2025).
80rrel (2021).
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accompanies the evolution of management theories and practices without any
appreciable growth in productivity and/or quality can produce.

How did this evolution come about?

Business organisation and, more generally, Management, have always been
defined as multidisciplinary, but this multi-disciplinarity has been enriched in recent
decades by various aspects of trans, poly, cross, poli-disciplinary approaches and
generally synthetised by the term eclecticism.

In general, eclecticism is defined as the coordination of elements of different
doctrinal origins, which can also take on a negative meaning if it occurs without a
precise criterion.

Eclecticism and wishful thinking would thus be two hypothesised aspects of the
current evolution of business studies in Italy and in the rest of the world, together with
the risk of unrealistic interpretations of the current problems in business organisation.

This eclecticism in Management would be reinforced, even if it is an application
in the practical part,'’, by the orientation of professional orders, such as that of
Accountants and Auditors, towards the extension of professional skills to include the
charter, in companies, of an adequate organisation'!, a responsibility that involves
aspects of information technology, psychology, entrepreneurial aptitude, risk
evaluation etc.'?

The current development, combined with the crisis of Management, on the one
hand, and of the industrial production in Western Countries, on the other, has led to an
evolutionary model already applied by Antonio Gramsci and Federico Caffé. Both
scholars, at the time, separately denouncing the inability of economists to propose and
implement initiatives based on realistic interpretations of the situation, they proposed a
model of analysis in which eclecticism, as the result of the flourishing of debates and
opinions, gave rise to velleitarism, understood as unrealistic or wishful thinking'?.

At present, one wonders whether the evolution of management is following the
same trend, with the risk of jeopardising its future sustainability'*.

°In last times the expression “so and so” has been diffused in different areas as “so and so technology”,
“so and so automation”, “so and so management” etc. to testify the growing uncertainty of theory and
practice in dealing with change,

10Fabris (2020).

""CA Group, The concept of adequate organization is defined considering, organization, administration
and accounting. In Italian legislation is defined by law as the Article 2086 of the Civil Code which
imposes a duty on the entrepreneur to establish an organizational, administrative and accounting
structure appropriate to the nature and size of the enterprise. According to the ‘Rules of Conduct of the
Board of Statutory Auditors for Unlisted Companies’, organizational structure means: (i) the system of
function chart and organizational chart and, in particular, the set of directives and procedures
established to ensure that decision-making power is assigned and effectively exercised at an appropriate
level of competence and responsibility, (ii) the procedural set of control, (iii) reliable and effective
information flows between corporate bodies and functions. https://www.costanzoeasso ciati.it/articoli-
finanza-economia-diritto/

12See on the topic AAVV (1990).

13Bianchi (2024a).

14Riverén, Nestor, & Loredo (2023).
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Economics and Business Technologies

The question now arises if, facing the Global reallocation of economies and the
incoming Al revolution, the Management developed an increasing complexification
and eclecticism, coming from its increasing poli-disciplinary approach.

In this context, certain aspects of advanced technologies applied to enterprises
have been termed 'so-and-so technologies' due to their contradictory effects on human
resources. This perspective can also be used to analyse the evolution of business
studies and practices that produce a 'so-and-so management', the results of which seem
to be mainly related to the problematic developments of the Adequate Organization,
results that are not so close, despite the optimistic forecasts. This interpretation derives
from a model of analysis that links the eclecticism of theories and practices to the
unrealistic thinking that affected, in past decades, the evolution of the economic
sciences.

In his analysis of the relationship between power and economics, Acemoglu,'
notes that while the effect of institutions on development is robust, that of human
capital is much less so'S. Furthermore, as it concerns IA, Acemoglu is critical on its
impact on employment and the negative effects of “so and so technologies™”.

On the technological side, one area to be explored is that of Management Control
Systems, which represents technologies that, in the Al perspective, are introduced to
support Managers and Staffs in order to realise the Adequate Organization.

The Adequate Organization is a concept summarizing the introduction of risk
management with the aim of reducing the risk of discontinuity or default in the
entrepreneurial activities and concerning the organisational, administrative and
accountability areas'®.

This would create an integrated system that can be significantly represented by
the CoSo Cube (Fig. 1) becoming the target of Managers and the reference points of
Auditors.

5Simon & Acemoglu (2024).

18Eisenhardt & Martin (2000).

17 Acemoglu & Restrepo (2019).

¥De Felice (1998). Appunti sul problema del controllo dei rischi, in AA.VV. Imprese e istituzioni
nel governo dell’ambiente, in Proceedings of the Conference in Lecce, Accademia Iltaliana di
Economia Aziendale, CLUEB, Bologna, p.249 e ss. In particular the citation of Embrechts,
Kluppelberg, Mikosch, (1997).
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Figure 1. CoSo Cube Version 2023"°
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This system is derived from the recommendations of The Committee of
Sponsoring Organisations of the Treadway Commission, USA, under the supervision
of Coopers & Lybrand and defined as: "Internal Control - Integrated Framework"
defined as "CoSO ICIF 1992", " CoSO Cube 1992” or “CoSO 1, originally issued in
1992 and refreshed in 2013 (ICIF-2013 or Framework)*® and it’s a very detailed
system of processes and procedures to be applied for the implementation of Rules on
risk management obligatory by law in many countries according to ISO standards
concerning the correct Management of Organisations.

The introduction of the CoSo approach in business, is still in progress and it has
not yet been completed, but it has been met with both enthusiasm and criticism. The
enthusiasm is related to the opportunities offered by an integrated system using the
most advanced information technologies from the point of view of AL

The criticism stems from the complexity and eclectic nature of the skills that must
be developed for its applications, and from the fact that these expectations may turn
out to be wishful thinking, as happened in previous periods of evolution of economic
theories.

19COSO (2015).
20Calagna, Cassidy, Park, Chiu & Wang (2019).
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Eclepticism and Wishful Thinking in the evolution of Economics and Management

The first question concerns what we intend to do as Management. In this paper
the Management is considered as a system of knowledge coming from the theory and
practice deriving from many sources according to its multidisciplinary approach.

Business organisation and, more generally, Management, have always been
defined as multidisciplinary, but this multi-disciplinarity has been enriched in recent
decades, by various aspects of trans, poly, cross- disciplinary approaches®! and
generally synthesised by the term eclecticism.

This assumption means that Management is something with not so clear
boundaries even of those arising from the need to solve problems in the production
and administration of enterprises.

In this sense, eclecticism can be defined as the coordination of elements of
different doctrinal origins, which can also take on a negative meaning if this occurs
without a precise criterion.

Eclecticism and wishful thinking would therefore be two aspects of the current
evolution of Management together with the risk of unrealistic interpretations of the
current problems of Business Organization, as it is, in Italy, the academic discipline
SECS-P/10.

In this regard it becomes relevant, in order to trace the future of Management
development, to clearly understand clearly what can be produced by the “so and so
Management” that accompanies the evolution of managerial theories and practices.

If we take the meaning of the criticism on Al, we can define the “so-and-so
management” as something that destroys jobs, displaces workers or changes their
tasks, without generating much increase in productivity or service quality. How did
this evolution come about?

The Tacit Dimension in Networking and the Renewal of Business Ties

Tacit knowledge can be defined, in an organisation, as the individual know-how
that consists of the unwritten, unspoken and hidden knowledge of an individual and
derives from the interaction between members of the organisation?. Despite the
difficulties of identification, scholars attribute it an important role in innovation and as
an embedded reservoir of personal resources that can be activated when needed”’.

Another assumption is that Management is only one part of the knowledge that is
used in organisations to contribute to their success and is submitted to a continuous
evolution, again linked to the interactions of members and elements of organisations,
including B2B links with Customers and Suppliers.

One of the most interesting fields of research on the evolution of Management is
represented by studies on the relationship between the organisational thinking and the
network of activities that is the dynamics of main components of organisations
coherently with Aclemoglu’s research.

21Bianchi (2024b).
2Jones & Leonard (2009).
BLee (2012).
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The research connects the tacit dimension to the links between individuals and
innovation. This allows us to reflect on the relevance of network renewal for the
establishment of an uncertain reference context.

Renewal can be succinctly represented in Figure 2 with its different extensions
and meanings and shows that the less explicit implications could be attributed to the
third hypothesis, related on the one hand to weak ties, and on the other hand to the
most relevant dimension of renewal identified in metamorphosis.2*

This change was frequently indicated when promoters, but also theorists, spoke
of Al and, more concretely — almost to the present time — of the CoSo framework?>® 26,

In the relationship between adequacy and network organisation the profound
transformation identified with metamorphosis, in its effects on management, can be
derived from the renewal of ties which, in the eclectic perspective, is at the highest
level (Fig. 2).

Figure 2. Different Dimensions of Renewal

Time Arrow
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The renewal of ties, in accordance with the increasing networking in
organisations, can be represented as on Fig. 3 derived from empirical survey of B2B
relationships®’.

This graph expresses the dynamics of ties classified by numerosity and intensity
or value in relation to the turnover and considered as seniority or temporal duration of
ties 28 that, in Fig. 4, three areas can be distinguished, one characterised by low
intensity and high renewal (A), one by high intensity but low renewal (B) and the third
area that is in the middle (C).

24 Bianchi (2019).

25 Nicho, Khan & Rahman (2017).
26 Onay (2020).

27 Bianchi & Barzanti (2003).

28 Bianchi (1996).
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Figure 3. The Connection of Metamorphosis with the Renewal Curves of Business
Ties”

Metamorphosis Renewal curves

Numerosity

Intensity/

Valu e of Links

I
of Links ,
I

Seniority
Links
(In years)

of

The significance of the graph can also be extended to the classification of trust at
the origin of the activation of ties, in particular B2B relationships. In this way, ties can
be distinguished as originating from trust in the future, when the organisation decides
to materialize a business relationship with a new, non-established tie, while trust in the
past is oriented towards pre-existing ties’®. The area of metamorphosis can be
attributed to that (A) of low intensity and high renewal.

As in management theory and practice, once the variety of methodologies,
terminologies and tools is established, with an eclectic orientation and its derivation
from innovative future-oriented approaches, but with tools and elements that have not
been fully tested, the model shows the link between eclecticism and wishful thinking.
For this purpose, previous experience is non-existent or very limited and the attitude of
practitioners, entrepreneurs and professionals when faced with difficulties is of the
type 'everything else hasn't worked, let's try this! .

This is where the so-called "technological paradigm" comes into play: the tool
used, in this case the management control system, can be adapted to needs once it is
fully understood by the user’!.

On the other hand, if the understanding of the software that manages it is beyond
the user's competence, then instead of adapting the tool to one's needs (which is what
the user expects, because of the decisive promotion that is given for this purpose,
exalting a flexibility that only partially exists), it is more appropriate to adapt the

2Ibid.
30Bianchi (2004).
31Von Tunzelmann, Malerba, Nightingale & Metcalfe (2008).
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organisation of structures and processes to the new tools, in two words, to adapt the
organisation.

In this regard, the so-called technological paradigm is triggered whereby the
instrument used, in the specific case for the Management Control system (IoT and
CoSo Framework) can be understood to the full by the user, who can adapt it to his or
her needs. If, however, the understanding of the software that governs it is beyond the
user's competence, then, rather than adapting the tool to one's own needs (which is
what the user expects, also because of the strong promotion that is carried out for this
purpose, enhancing a flexibility that only partially exists), it is more appropriate to
adapt the organisation of structures and processes to the new tools, in two words, to
adapt the organisation. However, this on the one hand affects the interrelationships
between personnel and on the other hand implies the use of skills that do not exist.

Figure 4. Position of Metamorphosis in the Renewal of Links and in the Orientation
to Trust
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Apart from training and updating, the reaction to technological innovation can be
disorganised or, as in the case of management, produce an eclecticism that can lead to
wishful thinking and what has been referred to as ‘so-and-so management’.

This, however, affects the interrelationships between employees and requires the
use of skills that do not exist. Beyond training and updating, the response to
technological innovation can be disorganised or, as in the case of management, it can
lead to an eclecticism that can result in wishful thinking about solutions and what has
been called "so-and-so management".
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The so and so Management

The expression 'so and so' is used as a grammatical meaning to refer to someone
or something, especially when the real name is not important or has been forgotten. It
is bizarre that in the Italian language, Coso or Cosa are used in the same
circumstances.

In economics, 'so-and-so' has recently been used to qualify technologies with
uncertain results in terms of positive effects on employment or on the qualifications of
human resources.

Both meanings seem to emphasise the uncertainty of methodologies and results.
In management, the issue also extends to the decision-making methods and models
proposed or, as regards the tools used, to the management technologies that must be
employed to support not only the administrative and accounting areas but also the
organisational ones.

In other words, ““so and so management” expresses the uncertainty of the choice
of decision-making models and results. In management, the issue concerns the
decisions and tools related to management technologies that must be applied to
support not only the administrative and accounting areas, but also the organisational
ones.

In this last purpose the structural and professional rules are addressed to the work
of Reviewers and Auditors in applying them to interactions among organisational
elements such as owners, staff, customers and suppliers, which are the prevailing
components of the organisational area.

In this regard, CoSo can be considered a typical business technology through
which the organisational adequacy required by the regulations®* can be detected, in
order to simplify and make the processing and control of data management more
efficient and effective in its declinations: Organisation, Administration and
Accounting.>?

The CoSo ERM Framework is promoted as a methodology to make control
processes rational and pervasive according to the managerial structure in a perspective
of adequate organisation oriented to minimise risks of default.

Both these business technologies imply the reduction of human resources
involved in the process and in the re-locations and re-orientation of skills once applied
to the Management Control Systems.

The problem is mainly connected to the complexity, as CoSo implies the
consideration of many variables, steps of procedures, as well as the approach to
eclecticism in what can be considered its unrealistic expectations®*.

32D, 1gs. (Italy) 83/2022

3 Art 2086 Translation from Italian Civil Code: “The entrepreneur is the head of the enterprise, with
his employees being hierarchically dependent on him. Whether operating in corporate or collective
form, the entrepreneur has a duty to set up an organizational, administrative and accounting structure
that is appropriate to the nature and size of the business. This structure should facilitate the timely
detection of business crises and loss of business continuity and enable the entrepreneur to take
immediate action to adopt and implement one of the instruments provided by law to overcome the
crisis and restore business continuity.”

34Bianchi (2024a).
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The fundamental and traditional question for management is: how to simplify and
made them easily understandable and thus controllable?

The impression is that, faced with the unsatisfying results for this purpose,
Managerial Theories and Practices, scholars and practitioners looked around for the
answers to their problems, in other disciplines.

At the same time, professionals who had to solve their contingent problems
relied on their intuition and extended the practice of management to what is known as
tacit organisation, i.e. the field of unwritten rules, also known as the dark domain.

Furthermore, it is understandable that technological innovations generate more
expectations than can actually be realised. Expectations of the IoT and CoSo as a
precursors of Al are not very different from those that led to the 1634 tulip crisis of in
the Dutch Golden Age or, more recently, to the precursors of the bursting of the real
estate bubble in 2009, with the excessive mortgage-backed securities that bundled
high-risk loans.

In this regard, scholars have pointed out that, despite the initial approach of
attributing the 2009 crisis to inadequate and excessive software, the responsibility of
individual behaviour later emerged.>>.

Now the focus is on Al and its expectations on business management and
expectations contribute to inflate prices and promotion.

Back to origins, dissolution or metamorphosis? (Conclusions)

The recent flourishing debates on Management®® suggest three main directions
for the development of Management in the face of the crisis of theory®”’, as evidenced
by the recourse to other disciplines, and the crisis of business schools, which seem to
disappoint the expectations of the recipients of the skills acquired:

e Back to origins and basic management principles

e Dissolution and replacement with other disciplines such as management
engineering or coaching and leadership

e Metamorphosis by assuming a new variable structure adapting to the needs of
the context.

Each of these three possibilities has consistent motivations and tools available for
a viable alternative.

e Back to origins and basic principles of management.

35Frankel (2008).

3%Rebora & Ferrando (2024).

37See the WOA 2019 Annual Meeting, in Palermo, on “Identity and Pluralism: Who am 1? What are
we? How are we?” — A reflection on Seeking, Giving and Making senses of organizing in a fluid,
uncertain and digitized world (2019).
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In the development of a robust paradigm classical management principles such as
Graiciunas’s Span of Control’®, Jaques’s Control Span® and Peter’s Principle*® can
be listed together with performance evaluation based on Efficacy, Effectiveness and
Adequacy*! and on the Renewal Systems according to procedures analysis through
the indexes of Turnover, Average permanence and Variation*.

e Dissolution and replacement with other disciplines such as management
engineering or coaching and leadership.

This seems more coherent with the eclecticism still ongoing in the evolution of
Management particularly considering the growth of management engineering and
computer sciences, with advanced business technologies that, with the support of Al,
will remove disciplinary boundaries opening the way for new configurations of
responsibility for management and leadership®.

e Metamorphosis that assumes a new variable structure adaptable to needs of the
context.

The metamorphic hypothesis evoked by scholars attentive to the evolution of
enterprises and managerial approaches would assume the holistic approach that
ensures an open inclusion of external contributions and no bounded hypothesis but
also of a new generation of managers educated to this perspective**.
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Instrumentalization and Schengen Borders

By Lehte Roots*

The Schengen regime is a cornerstone of European integration and is
facilitating the free movement of persons. Its incorporation into the EU legal
framework marked a shift toward supranational governance of borders. The
work discusses the evolution of Schengen as a form of supranational
governance, the role of national sovereignty, and the implications for EU
citizenship and border control. The article examines the unique nature of
Schengen borders as both a legal and geopolitical construct that blurs
traditional distinctions between national and supranational governance.
Furthermore, as the Schengen system has recently faced unprecedented pressure
from hybrid threats, including the strategic manipulation of migratory flows by
third countries. This article explores the legal, political and human rights
challenges posed by the instrumentalization of migration at the external borders
of the European Union (EU). Through legal analysis and case studies—
including developments in Latvia, Lithuania, Poland, and Finland borders—the
author highlights significant gaps in EU law that hinder effective responses to
instrumentalized migration, and raises human rights concerns related to
pushbacks and access to asylum. Concluding that while the Schengen regime
has succeeded in promoting mobility and cooperation, its resilience is tested by
security threats that exploit legal and normative asymmetries. The article calls
for strengthened legal instruments and multidisciplinary approaches to preserve
the integrity of EU borders while upholding fundamental rights.

Keywords: Instrumentalization of migration, Borders; Border control; Schengen
borders: Human rights; Right to asylum; Access to asylum; Finland border,
Latvian border, Lithuanian border.

Introduction

The ability to move freely within EU is one of the success stories of European
integration and Schengen border system is playing a big role in it. But it has not been
so always like that. The former Prime Minister of United Kingdom proclaimed in year
1988 the following: “Of course, we must make it easier for people to travel
throughout the Community, but it is a matter of plain common sense that we cannot
totally abolish frontier controls if we are also to protect our citizens from crime and
stop the movement of drugs, of terrorists and of illegal immigrants " This fear is still
maintained. The current situation is that, UK is not part of the EU anymore and it was
also not part of Schengen before.

Recently, the national security of the member states was threatened by the hybrid
warfare which has been recently directed towards northern countries of EU like
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Latvia, Lithuania and Finland. Hybrid warfare can be defined as simultaneous practice
of conventional military strategies and non-conventional tactics.

One of the recognised strategies to be included in the concept of hybrid warfare is
the instrumentalization of migration. The issue of instrumentalised migration for the
time being is problematic, because there is a lack of enabling tools in the EU
legislation for the member states to preclude or at least inhibit foreign states influence
of this nature to the internal affairs and to the national security of a sovereign EU
member state.

There is a legal vacuum in EU law considering tools to efficiently prevent foreign
influence of this kind which endangers the national security and sovereignty of
Member States, especially Finland, Latvia, Lithuania, and Poland resulting from the
recent targeted methods of this nature. As a result, in 2021 The European Commission
proposed emergency measures for the benefit of Latvia, Lithuania and Poland. In the
proposal the genuine threat towards overall EU’s security and its Member States
national security in the form of exploiting instrumentalised migration for political
purposes was recognised.?

Schengen borders are not classical borders as we presume, therefor different
questions arise. How are these borders different from the state borders? Why we still
have state borders? What is a legal definition of a border and why we are protecting
them? If EU is not a state how it can have borders? What issues the common borders
have arisen? Are Schengen borders more vulnerable for instrumentalization?

Cambridge Dictionary gives a definition of a border as “the line that divides one
country or place from another. Borders are usually defined as geographical
boundaries which have features like oceans, terrain, rivers, mountains, or by political
entities such as governments and states. Political borders can be established by
warfare, colonization, agreements between political entities. In the process of
European integration Schengen borders were created and it does not separate or divide
the countries, but actually unites them. This makes the Schengen borders exceptional.

The establishment of Schengen area has enhanced the integration of European
Union and European integration was justified by the need to keep peace at the
European continent.* Some borders — internal administrative borders of the state or
inter state borders as the Schengen area are open and unguarded. Common practice
though is that borders are controlled, they may be crossed legally only at designated
border checkpoints. Sometimes border buffer zones are created to lower the risk of
escalation. While border refers to the boundary itself, the area around the border is
named frontier.

According to international practice, each state is permitted to legislate the
conditions that have to be met in order to cross the borders and to prevent people from
crossing its borders if it violates the law. Some states require presentation of
documents, passports, visas, ID documents or other permissions that allow to cross the
borders. To stay in another country aliens may need a special immigration document
or living permit. Possession of such documents nevertheless do not guarantee that the

2Proposal for a Council Decision on Provisional Emergency Measures for the Benefit of Latvia,
Lithuania and Poland, COM (2021) 851 final, Brussels, 2021, p 1.
3https://dictionary.cambridge.org/dictionary/english/border 12.05.2025

4Craig & Burca (2020).
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person is allowed to cross the border. Borders represent the very core of statehood
which is delineating its authority in the international law and are one of its most visible
incarnations. On the territories where smuggling, irregular migration is a problem, the
states fortify borders with fences and barriers and impose formal border control
procedures.’

As we can see from the current politics, border control or mismanagement of
control, can be also used as an international force or weapon to make pressure for
policy change.® Instrumentalization - a new phenomenon has appeared as a concern
for EU border countries and the need has emerged to find proper reactions to the
situation created by third countries. Therefor the topic needs further elaboration and
study. There are many matters that can be covered by the border studies and this
article attempts to give input to the legal aspects of Schengen and its role in EU
internal movements and the change of concept of national border control and further
challenges that it has created in the context of instrumentalization of migration.

What is a Schengen Border?

The notion of Schengen area is quite unique in the whole world. Since middle of
1980-s some European countries e.g. France, Germany and Benelux countries took
steps to abolish controls over their shared frontiers. This kind of border regime started
as an intergovernmental initiative which was created outside of the institutional
framework of the European Community, that we know now as European Union. It
was used as an instrument of further integration and not as a division which has been
for ages an approach to borders. With the Amsterdam Treaty that was enforced in
1999 the Schengen cooperation was incorporated to the EU legal framework and the
number of states that started to apply the established rules was increased from five to
thirteen states.

Today, the Schengen Area covers most of the countries that belong to the
European Union, except for Bulgaria, Cyprus, Ireland and Romania. Croatia joined
the area on 1% of January 2023.” Bulgaria and Romania are the latest to join the
Schengen Area although they applied the Schengen acquis to a large extent already
before the accession.

Additionally, some non-EU States like Iceland, Norway, Switzerland and
Liechtenstein have joined the Schengen Area. Furthermore, we have three states that
are not part of the Schengen area but have open borders with Schengen states. These
are Monaco, San Marino and Vatican City. There are territories of Schengen member
states that are exempted from the Schengen Agreement. These are mostly the areas
which do not situate in Europe. The variety of states territories and regions makes the
understanding where Schengen rules apply complicated.

The intention of the European Community was to improve the free movement of
persons, goods, services and capital because it was considered to be fundamental for

5See also Estonia building a fence between Russia and Estonia. https://www.politsei.ee/en/instructio
ns/border-construction

STanner (2023).

"https://www.schengenvisainfo.com/schengen-agreement/
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the further integration and federalization of the European area. In order to achieve
these goals, the Schengen Agreement was agreed upon on 14" June 1985 between the
Benelux countries, Germany and France. The aim was to gradually abolish border
checks between the state parties.

Schengen borders are not managed in the same way as classical national borders.
This kind of integration and principle of shared borders did not designate that the
borders should disappear completely or they should lose their significance for the
states and their governments. In order to compensate the loss of border control the
established new border regime projected the controls to the external perimeter of
Schengen area and possibility to reintroduce the internal border controls when there
was a need for that. Recently, this opportunity to reintroduce internal national borders
within Schengen area, was widely used when the COVID-19 pandemic exploded.®
Borders have remained central feature of Europe’s political landscape.

From legal perspective, borders have to be regulated by the law or norm which
are controlled by the relevant authority. In case of national borders, it is usually the
national authority like border police or guards, that have the right to conduct the
controls. For example, Estonia is one of the EU member states and part of Schengen
area that has external land border with Russia. It has EU internal border with Latvia
from South and Finland from the north and it guards the external border of Schengen
area. The State Borders Act (Riigipiiri seadus) of Estonian Republic, states clearly
what is the function of the Border Act and what is the legal norm. This Act provides
the definition of the Estonian state border, the determination and marking of the
location of the state border, the organization of entry in land border crossing points,
the border regime, and the liability for violation of the border regime and illegal
crossing of the state border.” Furthermore, as Estonia is part of European Union, the
EU regulation number 2016/399 of the European Parliament and of the Council on a
Union Code on the rules governing the movement of persons across borders'® has to
be applied to crossing of the internal borders between the Member States of the
European Union and the external borders of the European Union. The control of the
Estonian border is limited with the application of EU rules -e.g. the Schengen Borders
Code.!

According to the Estonian law “The Estonian state border (hereinafter state
border) is an uninterrupted and closed imaginary line and the vertical area along the
line which delimit the territory and the territorial sea of Estonia, the parts of
transboundary water bodies that belong to Estonia, the earth’s crust and airspace.”'”
So, in Estonia we have a specific definition for the border and moreover also internal
border in relation to EU is defined as “a shared land border, including a river and lake
border, of Estonia and a Member State of the European Union™.!* This is just one
example of how borders are defined in legal norms.

8Read more at Roots (2022).

RT 1, 08.07.2020, 1 — entry into force 01.08.2020.

19Schengen Borders Code, OJ L 77, 23.03.2016, pp 1-52

'"Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a
Union Code on the rules governing the movement of persons across borders (Schengen Borders Code)
12Art 2 State Borders Act, [RT 12007, 68, 420 — entry into force 21.12.2007 and in part 30.03.2008]
13Art 2 State Borders Act, [RT 12007, 68, 420 — entry into force 21.12.2007 and in part 30.03.2008]
[RT 12009, 62, 405 — entry into force 01.01.2010]
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By joining the Schengen area, the states give away their sovereignty to the EU
level and the rules are further decided at the supranational level. It needs trust and
cooperation to manage effectively a mutual border. Simultaneously, borders are a
powerful symbol of identity and historical continuity which plays important role for
the people and the state institutions. Therefor the protection of Schengen borders is a
common goal. Furthermore, in the area without internal border control it is essential to
respond to situations which are seriously affecting public policy or internal security of
that area. Therefor it is allowed to reintroduce the internal border control in
exceptional circumstances, without jeopardizing the principle of the free movement of
persons. As these measures impact the rights of persons the conditions and procedures
for reintroducing such measures have to be clear and enforceable and respecting the
principle of proportionality. The scope and duration of temporary reintroduction of
such measures should be restricted to the minimum that is needed to respond the
serious threat to public policy or internal security.

Schengen as a New Type of Governance

Schengen aquis did not just abolished internal borders, but it created common
external borders and a need for closer cooperation. It is a special arrangement that
influence not just EU citizens who got better access to other countries but also third
country nationals. As from the moment Schengen visa was created also the third
country nationals got automatically access to more than one country. The emergence
of a regional approach to the border control in Europe was a result of a negotiated
compromise of governments who were acting rationally considering their self-interest
and political leverage, to address common problems which emerged in 1980 and
1990s. These challenges were the growing migratory pressure, international crime,
terrorism and obstacles in transnational economic activities. These difficulties
stemmed either from external or internal contextual factors like geopolitical position of
Europe and the regionwide Common Market.'*

Moravcsik!® suggested that Schengen emerged because France and Germany,
worried about each other’s growing protectionist attitude and pushed for a bilateral
agreement to simplify and eventually abolish border control. Afterwards the Benelux
countries were included in the arrangement because of economic interest. The idea
was to create super EEC that is promoting trade liberalization.!® From the standpoint
of Monar’s “incrementalist” approach!” or Guiraudon’s “garbage can” model'® the
policy making process that led to the creation of Schengen was more complex and
messier, than just bargaining at high political level. Schengen Code is part of the EU
legislative package and is governed by EU rules in cooperation with other countries
that are signatures of the Schengen Code. This gives it a supranational power and
multinational control. It created a new model of supranational cooperation and

14Zaiotti (2011) at 8.
SMoravcsik (1998) at 359-360.
15Moravcsik (1998) at 359.
"Monar (2001).

"8 Guiraudon (2003).
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governance. Whatever is the analysis, the reality is that most of the EU countries
govern their borders by shared rules but the final control over the EU external borders
lies still on the state which has the external Schengen border.

EU Citizens Free Movement and Borders

In order to accomplish the EU citizen rights, the right to move freely is also
facilitated by the Schengen border rules. Directive 2004/38/EC state that the EU
citizens can stay in another member state for 3 months without registering their living
place. As there is no internal border check the citizen can move freely from one state
to another without registration. In case they want to stay longer, other rules apply. An
example of widening competence is the Baumbast judgment, where the Court decided
that ‘a citizen of the European Union, that no longer enjoys a right of residence as a
migrant worker in the host Member State can, as a citizen of the Union, nevertheless
enjoy a right of residence by direct application of Article 18(1) EC.” The right of a
European citizen to invoke her citizenship rights directly and regardless of her
economic status and cross-border movement importantly altered the personal and the
material scope of the Treaty.!” Member States faced new constraints in regulating the
residence of foreigners, the rights of migrants, and the terms of judicial review,
extending beyond free movement rights and lawful residence. This potentially
included the regulation of health, social assistance, and tax, all outside the competence
of the European Union.

The 2020 COVID-19 crisis that prompted the majority of Schengen states to
reintroduce internal border controls as part of their efforts to prevent the spread of the
virus. So Covid-19 pandemic lead also to the limitation of free movement of persons
within the EU and outside of the EU.?° These rules that were established during the
pandemic times have been criticised by some scholars as violation of fundamental
rights.?! People with Covid-19 positive infection were not allowed to move inside EU
and access of third country nationals to EU was also limited. It is not novel nor
exceptional that internal border controls in the Schengen area are reintroduced, but the
context of Corona pandemic was definitely a new experience, because the public
health reasoning was used to close the border. According to the European
Parliamentary Research Service briefing on Schengen Code the internal border
controls during the period of 2006-2014 were reintroduced 35 times. But next in 2015-
2020 the numbers were much higher — internal checks were reintroduced 205 times.*?

YR. & Secretary of State for the Home Department. ECJ Decision C-413/99 — Judgment of 17
Septemer 2002.

2Roots (2022).
2https://www.europeanpapers.ew/en/e-journal/schengen-free-movement-law-during-first-phase-covid 19
2Madatali (2021) at 2.
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Refugees and Schengen Borders

The current legal basis and competence of the EU to make decisions and
legislate in the field of asylum can be found in Articles 67(2), 78, and 80 of the
Treaty on the Functioning of the European Union (TFEU) as well as in Article 18 of
the EU Charter of Fundamental Rights that became a binding document after the
changes brought by the Lisbon Treaty.

The aim of the original Schengen Agreement and followed by the
implementation is the commitment to remove barriers to the free movement of
persons across the internal borders of the contracting states, ‘irrespective of their
nationality’®® The Schengen agreements are based on the principle that there
should be no discrepancy between EU nationals and third country nationals.
Everyone should have a right to cross internal borders and nonetheless spot checks
are allowed, no category of persons should be subject to systematic border controls
at internal borders. To accomplish this goal the Schengen agreements, highlight
the importance to maintain strong external borders and apply common procedures
in order to ensure that only those who have a right are permitted to cross the
borders. Therefore, the Schengen rules place limits on who can enter, while the
Schengen Borders Code states that ‘third-country nationals shall be subject to
thorough checks’ at external borders.* This led to the creation of the Schengen
Information System, to have a database of individuals who should be prevented to
enter to Schengen area. Furthermore, the Schengen agreements emphasised the
importance of developing a common approach to the treatment of asylum seekers — a
commitment that turned out to be a central to the Area of Freedom, Security and
Justice.?> Because of this development, Schengen visa and larger territory has made
EU also an attractive place for irregular migrants and asylum seekers.

According to Article 3 of the SBC shall apply to any person crossing the internal
or external borders of Member States, without prejudice to: (a) the rights of persons
enjoying the right of free movement under Union law and (b) the rights of refugees
and persons requesting international protection, in particular as regards non-
refoulement.?® The Schengen system does not ban people from seeking asylum at EU
borders, although it makes it harder for them to reach the territory and more likely to
risk their lives trying and we have plenty of examples from the southern sea borders.

The SBC art 4 imposes the obligation to the Member States that when they apply
the Code they should act in full compliance with relevant Union law, Charter of
Fundamental Rights, and Geneva Refugee Convention from 1951. The principle of
non-refoulment and fundamental rights should be applied in decision making and
should be taken on an individual basis. So, the Schengen Borders Code contains
general exceptions related to refugees and human rights, as well as specific asylum

2 Article 20, Schengen Borders Code; European Parliament and the Council of the European Union
2006.

24Article 7.3 Schengen Borders Code; European Parliament and the Council of the European Union
2006.

2Monar (2001); Geddes (2008).

2%Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a
Union Code on the rules governing the movement of persons across borders (Schengen Borders
Code).
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exceptions from the normal rules on the grounds for admission, and from the
requirement to penalise those who cross the external border without authoristion. The
latter exception obviously reflects Article 31 of the Geneva Convention, discussed above.

The common external border leads to the need to agree upon how asylum seekers
and refugees are treated. As there is no internal border control also the irregular
migrants and asylum seekers move easily from one state to another. This was
emerging platform for Dublin regulations, that are heavily criticised. Dublin regulation
gives instructions which country is responsible for processing the asylum application
and how the applicants are shared. There might be a reason why another country
should be responsible for the application review. These reasons are related to family
members who reside already in another Dublin country or the visa, residence permit is
issued by another country than the one which the applicant entered, the fingerprints
are taken by another Dublin country, there is other evidence that the applicant has
been in another country.

The application of Dublin rules nevertheless has not been always bright.?” In the
case of MSS v Belgium and Greece®® the European Court of Human Rights ruled that
Dublin principles should not be applied automatically but sending country should
check if the human rights of the applicant will be respected in the receiving country.
The problem there was that the asylum applicant was fingerprinted in Greece and
applied asylum in Belgium. Following the rules of Dublin, the applicant was sent back
to Greece. The applicant appealed to European Court of Human Rights and the court
sentenced that there was a breach of art 3 (prohibition of torture) and art 13 (the right
to an effective remedy) of the Convention. This shows that the mutual trust that
applicants are treated in the same way in all EU member states might lead to the breach
of international law and even within EU the standards which are respected are diverse.

Another interesting recent case, WS and Others v Frontex, is about competence
of Frontex. The fact that Frontex itself lacks competence to examine the merits of
asylum applications or return decisions, does not exempt the Agency from respecting
human rights of migrants. The General Court noted that, “Regulation 2016/1624, in
particular Article 6(3) thereof, provides that [Frontex] shall contribute to the consistent
and uniform application of Union law, including the Union acquis concerning
fundamental rights, at all external borders™?’. Furthermore the Court pointed out that,
“Article 34(1) of that regulation states that the European Border and Coast Guard shall
ensure the protection of fundamental rights in the performance of its tasks under this
Regulation in accordance with relevant Union law, in particular the [Charter of
Fundamental Rights], relevant international law — including the 1951 Convention
Relating to the Status of Refugees and the 1967 Protocol thereto and obligations on
access to international protection, in particular the principle of non-refoulement”.3

Nevertheless, when the states see the increase of applicants at the external borders
of EU, the practice of blocking asylum seekers external borders is emerging. The
Schengen Borders Code allow temporary reintroduction of internal border controls in
case of exceptional circumstances and are related to serious threats ‘to public policy or

YRoots (2017).
2Roots (2014).
2Para 63
30Para 63
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national security’.3! Furthermore it lays out the procedures that national governments
must follow in the event when they seek to reintroduce systematic border controls. All
these procedural mechanisms are implemented to guide decision making in the area of
external migration.

Until 2021 the immigration pressure at the borders was mostly perceived at the
southern border of EU. The shift that no one expected, started in 2021 at the borders of
Latvia, Lithuania and Poland.** These immigration pressures appeared to be arranged
by the Belarus authorities in response to European Union sanctions against Belarus. In
November 2023 the third country nationals who arrived to the Finnish and Estonian
borders claimed that they were forced to cross the border from Russia to Finland. First
reaction of Finland was to close most of its eastern border crossing points®, but then
on 27" of November 2023 the discussion to close the whole eastern border started.>*
People who managed to cross the Finnish border explain that they were encouraged to
cross it even with force, in case they are stopped by Finnish border guards.*>

The border situation of Poland, Latvia, Lithuania and Finland as a result of efforts
to combat instrumentalization arises human rights protection concerns. A report
showed by nine NGOs including ECRE member organizations the Hungarian Helsinki
Committee and the Center for Peace Studies, reveals that in 2024 in Poland 13,600
pushbacks were recorded, while 3,388 in Latvia and 1,002 in Lithuania.*® Pushbacks
means a conduct in which individuals seeking protection are removed without an
individual assessment that is in accordance with human rights obligations and due
process guarantees, which is a fundamental violation of international as well as EU
law. The practice is most often accompanied by violence and destruction of personal
belongings.*” As a result of these pushbacks and asylum policies The European Court of
Human Rights (ECHR) has taken landmark cases C.0.G.G. and Others v. Lithuania’®,
H.M.M. and Others v. Latvia®®, and R.A. and Others v. Poland*’. This is the first
instance of ECHR ruling on human rights implications in the circumstances of
instrumentalized migration and the outcomes will have a fundamental implication on

31 Article 23, Schengen Borders Code
3Zhttps://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML -en.asp?fileid=29493 & lang=en,
33Kauranen & Lehto (2023).

3*Voomets (2023).
3https://www.delfi.ee/artikkel/120250706/yle-vene-voimud-argitavad-migrante-kasvoi-jouga-ule-so
ome-piiri-tungima.

3EU EASTERN BORDERS: NGO report highlights ‘systematic’ pushbacks at EU borders —
European court hears landmark pushback cases against Poland, Latvia and Lithuania — NGO
denounces deadly effects of ‘militarisation” on Poland-Belarus border; urges parliament to reject
‘unconscionable’ asylum law — Polish Prime Minister reaffirms opposition to EU Pact — Five
people on trial for providing humanitarian aid at Poland - Regulation (EU) 2016/399 of the
European Parliament and of the Council of 9 March 2016 on a Union Code on the rules governing
the movement of persons across borders (Schengen Borders Code) (codification). https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0399
3https://www.cms.hr/en/pushed-beatenleft-to-die-european-pushback-report-2024/

38No. 17764/22, ECtHR (Section IT) — 19 Dec. 2022. https://hudoc.echr.coe.int/eng/#{%22itemid %2
2:[%22001-221976%22]}

3No0.42165/21, ECtHR (Section V) — 12 Feb. 2025 https://hudoc.echr.coe.int/eng# { %22itemid %22
:[%22001-217529%22]}

40No. 42120/21, BCtHR Grand Chamber hearing. 12 Feb. 2025. https://www.echr.coe.int/w/r.a.-and-others-
v.-poland-no.-42120/21-
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enforcement of human rights and non-refoulement principle in circumstances of
combating instrumentalized migration. 4!

Finnish Border Guards Act section 15 (749/2014) allows temporary reintroduction
of border control at internal borders.*? Section 16 of the same act gives a permission to
close also external borders: “Where it is deemed necessary to prevent a serious threat
to public order, national security or public health, the Government may decide to close
border crossing points for a fixed period or until further notice. Any immediate actions
necessary are decided by the Ministry of the Interior until the matter is decided by the
Government. The closing of border crossing points may not prevent the right of
Finnish citizens to arrive in the country or the right of anyone to leave the country, or
violate the rights of those covered by European Union law on free movement or
anyone right to international protection. Further provisions on the prompt handling
among the police, Customs and Border Guard of matters concering the closing of
border crossing points, and on the submission of relevant notifications to competent
European Union institutions and to other states are issued by government decree” *’

The delicate issue here is that the rights of persons who might need international
protection must be assured. The reality is that often we do not know which persons,
who are standing at the border, are refugees in need of international protection? For
many people who apply asylum at the Finnish Russian border, Russia can be a third
safe country. But if Russian border guards do not allow the persons who have been at
the Finnish border to re-enter it is not possible to send them back and Finland is forced
to accept them to their territory.

Poland at the same time also continues to block the asylum applicants.** This
shows clearly that the common rules established in 1980-1990s are not any more
relevant to the current situation where third country nationals and their family members
desire to enter to Schengen area is used as a weapon. Countries with geographical
external borders face more immigration pressure and are vulnerable to the actions of
their neighbours. Actions taken by Belorussia and Russia where they encourage third
country nationals to cross illegally the EU borders is not in line with international law
or border agreements. One of the solutions can be political dialog with the neighbouring
countries. The current problem with Russia and Belorussia is the ongoing war

“'EUROPE: EUROPEAN COURT OF HUMAN RIGHTS TO HEAR LANDMARK ‘PUSHBACK’
CASES. Amnesty International. 2025. https://www.amnesty.org/en/latest/news/2025/02/europe-euro pean-
court-of-human-rights-to-hear-landmark-pushback-cases/#:~:text=0n%2012%20February %2
C%?20the%620Grand%20Chamber%200{%20the,border%20%E2%80%:94%20from%20these%620EU%:2
Ostates%20t0%20Belarus.

“2Decisions on the temporary reintroduction of border control at internal borders referred to in
Chapter II of Title III of the Schengen Borders Code are made by the Government. However, where
immediate action is required because of a threat to public order, internal security or public health,
the Ministry of the Interior decides on necessary actions until the matter is decided by the
Government. Further provisions on the prompt handling among the police, Customs and Border
Guard of matters concerning the reintroduction of border control at internal borders, and on the
submission of notifications and information and on consultation are issued by government decree.
https://www.finlex.fi/en/laki/kaannokset/2005/en20050578 20191350.pdf

#Section 16 (749/2014)https://www.finlex.fi/en/laki/kaannokset/2005/en20050578 20191350.pdf
“ECRE (2023). https://ecre.org/eastern-borders-poland-continues-restricting-access-to-asylum-hun
garys-inhumane-policies-increase-smuggling-crimes-and-deny-people-protection-austrian-minister-
calls-for-urgent-reform-of/
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between Russia and Ukraine that limit also the possibilities to cooperate in other fields.
This situation is also named as “migration attack” which aim is to create chaos and
additional burden to neighbouring state.

EU law including Schengen rules emphasise that states should demonstrate
solidarity in dealing with migratory flows into Schengen area, a notion that has not
been always observed.*> Rejecting asylum seekers might lead to the violation of
human rights as it was indicated in the case Sharifi v. Italy and Greece*®. There was
stated that failure to access the asylum procedure or any other legal remedy within the
port of disembarkation constitutes a violation of Article 4 of Protocol no.4 (enshrining
the prohibition of collective rejections). In that judgement, the Court highlighted the
link between the collective expulsions of the applicants and the fact that they had been
prevented from applying for international protection.

Conclusion

Schengen border is a special arrangement that influence EU citizens but also third
country nationals and the whole understanding of border control. Schengen borders
are regulated collectively which needs trust and capacity from all contracting
members. It has effectively achieved the goal of free movement, but it seems to be not
so efficient to control the unwanted immigration. Member states are allowed in special
circumstances close their external and internal borders and therefor without a consent
of other member states change the usual arrangement of free movement. The grey
areas and member state measures that are not in the competence of EU make
turbulence to the common goals of unified border control. Although we have state
borders they are not controlled in the same way as it was before Schengen agreement,
it introduced us new mode of governance and understanding of border control.

We still keep national borders although there is a perception of common external
borders. The number on times when the internal Schengen borders were reintroduced
show the need for the state borders. States are responsible for their internal security
and order. Common borders have raised some issues that were discussed in this
chapter but in general we can conclude that the Schengen is a successful collaboration
and gives additional protection to states as they can invite additional forces if needed
to protect the common external border. It ensures the free movement of persons that
was one of the fundamental aims of the European Union integration plan.

Member states have their own definitions of borders and they have the control
over their national borders although these might coincide with common Schengen or
EU borders. The burden of border control is mainly on individual states but creation of
Frontex has enhanced the cooperation between the states. Furthermore, as it was
shortly discussed above Frontex RAPID forces can be invited to specific borders in

4SRoots (2020); Roots (2012).
46 Appeal no. 16643/09, EctHE (Section II), 21.10.2014. https://hudoc.echr.coe.int/eng#{%22itemid
%22:[%22002-10215%22]}
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case of need, as it was done in December 2023 in Finland.*” Although EU is not a state
it has created common borders where common rules are applied. It has been a great
achievement at the EU level to improve the free movement of persons, goods and
services.

Another problematic aspect of preventing instrumentalized migration is the lack
of international law providing sufficient tools to prevent such malicious activity, since
international treaties do not include such elements because they originate from a
different time where states did not pursue their interest by exploiting the human right
to seek international protection that is granted to individuals under international
agreements.

Although lot has been achieved since the first agreement was drafted, there is still
way to go. Together with the change of society, external and internal political
challenges the EU wide cooperation on border controls must go on. The new borders
are controlled more and more by technology or artificial intelligence and this brings us
new challenges how to protect fundamental rights of persons, machines and Al
Development is an ongoing process and needs in future holistic integrated approach of
different disciplines like law, political science, computer science, robotics, psychology
and many more.
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By Biranchi Narayan P Panda”™

The author of this paper aims to clarify, interpret and understand the international
and Indian tolerance level towards the LGBTQ+ community in the legal,
organisational, and societal contexts. The study relies on external sources and
Indian findings from the Human Rights Campaign (HRC), ILGA World, Pew
Research, and Godrej India Culture Lab. The research focuses on the most
significant changes in the law, companies’ actions, and public perceptions of
today’s situation. Primary research outcomes show that the legal rights and
corporate inclusion of Lesbian, Gay, Bisexual, Trans, Queer people vary
significantly around the world. While North American and Western European
countries can boast of the extensive legislation against discrimination and more
and more companies’ policies, Eastern European, Middle Eastern, and some
Asian countries still have legal and cultural barriers. In India, homosexuality was
legalised in 2018; however, people face issues on account of negligible anti-
discrimination laws and social resistance in rural areas. The policies of
corporate companies in India are diverse; for some, the changes are already
being made actively, while others remain conservative. The author also suggests
augmenting legal rights by changing existing legislation, improving anti-
discrimination legislation, and legalizing same-sex marriage where it is
prohibited. This paper also proposes that business enterprises LGBTQ+ policies
should be increased, educational campaigns should be encouraged, and the use of
media to enhance social acceptance should be encouraged. These measures aim to
ensure that full integration of the LGBTQO+ communities occurs by developing a
gap between legal work and social integration to ensure that the entire world
becomes a better place for LGBTQ+ persons.

Keywords: LGBTQ+, Corporate policies; Discrimination, Legal frameworks;
Workplace inclusion,; Global trends; India.

Introduction

The history of the rights of lesbians, gay, bisexual, transgender, and queer

(LGBTQ+) people shows that the changes are not linear and are dependent on the
political, social, and cultural characteristics of the region. Historically, the
advancements in the rights of gays and lesbians in North America have been part and
parcel of the black freedom struggles. For example, the riots in 1969 in Stonewall Inn
are viewed as the beginning of the gay liberation movement in America'. These led to
increase in activism, which later culminated in legal battles such as the Lawrence v.
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Texas (2003)* decision, which prohibited same-sex activity across the country. In
India, while the decriminalisation of Section 377 in 2018 was a pivotal moment, social
acceptance and corporate inclusion remain challenging’.

In Europe, the concerns of the LGBTQ+ community have been discussed from
the perspective of human rights. The European Court of Human Rights has also
continued to be influential in the progress of the rights of the LGBTQ+, with the
Dudgeon v. the United Kingdom (1981)* case being influential in the process of
legalizing same-sex homosexuality across most of Europe’. These were succeeded by
other decisions that gradually extended the liberties of sexual minorities to marry and
adopt children. However, though there have been positive legal findings in favour of
LGBTQ+ rights in Europe and North America, the reality is quite different in other
parts of the world. In Africa, 32 nations forbid same-sex practices, and there are some
nations where the death penalty applies to this law, such as Sudan®. In the Middle
East, for instance, Iran and Saudi Arabia retain and uphold laws that do not tolerate
homosexuality, and their penalties include the death penalty. These disparities map out
the world's inability to endorse equal rights for the LGBTQ+ and the importance of
organisations like ILGA World in ensuring equal rights are provided’.

It is necessary to recognise the value of international frameworks in human rights
in this component. All humans are equal and the first article of Universal Declaration
of Human Rights states that “all human beings are born free and equal in dignity and
rights®. Non-governmental organisations, such as Amnesty International and Human
Rights Watch, have helped provide such details and call for law changes’. At the
United Nations level, the Yogyakarta Principles adopted in 2007 are not a legal
instrument but outline international principles concerning sexual orientation and
gender identity'®. These principles provide guidelines for nations to protect the rights
of LGBTQ people under international human rights law'!. Nevertheless, their
execution is partial, especially in the regions that have a firm rejection of the LGBTQ+
position by religion or culture.

Corporate Sector’s Role in Social Justice

The corporate sector has been noted to a big contributor of general social equality
and more specifically a big player in recent emphasis on LGBTQ+ rights. When
businesses establish inclusive policies, extend equal opportunities, and create an
atmosphere of inclusivity at workplaces, it goes a far way in positively impacting the
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society'?. In fact, research indicates that companies that advocates for LGBTQ+
inclusion have a higher employee satisfaction and retention rates'>.

GBTQ rights remain a topic in which corporate sector involvement is crucial in
nations where legal frameworks offer inadequate or no legal protection. Within the
corporate sector, the MNCs play a unique role across the world regardless of the
different legal frameworks within different countries. For instance, by operating
globally, MNCs have a unique chance of establishing workplace practices that can
encourage diversity where laws are uniable. This influence is gradually noted in
existing literature and research, including industry reports!*.

For example, IBM, Google, and Microsoft are notable MNEs that have publicly
supported LGBTQ rights through organisational practices better than international
benchmarks and national legislation in L.G.B.T.Q. + phobic nations'®. For instance,
IBM has set worldwide best practices for workplace inclusion of LGBTQ+ people,
including health care coverage for same-sex partners, trans surgeries for its workers,
and policies against discrimination'®.

Research has shown that organisations that support and have policies accepting
LGBTQ+ enjoy better employee satisfaction, employee turnover, and productivity.
Existing literature has demonstrated that employing organisations with good diversity
and inclusion policies had seen employee engagement improve by 20% and retention
rates by 12%!7. This is affirmed by Deloitte’s Global Human Capital Trends, which
states that diversity is associated with improved financial performance since
organisations with diverse workforces are better placed to create and support change!®.

India’s Context

In India, the legalisation of same-sex relationships/abolition of section 377 IPC
was a major progressive reform in the sphere of rights of the LGBTQ+ community. In
the verdict given by the Supreme Court of India in Navtej Singh Johar v. Union of
India (2018)"°, the court noted the colonial roots to the law?’. It lasted for 150 years,
wherein consensual same-sex relationships were criminalised and solved by advanced
LGBTQ+ rights. The ruling, delivered by the Supreme Court of India in Navtej Singh
Johar v. Union of India (2018), marked the end of a 150-year-old colonial-era law that
criminalised consensual same-sex relationships. It was approved as a triumph of
human rights and was called the first step towards accepting LGBTQ+ people in
India. However, this ground-breaking legal victory did not change social attitudes.
Even though the Supreme Court ended the practice of criminalizing homosexuality,
social prejudices and traditions that deem homosexuality taboo have not disappeared.
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Specifically, the employment context continues to be a complex area in which people
with homosexuality and transsexual orientation are violated and denied equal rights.

Thus, despite the decriminalization of homosexuality, social acceptance is still
not very liberal in India. Members of the LGBTQ+ are hampered by their right to
integration into different aspects of life such as family, school, healthcare, and
workplace. In a study carried out by the Humsafar Trust*!, an Indian organisation that
advocates for the rights of LGBTQ+ members, about 50 percent of homosexuals
stated they had been discriminated against or harassed at their workplace??. This
finding underscores the divide between law on the one hand and social acceptance on
the other. Although the law does not outlaw same-sex relationships, social
stigmatization is still evident in different ways of employee discrimination.

LGBTQ+ discrimination in the workplace can entail the following: perceived and
actual micro-aggressions like using homophobic language or excluding one from a
project or a team, unequal compensation, or job promotions, etc. LGBTQ+ employees
living under a cloak of uncertainty suffer from the effects of discriminations. Research
reports show that the culture of ignorance and intolerance within the workplace makes
the environment hostile, and the society surrounding the workplace does not accept
the LGBTQ+ community?’. They noted that such conditions predispose a worker to
high stress, anxiety, job satisfaction, and even develop a mental health disorder like
depression.

The problem of cultural conservatism in relation to sexual orientation found in
society also discourages most employers from tackling matters of equality for the
LGBTQ+ community. Nevertheless, the decision-makers at many companies or HR
managers might not realise the value of LGBTQ+ inclusion or be apprehensive about
offering policies that may be viewed as provocative. Sometimes, even when the
companies are willing to have more inclusion, there may be other employees who
may have negative attitudes toward the promotion of the rights of the LGBTQ+*.
This divergence between legal rights and social acceptance continues to be one of the
more substantial obstacles to organizing workplace diversity in India.

This is one of the main challenges to the inclusion of the LGBTQ+ community in
the workplace in India because the country lacks robust anti-discrimination legislation
that recognises LGBTQ+ people as protected from employment discrimination. Even
though Section 377 was decriminalised in India, it did not impose the legalisation of
rights that would protect employees, patients, and renters in the community from
discrimination based on their sexual orientation and gender identity?>. This still puts
LGBTQ+ employees in a vulnerable state where they are susceptible to workplace
discrimination while they cannot seek any justice.

On the other hand, there are no laws in India that prohibit discrimination of
persons based on their sexual orientation or gender identity. Although Article 15 of the
constitution of India speaks of some rights wherein the state shall not discriminate
against any citizen based on religion, race, caste, sex, or place of birth, it does not
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speak about sexual orientation and gender identity?®. This puts LGBTQ+ employees
at risk of unfair treatment in their workplaces because the rights of gays are not
defined legally?’. Consequently, the situation of LGBTQ+ people in India remains
highly vulnerable to employers’ opinions and organisational practices. They are
protected by specific legislation that prohibits discrimination based on sexual
orientation and gender identity.

However, Indian companies continue not to have any laws or policies that protect
the employment rights of LGBTQ+ individuals. Still, some companies have increased
workplace equality policies to include LGBTQ+ employees. Latterly, MNCs
especially have been in the vanguard of these programs. Corporate houses such as
Tata Steel, Infosys, Accenture, and IBM India offer policies for same-sex partners,
cover gender-affirmation surgery under health insurance, and Mandatory anti-
harassment training®®. For instance, Tata Steel which is one of the largest
conglomerates in India has begun implementing policies that support same-sex
partners and offer health care benefits to the partners of the employees. The company
also pays for its employees’ gender transition, which is a massive step toward
inclusion in the workplace. Similarly, in an effort to champion for social justice and
inclusivity in the corporate sector, Tata Steel recently took part in the Queer Pride
Parade that was held in the Mumbai to show its commitment in appreciating
LGBTQ+ rights. Infosys, another of India’s largest companies, has created employee
resource groups (ERGs) for LGBTQ+ employees and their supporters within the
company. In addition to giving the workers a feeling of belonging, these ERGs also
act as a channel to call attention to the concerns of the LGBTQ+ workers in the
company. Additionally, they partnered with the Naz Foundation to offer sensitization
trainings within the organisation and beyond in order to foster cultural inclusivity and
diversity.

The Godrej India Culture Lab has also contributed significantly to the change in
LGBTQ+ issues. The Lab released a trans inclusion manifesto, calling for gendered
bathrooms to be changed, anti-harassment training for employees, and providing
monetary for transitioning®®. The manifesto also proposes the inclusion of transgender
people in the hiring process. It provides all the necessary support for hiring
transgender people to enable them to work in the organisation. These measures show
that there s scope for organisations to achieve higher levels of workplace gay-friendly
policies even when no legislation compels them.

Theoretical Framework

The theoretical foundations of this study were founded in the intersection of the
Discrimination and Vulnerability Theory, Equality Theory and the Minority Stress
Theory. Discrimination and vulnerability theory is quite prevalent in the context of
LGBTQ+ rights as it attempts to pinpoint how discrimination leads to vulnerability.
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This theory has been applied widely to explain how institutions and policies
marginalise minorities, such as the LGBTQ population, through resource, opportunity,
and protection deprivation®’. In the workplace, they experience different forms of
vulnerability, such as being hired and then fired because of pregnancy, being paid less
than their male counterparts, and having fewer promotions.

Discrimination on the basis of sexual orientation within the working environment
is not solely in explicit forms. Overt discrimination involves direct harassment in the
form of homosexual name-calling or being locked out of working activity. In contrast,
covert discrimination involves not being promoted to a better position or being singled
out to do the most unpalatable task®!. These forms of discrimination are closely
followed by societal prejudices, which mean that many LGBTQ+ employees must
hide their true selves at their workplace for fear of backlash. Discrimination and
vulnerability theory, close to the concept called “minority stress”, sheds light on how
discrimination affects the psychological well-being of the members of the LGBTQ+
population®?.

Equality theory on the other hand emphasises the need for equality, inclusivity
and fairness regardless of gender and sexual orientations. Equality theory posits that
discrimination must be eradicated so that people based on their sexual orientation or
gender identity can access goods and services to the same extent as anyone else®>.
When the law bars discrimination based on sexual orientation or gender identity, it can
encourage equal opportunity in workplaces. However, legal reforms are insufficient to
make the employment of LGBTQ+ people equal to that of others. Equality also entails
the development of structures that can ensure the recognition of marginalised or
excluded groups®*. This is not only the adoption of anti-discrimination laws but the
affirmative action that includes providing equal benefits for same-sex partners,
provision of gender-neutral washrooms, and support for sex-change surgeries.

Moreover, LGBTQ+ workplace discrimination has been effectively explained by
Minority stress theory as a critical approach toward MAPs’ mental health. According
to this theory, people from stigmatised minority status tend to develop persistent stress
due to social exclusion, which results in destructive health consequences, including
depression, anxiety, and substance dependence®”. Specifically, LGBTQ+ candidates
are pressured and challenged through work-related environments or lack of support
and inclusion in the workplace, which can affect their mental health severely*®.
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Methodology
Data Collection

Data for this study was obtained from publications in academic journals, articles,
and reports from LGBTQ+ organisations, as well as specific corporate diversity
reports. The papers that were selected should have been peer reviewed credible reports
from organisations or from government sources. Similarly the papers should have
been published over the last 10 years.

Other sources include the Human Rights Campaign’s Corporate Equality Index,
a survey on the policies of large companies involving the LGBTQ+ community up to
2023, and ILGA World’s State-Sponsored Homophobia Report, containing details on
worldwide legal developments about the rights of the gay, lesbian, bisexual, and
transgender populations up to 2023. Furthermore, to complement the global findings
works from nation-specific reports, including papers by Godrej India Culture Lab
which is a space that allows exchange of information on different issues around India
through dialogue, were also included. However the study only focused on information
on Indian LGBTQ+ rights in the workplace.

The quantitative data was supported by qualitative case studies of MNCs who
have adopted LGBTQ+ friendly policies in countries with different legal statutes. The
presented cases give a glimpse into how and what diversity and inclusion efforts entail
in one cultural and legally distinct environment compared to another. For instance,
examples of Google and Tata Steel demonstrate how MNCs may change workplace
discrimination in the Indian context, where legal recognition of any type of diversity,
including LGBTQ+, is somewhat lacking.

Comparative Analysis

A comparative analysis was also used to compare different regions’ legal
environments and policies. This analysis targeted the countries where the legal
frameworks for LGBTQ+ people are highly established, such as Canada and Sweden,
as well as the countries that lack quite robust legal frameworks, such as India and
Russia. The study looks at these regions to determine the significant factors that define
workplace inclusiveness, including the legal provisions against discrimination, the
organisations’ leadership, and the society’s perception.

Comparative method also makes it possible to compare and define the proper
measures in the employment of the Gay, Lesbian, Transgender, and queer persons.
For instance, Google and Microsoft, firms in countries with effective legal systems,
have established extensive and more than adequate policies protecting the LGBTQ+
within their organisations beyond the existing legislation. These companies act as
benchmarks in matters touching on the rights of gays and other members of the
community, especially in countries with less developed laws on the issue. The
comparative analysis methodology was developed to compare and contrast the
intersection of legal rights, policies, and society attitudes toward the inclusion of
LGBTQ+ individuals within different regions across the globe. It has indices that
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serve references such as the ILGA World and the Human Rights Campaign’s
Corporate Equality Index and popular case studies around the world*’.

Limitations

The main limitation of this study is the lack of reliable data in certain regions.
Collecting information about marginalised groups like the LGBTQ+ in countries
where homosexuality is criminalised is very difficult because individuals are always
reluctant to reveal their identity owing to the possibility of being persecuted. This
hampers the gathering of comprehensive experience of the LGBTQ+ persons in these
areas. Thirdly, it is evident that different geographical locations have different levels of
corporate disclosures concerning the extent to which companies support diversity.
This has made comparing corporate policies between different business fields and
cultures difficult.

Results
Global Trends in LGBTQ Inclusion

A comparison of the rights and inclusion of LGBTQ+ people across the various
regions presented above shows disparities. Some of the regions that are most
developed in terms of legal protection of rights for gay people are North America and
Western Europe, including such countries as the United States of America, Canada,
Germany, and the United Kingdom®®. These countries allow same-sex marriages and
have robust anti-discrimination laws at national levels, giving them high CEI scores:
91% for North America and 89% for Western Europe. Of such legal changes, the
effects are realised in workplace climates where numerous companies have embraced
same-sex partner benefits, gender-sensitive washrooms, and anti-discrimination
policies (Table 1).

Eastern Europe and some parts of Latin America are in a middle ground as we
deliberate on this issue. For instance, Russia and Poland in Eastern Europe have no
protections for LGBTQ+ rights and no anti-discrimination protections, which restrict
corporate progress. Similarly, Latin America exhibits a diverse landscape: Although
countries such as Brazil and Mexico have legalised same-sex marriage and adopted
anti-discrimination legislation, other countries still have difficulty implementing such
measures, leading to a 68% corporate inclusivity rating. The patchy legal environment
influences the implementation of progressive organisational policies (Table 1).

The Middle East and some parts of Africa, like Saudi Arabia, Iran, and some
other nations, continue to outlaw homosexuality, hence minimal corporation outreach.
Nonetheless, SA is an exception in Africa: though it legalised same-sex marriage and
provides some level of legal protection at the workplace, inclusion is still somewhat
restricted compared to Western countries (Table 1). The Asia-Pacific region also has
inequalities; Australia has legal solid rights protection, such as same-sex marriage,

37 Abramson & Moran (2017).
38LGBT Equality Index in Western Europe (2024)
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while Japan and South Korea have not passed extensive anti-discrimination laws
affecting corporate diversity and inclusion initiatives (Table 1).

In Northern Europe, countries like Sweden, Norway, and Denmark are
Scandinavian puddles of inclusivity with very good anti-discrimination laws, legal
same-sex marriage recognition, and an impressive corporate ethos. IKEA and
Ericsson headline workplace diversity, including mandatory LGBTQ+ sensitivity
training and representation in management, with results from these measures attracting
some of the highest corporate inclusivity ratings at 95%. Southeast Asia is a mixed
bag. Where countries like Taiwan and Thailand have made great strikes in accepting
LGBTQ people while others keeps strict laws as in Indonesia and Malaysia when it
comes to corporate inclusion barriers.

It thus calls to mind the law-action and attitude interaction. North America and
Western Europe, in consideration of changing cultural base, have taken measures to
align their policies along the same lines.

Table 1. Legal and Corporate Protections for LGBTQ People across Selected
Regions (2023)

. Legal Status of SametSex . Antl- . Corpo'rzfte

Region Homosexuality Marriage Discrimination Inclusivity
Legalised Laws Rating (HRC)
North America o
(US & Canada) Legal Yes Yes 91%
Western Europe o
(Germany, UK) Legal Yes Yes 89%
Eastern Europe [llegal in some o
(Russia, Poland) countries No No 32%
Latin America Yes in some o
(Brazil, Mexico) Legal countries Yes 68%
Africa Legal in some Yes (South No, in most 12%
(South Africa) countries Afica) countries ’
Asia-Pacific Legal in some
(Australia, 5 . Yes (Australia) Limited 56%
countries

Japan)
Middle East N
(Saudi et al.) Tllegal No No 5%

Sources: ILGA World, HRC Corporate Equality Index, Williams Institute, OHCHR.
Indian Trends in LGBTQ+ Inclusion

The corporate sector has also made some progress in India as major player in
fostering LGBTQ+ inclusion and advocacy. Some measures adopted by individual
include gender-sensitive restrooms, benefits to same-sex partners, and anti-
discrimination clauses. Godrej has led through its India Culture Lab, spearheading the
fight for workplace inclusion and trans inclusivity by supporting gender-affirming
procedures and anti-harassment training. Table 2 also shows the various measures
adopted by multiple companies, with Godrej being more liberal than Infosys and
Mahindra. LGBTQ+ friendly policies are not implemented in all the corporations in
India. Small and medium enterprises and organisations in less liberal countries have
no incentives or capital to invest in such policies. Most organisations have policies
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against discrimination, yet implementation is poor because of culture and lack of
training on diverse matters. These disparities are also captured in Table 2, which
shows that corporate responsibility initiatives must further contribute to social change.

Environmental, social, and governance (ESG) principles that have recently come
into focus with diversity as part of social responsibility are also pressuring enterprises
to embrace policies that are friendly to the LGBTQ+ community. This is not only so
that the workforce is more diverse but also to raise their ESG scores, which will help
them attract international investors and get better access to sustainable funding.

All the three pillars of ESG can intersect will LGBTQ+ rights and inclusivity in
organisations. However the “social” is directly related on how organisations relate
with stakeholders and therefore LGBTQ+ easily falls within this pillar. As highlighted
earlier, recent studies find organisations that are Mainstreaming LGTBQ+ Inclusivity
into their ESG frameworks gain from beneficial effects such bettered employee
engagement, high talent retention and a well-positioned improved brand equity>. This
can be affirmed by the fact that recently, large companies like Tata Steel, Google and
Accenture with high ESG scores have aligned themselves with advocacy LGTBQ+
rights and inclusivity.

The “Governance” pillar which is associated with assessing leadership at
corporate institutions, the ethical standards upheld and the mechanism of ensuring
responsibility and accountability. In the case of LGBTQ+ rights, governance is
involved with ensuring that corporate institutions are actively supporting diversity and
inclusion of the LGBTQ+ rights. Recently, BlackRock which is the biggest asset
management company has incorporate LGBTQ+ rights into their corporate strategy
for governance and investment.

Table 2. Corporate LGBTQ Inclusion Practices in India (2023)

Gender-Neutral Same-Sex . ‘.‘“f" . Trans-Inclusive
Company e Partner Discrimination ..
Facilities . Policies
Benefits Policy
Tata Steel Yes No Yes Yes (financial sqpport
for gender transition)
. Yes (Godrej India
Godrej Yes Yes Yes Culture Lab initiatives)
Infosys No Yes Yes Limited
Accenture Yes Yes Yes Yes
Mahindra No No Yes Limited

Sources: Godrej India Culture Lab Reports, company policies, and Indian corporate surveys.

Legal Developments in India

India’s legal progression on the issue of LGBTQ+ rights has changed
tremendously over the last two decades. However, the turning point happened in 2009
when the Delhi High Court declared Section 377 unconstitutional, and thus,
homosexuality was legalised. The Supreme Court, in its historic judgment in
September 2018, again de-criminalised homosexuality, asserting the rights to privacy,
equality, and dignity enshrined in the Constitution (Table 3).

MKiel (2022).
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Although the victory was in 2018, same-sex relationship, marriage, and adoption
rights remain unrecognised, elevating LGBTQ+ inequality and insecurity. In addition,
the Transgender Persons (Protection of Rights) Act passed in 2019 has been regarded
as insufficient in tackling some of the significant concerns, including employment
discrimination and health care. According to Ghosh the decision by the Supreme
Court was a monumental shift in recognizing human dignity and the right to free will.
Similarly, it was seen as a significant departure from British colonial-era laws that had
initially legal hegemony in India. The decriminalization of same-sex relationship is
monumental in itself but legal scholars interpret the judgment as creating a template
for future legal reform for a more inclusive and egalitarian society. These legal
changes are presented in Table 3, which shows a narrative of advancement tarnished
by regress, which depicts the general nature of LGBTQ+ rights in India.

The adoption of ESG standards into the company agenda has also influenced the
inclusiveness of the LGBTQ+ population in law. For example, SEBI has
recommended that companies disclose diversity and social responsibility while
conducting ESG disclosures. This regulatory pressure makes companies introduce
friendly policies to the LGBTQ+ community since their compliance scores and
corporate governance scores will improve. Moreover, some state governments have
recently started to enact policies promoting the employment of transsexuals in public
sector jobs as a first sign of further legislative improvements for legal provisions.

Table 3. Key Legal Milestones for LGBTQ Rights in India

Year Legal Development Impact
2009 Delhi High Court decriminalised Provided legal recognition for
homosexuality LGBTQ rights
Supreme Court re-criminalised .
2013 homosexuality Setback for LGBTQ rights
2018 Supreme Court decriminalised | Restored legal rights for LGBTQ
homosexuality (Section 377) individuals
Transgender Persons (Protection .
2019 of Rights) Act enacted High

Sources: Indian legal documents, Naz Foundation reports.
Social Acceptance of LGBTQ+ People in India

LGBTQ people have gained some acceptance in India in the last decade, even
though the difference with the rural areas is significant. According to Dudgeon v. the
United Kingdom (1981) the support for decriminalization has increased from 25% in
2015 to 60% in 2023, as presented in table 4 below. This rise in acceptance is
particularly so among the youthful and urban population exposed to human rights and
diversity discourses. Knowledge about LGBTQ people has also increased, with public
awareness at 30% in 2015 and rising to 65% in 2023.

However, traditional attitudes still play a significant role in shaping the opinions
of people, particularly in rural areas where people are still against equal rights for the
LGBTQ+ community. Table 4 also shows this gradual shift in social attitudes to
reflect a positive trend in the urban areas while still showing that there is still a long
way to go to achieve acceptance across the board. Some companies have adopted
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Diversity and Inclusion programs to increase awareness, and the results have been
moderate and are only experienced in large cities.

Table 4. Public Attitudes towards LGBTQ Rights in India (2015-2023)

Year Support for Support for Same- Awareness of
Decriminalization (%) Sex Marriage (%) LGBTQ Issues (%)

2015 25% 12% 30%

2018 40% 20% 45%

2020 50% 30% 55%

2023 60% 40% 65%

Sources: Pew Research, Ipsos LGBTQ Surveys.

Discussion

This section situates these findings to prior research and examines their meaning
for LGBTQ+ persons, businesses, and governments.

Social Acceptance and Cultural Attitude

In India, it has been noted that this topic has been highly influence by the
colonial- era laws and cultural beliefs historically. According to Ghosh, the greatest
hindrance to social acceptance of LGBTQ+ individuals in India has been the cultural
(patriarchal) and religious beliefs.*® The rise of social acceptability for the LGBTQ+
population in India, as seen in survey data in (Table 4), corroborates the findings of
other studies that suggest that the urban population is more progressive than the rural
population. This is in line with the Pew Research Center’s estimate that younger, more
urban people favour the rights of gay, lesbian, bisexual, and transgender people
because of the international human rights and diversity*!. However, the customs and
traditions of the rural areas, as well as the conservative attitude towards such practices,
continue to present a significant challenge to achieving the goal of wide acceptance.

Studies that describe social attitudes propose that culture plays a crucial role in
the lives of gay people. For example, social acceptance is critical to knowing whether
corporate policies toward LGBTQ+ inclusion are effectively reflected in
organisational climates*?>. Even in countries where progressive policies are adopted,
high levels of societal resistance may lead to poor protection of the rights of LGBTQ+
persons against discrimination. This matter relates to the intersected theories that
explain that social factors, including culture, religion, and gender, impact marginalised
groups differently in different contexts. It is, therefore, not merely a legal matter but a
process of rewriting the culture to accommodate the social inclusiveness of disabled
persons, which can be achieved through public awareness.

“Ghosh (2018).
41 Anna (2023)
“Nandini & Yeonsoo (2023).
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Legal and Corporate Protections for LGBTQ+ Individuals

The differences in legal rights and corporate representation in the data correlate
with the general global research on the rights of the LGBTQ+ community. Recent
studies have shown that legal protection of the rights of homosexuals is more robust in
North America and Western Europe, where same-sex marriages, anti-discrimination
laws, and corporate policies concerning homosexuals are legalised*’. These regions
have had activism, progressive legislation, and cultural changes towards increasing
acceptance, all of which influence policy change and corporate uptake of diversity.

On the other hand, the legal systems in Eastern Europe, the Middle East, and
some parts of Asia are unfriendly to the LGBTQ+ through restrictive laws. The legal
measures against homosexuality and the lack of laws against discrimination against
homosexuals hamper corporate practices in these areas. For instance, Russian and
Polish legislation and community stigmatise organisations’ support of the queer cause,
which impacts a low CEI and limited representation of queer employees**. The
pattern aligns with theories such as discrimination and vulnerability theory, which
posit that the legal environment colours the social experiences of discriminated
groups, given that laws either mitigate or worsen social risks.

Corporate India’s inclusivity patterns provide positive signs and evidence of
further improvement. The data also show progress by large organisations such as Tata
Steel and Godrej which are big MNC who have adopted LGBTQ+ in their
governance and investment strategies, which provide trans-inclusive policies and non-
binary restroom access (Table 2). This is in concurrence with research done by the
Godrej India Culture Lab that has mapped the changes in the inclusion of the
LGBTQ+ community in the workplace in India. However, the corporate sector
continues to battle cultural issues in areas where cultures remain more conservative, a
double aspect of India’s development. Even if some organisations have started
implementing diversity policies, the effects are still somewhat restrained by social
perceptions that have not entirely adopted diversity.

Just as legal rights impact corporate inclusion across regions, such strong trends
can be seen in other areas as well. For example, in North America and Western
Europe where there are strong legal protections, corporate policies stretch beyond
those in legal compliance to becoming more advanced®. Leading examples like
Canada show firms that extend same-sex partner benefits, like sex reassignment
surgeries for transgender individuals under healthcare coverage, changing such
externalities globally, with companies like Shopify and Google taking the lead. The
rest of the countries show the opposite such as the fact that South-east Asia constitutes
restrictive legal frameworks and societal stigma discouraging companies from
implementing progressive policies*®. Cultural pushbacks in countries such as Russia
and Poland have reduced the capacities of these companies to further develop
LGBTQ+ inclusive workplaces. The same examples can be cited from Southeast
Asia, where the absence of anti-discrimination laws further complicates the work of

“3Earle, Hoffarth, Prusaczyk, Maclnnis & Hodson (2021).
4Chandler (2021).

“Tricker (2015).

4Langlois (2022).
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corporations-not-withstanding the growing social movements that advocate much for
change.

Clearly, corporations benefit in environments without exclusionary laws and push
for reform in restrictive areas. Adapting to local contexts in strategy, however, would
allow companies to create favourable conditions for enhancement on the LGBTQ+
inclusion front.

Legal Developments in LGBTQ+ Rights in India

The legal evolution regarding the subject of this paper, which is the rights of the
LGBTQ+ community in India, shows a lot of legal and social volatility. The data
speak for the historic 2018 Supreme Court decision that made homosexuality legal in
India, which has become one of the critical milestones in the country’s LGBTQ+
rights struggle*’. These reasons were based on equality and personal rights principles,
which are in harmony with the United Nations Human Rights Office (OHCHR)
standards on human rights. However, it is also clear that the lack of subsequent
legalisation of same-sex marriages and comprehensive anti-discrimination laws also
restrain the extent of the rights of LGBTQ+ people in the country.

Transgender People (Protection of Rights) Act, 2019, although offered limited
protection to trans people, is inadequate in addressing social and legal issues. Critics
have been quick to point out that the Act does not provide a framework for the
implementation of all-encompassing anti-discrimination policies and does not
sufficiently involve the transgender population in the decision-making process,
thereby continuing to eradicate it*S. This critique is consistent with vulnerability
theory, which states that the mere legal recognition of identity without a focus on
structural factors equals substantive equality.

The Indian legal context also underlines the centrality of judicial activism in the
progressive change for the LGBTQ+ community, which has seen negligible
legislative progress. For instance, the removal of Section 377 was done through a
court decision, not through an enactment law, and this shows that the judiciary has
much power in defining the destiny of the rights of homosexuals despite the lack of
proper political support’. This literature reveals that, though legal changes are
essential for change, legal acceptance is as important as social acceptance to support
these rights.

Implications for Corporate and Legal Policy

The findings also support the use of corporate policies that comply with
international best practices regarding LGBTQ+ inclusion while at the same time using
locally appropriate approaches to strategy implementation. CSR writings from authors
in Canada, the USA, Europe, and Asia reveal that organisations have significant

4TValma, 2024. https://variety.com/2024/film/awards/the-velmas-honor-Igbtq-representation-kids-fa
mily-programming- rainbow-project-1236232788/

48Bal (2020).

“Wintemute (2011).
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societal responsibility, especially in arenas that lack requisite policy action®®. For
instance, Fortin and Simard 2020 posited that companies nowadays have a key
obligation in promoting inclusivity and diversity, especially in zones with little state
involvement like gay rights. Similarly, Smith and Thompson 2021 pointed how
corporations led the demand for gay rights when there has been an insufficient
government policy in place. In the same way Koh and Lee 2021 proposed that
corporations in countries like India and Singapore are leading a push for LGBTQ+
rights, often in absence of comprehensive governmental action®!. Therefore there are
many ways in which companies can use their power to impact the lives of others
positively; this is in terms of policy and support for organisations such as those that
fight for the rights of the Lesbian, gay, bisexual, and transgender community and by
ensuring that people from the community are accepted in the workplace and the
outside world.

The current situation of LGBTQ+ friendly policies in Indian companies reveals
the importance of more stringent implementation of anti-discrimination measures and
more encouragement to companies to adopt best practices. New laws that require the
adoption of diversity, such as non-discrimination laws that address sexual orientation
and gender identity, could help reduce the gap between corporate executives and other
small companies. For example, legal anti-discrimination measures that touch on
gender identity or sexual orientation can force organisations to move from what can be
perceived as mere tokenism to actual change.

Moreover, the emerging legal context of the Indian state offers opportunities for
improving the situation of queer people by using both legal and judicial solutions.
Through the constant fight against homophobic legislation and the pursuit of anti-
discrimination bills, the activists and supporters of the LGBTQ+ can support the
changes in the perception of society and make the legal provisions correspond to the
social ones. The data indicate that legal reforms are a sine qua non, but they should
complement cultural changes to be effective.

Conclusion

In this paper, an understanding of current trends in LGBTQ+ rights and diversity
is gained on the international level and in India, which is based on legal, corporate, and
cultural factors. The results indicate that the situation is not as bright in the present day,
and there is still a long way to go towards equal rights for the representatives of the
LGBTQ+ community all over the world.

In the world today, the rights of the people of the LGBTQ+ community are a
roller coaster. Legal changes and company diversity have significantly improved in
North America and Western Europe. In these areas, the legislation allows same-sex
sexual activity, marriage for same-sex couples, and protection against discrimination.
Such policies in today’s corporations entail broad and elaborate policies on diversity
issues, like same-sex partnership benefits, gender-sensitive washrooms, etc.,
demonstrating organisational social responsibility. Conversely, countries in Eastern

S9Garcfa-Sanchez, Aibar-Guzman, Raimo & Vitolla (2024).
SIKoh & Lee (2021).

259



Vol. 11, No.3 Panda: Business Enterprises and LGBTQ+ Inclusion: What is India’s Position?

Europe, the Middle East, and some African and Asian countries are still way behind.
In many of these areas, homosexuality is still outlawed, and there are no provisions
against discrimination. This absence of legal protection is not only visible in the
personal experience of LGBTQ+ people but also produces their otherness and
marginalisation.

In India, the legal reforms for LGBTQ+ rights have witnessed significant changes
in recent years, mainly owing to the Section 377 judgment in 2018. This was a
landmark decision meant for the people of the LGBTQ+ community, and it came with
a legal precedent on the rights that they should be accorded. However, this progress is
hampered by a lack of anti-discrimination laws and the non-recognition of same-sex
marriage which later led to the formulation of the Transgender Persons (Protection of
Rights) Act in 2019; though the law offers some legal rights to transgender people,
they have been complaining about social and legal issues. Similarly, inclusivity trends
at the corporate level are mixed in India. However, some of the large Indian firms
have already started offering practices like gender-inclusive restrooms, same-sex
partnership benefits, and transitioning for transgender people. This has been seen to be
in a gradual uptake, which makes it appear that while some corporations are willing to
embrace diversity, others are bound to the traditional culture and society. As a result
the Indian people’s perception of the rights of homosexuals has slowly evolved over
the years. There has been an increased understanding of LGBTQ+ issues as the
interaction with global cultures and the legal change affecting them has been observed
in urban societies. However, the rate of change is still prolonged, and there are still
many obstacles and taboos, especially in rural areas where people remain traditional.

The corporate sector has a central part to play in the protection of the rights of the
LGBTQ+ community as it sets the social tone for the acceptance of LGBTQ+ people
in their place of work. Margoma;oSuch companies support the fair treatment of their
employees with this sexual orientation and help other companies do the same. The
best examples are Tata Steel and Godrej companies in India, where corporate policies
promoted social change. By implementing anti-discrimination policies and extending
same-sex partner benefits, businesses will play a significant role in changing the
perception of society on LGBTQ+. Corporate social responsibility should go as far as
supporting and advocating for the rights of the LGBTQ+ in organisations. Businesses
can join with NGOs to fund awareness initiatives, fund community events, and lobby
for changes in the law regarding the protection of gay rights. This paper argues that
corporations have the ability and the responsibility to play a part in creating social
meaning.

Finally, the research findings reveal that legal changes and corporate policies are
inadequate to ensure total equality for the LGBTQ+. Cultural beliefs and the
acceptance of society shape LGBTQ+ people’s experiences. India remains a country
where the rate of change in rural sectors is relatively low, and this may mean that
conscious campaigns against traditional values are still required. School-related
programs like the promotion of information on gays and lesbians in the school
curriculum and the adoption of policies that discourage prejudice and discrimination
in school can reduce prejudices and provide support to students of such orientation.
Similarly, the findings of the study call for the need for an overhaul of the legal
framework in to address discrimination against LGBTQ+ persons. The legalisation of
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homosexuality is one of the steps, but it is not enough to ensure that people are equal.
The achievement of the extension of legal protections against discrimination based on
sexual orientation or gender identity is vital to comprehending systematic prejudice in
employment, education, and health care. Generally, across the world, there is a need
for advocacy to ensure that countries where homosexuality is criminalised change this
policy.

The research results claim a complex approach to promoting LGBTQ+ rights and
social justice in legal, business, and social contexts. Numerous recommendations
could be made to tackle these areas of legal, corporate social responsibility,
educational, and cultural changes to promote equal rights for the LGBTQ community
in global society. For instance, the study raises awareness of the need of legal standing
for queer people in the areas where homosexuality is still outlawed or where adequate
anti-discrimination legislation is absent. Similarly the study emphasises of corporate
policies in corporate organisations worldwide and especially MNCs. Finally, pointed
out the need of promoting social acceptance and addressing cultural barriers in
different organisations in order to foster inclusivity and tolerance globally.
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Surrogate Motherhood: Between Reproductive
Rights and the Best Interests of the Child

By Lucia Irinescu”™

From a reproductive rights perspective, surrogacy represents a way for individuals
and couples who face infertility, same-sex couples, or single people to have
biological children. Advocates argue that denying surrogacy infringes upon the
right to create a family, a right protected by international human rights norms.
Surrogacy can empower individuals who otherwise could not bear children to
exercise their reproductive autonomy. Proponents of surrogacy emphasise consent,
contractual freedom, and the potential for ethical frameworks that protect all parties
involved. On the other hand, the best interests of the child principle raise important
concerns about the ethical implications of surrogacy. Children born through
surrogacy have a right to identity, family life, and protection from exploitation.
Complex questions arise regarding the child’s emotional well-being, especially
when considering issues of parental abandonment, the separation from the
gestational carrier, and the potential for the child to experience identity confusion.
Critics argue that surrogacy may commodify children by reducing them to the
subject of a contract. The United Nations Convention on the Rights of the Child
establishes that children have a right to know their biological and gestational
origins, which can be compromised in certain surrogacy arrangements.

Keywords: Surrogate motherhood, Human rights; The best interests of the child
principle; Child welfare

Introduction

Surrogate motherhood is one of the most controversial and complex aspects of
assisted reproductive technology, balancing the reproductive rights of intended parents
with the best interests of the child born through surrogacy. This practice, which
involves a woman carrying a pregnancy to term for another individual or couple,
raises ethical, legal, and social questions that differ significantly across jurisdictions.
The debate centres on issues of autonomy, bodily integrity, the commodification of
women and children, and the child’s right to know their origins.

Legal frameworks for surrogacy vary significantly across the globe. Some
countries allow regulated forms of both altruistic and commercial surrogacy, while
others, prohibit it entirely. The disparity in legal approaches has led to the rise of
“reproductive tourism,” where intended parents travel to countries with more
permissive surrogacy laws, often resulting in ethical dilemmas and legal complications
concerning citizenship, parental rights, and child welfare.

*Associate Professor, Faculty of Law, Private Law Department, Alexandru Ioan Cuza University, lasi,
Romania.
Email: lirinescu@yahoo.com
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A critical question is whether surrogacy can be ethically practiced in a way that
safeguards the rights of the surrogate mother, the intended parents, and the child.
Ethical guidelines and regulations that ensure informed consent, fair compensation,
and post-birth responsibilities are necessary to strike this delicate balance.
Internationally agreed-upon standards could help minimise exploitation and protect
vulnerable parties. Transparency in surrogacy arrangements, access to information
about genetic and gestational origins for the child, and comprehensive psychological
and legal support are essential components of ethical surrogacy practices.

In conclusion, surrogate motherhood sits at the intersection of reproductive rights
and the best interests of the child, presenting a challenging ethical and legal dilemma.
Respecting the autonomy of adults seeking surrogacy must be weighed carefully
against protecting the welfare and rights of the children born through this practice. A
balanced, rights-based approach that incorporates strict regulation, ethical oversight,
and protections for all parties involved may offer a viable path forward for countries
navigating this contentious issue.

Literature Review

The legal and ethical implications of surrogacy have been widely discussed in
academic literature, particularly in relation to the principle of the best interests of the
child. A significant body of work focuses on the regulation of surrogacy at national
and international levels, with ongoing debates about the legitimacy of commercial vs.
altruistic arrangements and the risks of child commaodification.

The concept of "best interests of the child" is complex in its content and must be
determined on a case-by-case basis. In the vast majority of states, the legislator has not
defined the concept of "best interests of the child" because such a definition would be
impossible to cover all the aspects to be taken into account when analysing the
situation of the child. The best interests of the child "[...] are defined as the right of the
child to normal physical and moral development, to social and emotional balance, and
to family life."! The best interests of the child require an analysis of all factors relevant
to the interests of a child in a given situation. Generally speaking, the best interests of
the child, is circumscribed by the child's right to normal physical and moral
development, social and emotional balance and family life, a right also affirmed by
Atticle 8 of the European Convention on Human Rights. The child has the right to
grow up with both parents, who are responsible for his/her upbringing and education.

The concept of "best interests of the child" is recognised in a number of
international documents. Thus, Article 2 of the Declaration of the Rights of the Child?
provides:

"The child shall enjoy special protection and shall be given opportunities and facilities, by
law and by other means, to enable him to develop physically, mentally, morally,
spiritually, and socially in a healthy and normal manner and in conditions of freedom and

'Art. 2 para. (2) of Law No. 272/2004 on the protection and promotion of children's rights, published
in the Official Gazette of Romania no. 159 of 21 June 2004.
2Proclaimed by Resolution 1386 (XIV) of the General Assembly on November 20, 1959.
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dignity. The adoption of laws for this purpose shall be governed by the best interests of
the child."

The Convention on the Rights of the Child states in Article 3, paragraph 1, that
"In all actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative bodies, the
best interests of the child shall be a primary consideration." The second paragraph of
the same article provides that "States Parties undertake to ensure the child such
protection and care as is necessary for his or her well-being, taking into account the
rights and duties of his or her parents, legal guardians, or other individuals legally
responsible for him or her, and, to this end, shall take all appropriate legislative and
administrative measures."

In General Comment No. 14 (2013) of the Committee on the Rights of the Child,
the best interests of the child are considered to be a three-dimensional concept: a
substantive right, a fundamental principle, and a procedural rule’.

In legal doctrine*, authors draw attention to the fact that this principle has two
components: on the one hand, it concerns a general interest, according to which
parents must raise and educate their child in accordance with moral norms and social
public order, and on the other hand, it involves a personal and individual interest of the
child, which stems from the particular characteristics and needs of each child, taking
into account a number of aspects such as their health, physical development, and the
professional training that each child needs. With regard to the first part of this
principle, it has been considered that it varies according to the socio-economic policy
of each country, while the second aspect must relate to the specific situation of the
child (age, needs, etc.)’.

Some authors argue that the principle is often subordinated to the interests of
intended parents or surrogate mothers®. In this case, the best interests of the child take
on a different meaning. First, we need to figure out if it is in the child's best interests to
know the genetic truth. More precisely, the best interests of the child consist in
ensuring that he or she grows up in a stable family environment that provides the best
conditions for his or her physical, mental, emotional, and intellectual development. In
the vast majority of countries, legislation, or more precisely the legislative vacuum in
the field of surrogacy, leads to solutions that do not coincide with the best interests of
the child. On the contrary, the best interests of the child are most often abandoned.

From the perspective of the child's best interests, surrogacy raises a number of
legal issues for which there are no clear and uniform legal solutions. For the child, it is
essential that their filiation be established immediately after birth and that they be
provided with a stable and loving family environment. Intended parents should have
all the legal means at their disposal to establish filiation with the child born to the
surrogate mother and to be able to provide them with an environment conducive to
their physical and emotional development. At the same time, children have the right to
know their origins. Legislation in this area must include provisions on how and when

3General Comment No. 14 (2013) on the Right of the Child to have his or her best interests
taken as a primary consideration (art. 3 para. 1), 29 May 2013.

4See Bacaci (2020) at 58-61.

SGhita & Cercel (2018) at 135.

Craciunescu (2024) at 114-115.
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children will be informed about the circumstances of their birth, ensuring that they
have access to information about their genetic background, where appropriate.

Methodology

In methodological terms, this study adopts a qualitative, doctrinal legal research
methodology, focusing on the principle of the best interests of the child in the context
of surrogacy arrangements.

Primary sources include legislation, case law, and legal doctrines, while
secondary sources comprise academic literature. Jurisdictions with established or
emerging legal frameworks for surrogacy, such as the United Kingdom, the United
States, and selected European countries, are used for comparative analysis. The
objective is to critically assess how different legal systems interpret and apply the best
interests of the child principle in surrogacy cases, particularly in relation to parental
recognition, citizenship, and child welfare. The research also considers ethical and
human rights dimensions, seeking to identify normative and practical challenges and
to propose recommendations for harmonizing legal standards in cross-border
surrogacy arrangements.

Reproductive Rights in International and National Law

Conception of children is a process that has undergone rapid evolution, reaching
the point where legislation is now overtaken by assisted reproduction technologies,
which continue to develop and offer increasingly effective and personalised solutions
in this area. In this context, a natural question arises: can we talk about a “right to a
child”? What about a “right to reproduction”? And if the answer is yes, to whom can
we grant such rights?”’

In the absence of a legal definition, medically assisted human reproduction has
been defined in the literature as “the set of chemical or biological techniques and
practices intended for in vitro procreation, embryo transfer, artificial insemination, and
any other technique having an equivalent effect.””

Most commonly, medically assisted human reproduction is a medical field that
couples who are unable to conceive naturally turn to when hormonal, drug, or surgical
treatments have proven ineffective. Of these techniques, the most commonly used are
artificial insemination and in vitro fertilisation.

Medically assisted reproduction with a third party can be achieved either through
a third-party donor capable of procreating, who donates reproductive cells for
therapeutic purposes, or through a surrogate mother or surrogate motherhood.
Endogenous artificial insemination, which involves the use of the genetic material of
the recipient couple, does not raise legal issues in terms of establishing filiation. In the
case of exogenous artificial insemination, the genetic material comes from a third
party, but no filiation link will be established between the third party and the child

"Irinescu (2019) at 208.
$Gutan (2019) at 9.
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born as a result of these medical techniques. Medically assisted reproduction also
offers single people the chance to procreate: women can turn to a third-party donor,
while men can become parents with the help of a surrogate mother.” More recently,
medically assisted reproduction is no longer just a solution for medical infertility
problems, but has become a tool used to exercise the right to become a parent.

From a legal perspective, it should be noted that there is currently no uniform
regulation on assisted human reproduction at the European Union level. This is and
will remain a sensitive issue in the future, as it involves a number of ethical, moral,
and religious considerations. As an observation, the countries that have permissive
regulations in this area are outside the European Union (Ukraine, Russia, the US). The
principle of mater in iure semper certa est also applies to assisted human reproduction
with a third-party donor in the vast majority of European countries.

At the opposite end of the spectrum are countries that, for economic reasons,
have turned the reproductive industry into a valuable source of revenue for the state
budget and have adopted very permissive legislation to allow the development of
reproductive tourism. The phenomenon of surrogate mothers, which denounces the
“commercialisation” of the human body, raises the most ethical and legal
controversies arising either from the lack of uniform regulation at the international
level or from the total lack of legislation at the national level. Surrogate motherhood
has become a “business” for fertility clinics, which promote their services globally via
the internet.

Countries where surrogate motherhood is not regulated are classified as having a
“zero regulatory regime,” which, in turn, can be a “positive-zero regime” (where
surrogacy is known to be practiced despite the absence of any legal regulation, such as
in Hungary, Latvia, Lithuania, Slovakia, Slovenia, the Czech Republic, Estonia, and
Romania) and a “negative-zero regime” (where it has no legal force, as in Poland).
Surrogacy is permitted by law in Armenia, Belarus, Georgia, Kazakhstan, Ukraine,
and Russia.

The case law of the European Court of Human Rights has provided some
answers to this issue. The right to have children and the right to be a parent are based
on Article 8 of the Convention, concerning the right to private and family life. The
right to reproduction is a component of the right to private life. The Court also states
that filiation falls within the scope of the right to respect for private life, as evidenced
by cases in which the Court examined the compatibility with this right of the
impossibility of establishing a legal link between a child and a biological parent and
emphasised that respect for private life requires that everyone be able to establish the
details of their identity as a human being.

In Evans v. the United Kingdom case' - Judgement of February 10, 2007, where
domestic law allowed the applicant's former partner to withdraw his consent to the
preservation and use by the applicant of the embryos they had created together,
thereby preventing her from ever having a child with whom she would have a genetic
link, the Court recognised that we can speak, at most, of a ‘right to respect for the
decision to become a parent or not’. In these circumstances, states have a positive
obligation to create a legal framework that allows procreation, while also setting

Irinescu (2024) at 349.
1043 ECHR 21, 415 (2006)
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certain limits relating to public order, but also a negative obligation to refrain from
interfering in their decision to become parents or not by prohibiting abortions.

In the Mennesson v. France and Labassee v. France case'! - Judgement of June
26, 2014, the Strasbourg Court ruled that France's refusal to recognise legal parentage
established in the US for children born through surrogacy violated Atticle 8 of the
Convention. In this case, the father in each couple was also the biological parent,
which appears to have been decisive in the Court's ruling. In the US, the kids got US
citizenship and were recognised as the children of the Mennesson and Labasse couple,
but in France, the French authorities refused to recognise this status, saying that the
two contracts with the surrogate moms were invalid. The same solution was upheld by
the French Court of Cassation. The Strasbourg Court ruled that although the French
authorities' refusal fell within the margin of appreciation granted to states in decisions
on surrogacy, in these cases the children's identity had been affected. “This margin of
appreciation must be limited when filiation is at stake, through one of its essential
aspects—the identity of individuals. It is therefore for the Court to verify that the right
balance has been struck between the interests of the State and those of the individuals
concerned, particularly in the light of the best interests of the child, which must
prevail.”!?

In the case of Paradiso and Campanelli v. Italy case’® - Judgment of January, 24,
2017, the applicants claim in particular that the refusal to transcribe the child's birth
certificate issued by the Russian authorities into the Italian civil status registers and the
removal of the minor are incompatible with Article 8 of the Convention. The
applicants are a married couple. In their application form, they stated that, after
unsuccessful attempts at in vitro fertilisation, they decided to resort to assisted
reproduction through a surrogate mother in order to become parents. To this end, they
contacted a clinic based in Moscow specializing in assisted reproduction techniques
and entered into a contract with it for assisted reproduction through a surrogate
mother. Although there was no genetic link between the child and either of the
intended parents, the applicants were registered as the parents of the newborn. Citing
public policy, the Italian authorities did not recognise the registration of births carried
out in accordance with Russian law. They accused the prospective parents of
attempting to circumvent the provisions governing adoption. The state took the nine-
month-old child from the intended parents, placed him in care and entrusted him to an
adoptive family, then re-registered the child as having “‘unknown parents” in the birth
register, and the applicants were investigated criminally. Although the Court found a
violation of Article 8 of the Convention, it specified that its judgment did not require
the Italian State to return the child to the intended parents, as the child had developed
emotional ties with the adoptive family with whom he had been living since 2013'*.

In Italy, surrogacy is prohibited by Law No. 40/2004 on medically assisted
procreation. On October 16, 2024, the Italian Senate definitively approved a bill
amending Article 12 of that law, adding a new paragraph stating that Italian citizens
who resort to surrogacy abroad will be held liable under Italian law. Italy recently

""Mennesson v. France ECHR 664 (2014) and Labassee v. France ECHR 668 (2014).
2Chelaru (2021) at 11-21.

B3Paradiso & Campanelli v. Italy ECHR 96 (2017).

“Irinescu (2020) at 125-126.
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passed a new law prohibiting couples from traveling abroad to have a child through
surrogacy. Individuals who travel to countries where surrogacy is legal may face up to
two years in prison and fines ranging from €60,000 to €1 million.

In Romania, affiliation to the mother is established by birth, according to the
principal mater in iure semper certa est.

The relationship with the mother will be proven by the birth certificate and the
birth certificate issued on the basis thereof, in which the woman who gave birth to the
child will be listed under the heading “mother's name.” In these circumstances,
solutions must be found to “transfer” maternity from the woman who gave birth,
considered legally to be the child's mother, to the intended mother. Romanian courts
are still confused when called upon to rule on situations arising from “womb rental”
techniques. In the absence of express regulations, the use of surrogate mothers is a
reality, but the practice of the courts is inconsistent. Therefore, in the absence of
express regulations on surrogacy and the filiation regime in this case, the national
court should resolve the issue of filiation of children born through surrogacy by
applying Atrticle 8 of the European Convention on Human Rights and the principle of
the best interests of the child, with the solutions being fully in line with the case law of
the European Court of Human Rights.

Although there is no express prohibition on surrogacy, it is practically impossible
for motherhood to be transferred to the intended mother.

In the case of Foulon and Bouvet v. France'® — Judgment of October 21, 2016,
the Court recognised access for single men and homosexual couples to surrogacy; the
best interests of the child prevailed over the Court's decision to overturn the law and
violate public order. The applicant, Didier Foulon, is an unmarried French citizen who
used a surrogate mother in India. The child was conceived using his genetic material.
In the other case, the plaintiff, Philippe Bouvet, a 45-year-old French citizen, lives in a
registered civil partnership with another man and, like Mr. Foulon, used a surrogate
mother in India. In both cases, the plaintiffs are also the biological fathers. The Court's
decision, however, opened up the possibility for single persons and persons living in
same-sex couples who resort to surrogacy in states where it is legalised to enjoy legal
recognition in their country of residence of the filiation established abroad. In doctrine,
it has been stated that following this decision by the Court, reproductive tourism has
flourished and the phenomenon known as “babies without borders” has begun to
develop.'®

Methods of Transferring Parentage in Surrogacy

Since surrogacy is not recognised in a lot of countries, and it's happening on the
black market, we were wondering how motherhood can be transferred from the
woman who gives birth to the kid, who's legally considered the mom, whether or not
she's the biological mom, to the intended mom. In many cases, the woman who gives
birth to the child is the one who rents her womb and gives birth to the child, but the

SECHR, Foulon & Bouvet v. France, 255 (2016).
16Tec (2019).
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genetic parents of the child are the intended parents. Solutions may vary from case to
case.

One such solution would be to establish filiation with the biological mother by a
court decision. In 2010, in Romania, a court ruled that "regardless of the genetic
material that led to conception, filiation to the mother is established in relation to the
woman who carried the pregnancy and gave birth, because what is legally important
for establishing filiation to the mother is the material fact of birth [...] In this case, the
defendant gave birth to the minor, and Romanian law prohibits the dissociation
between the ‘biological’ mother and the ‘birth’ mother who gives birth to the child." At
the same time, it upheld the action to contest paternity, found that the defendant is not
the father of the minor, found that the plaintiff is the father of the minor, and agreed
that the minor should bear the plaintiff's surname.

The Court of appeal stated that "the appellants have always considered
themselves to be the minor's parents and have behaved as such in this regard, with the
child being cared for by her biological parents immediately after birth and until the
date of the trial, and there is no substantive relationship between the defendant and the
minor, nor any legal or de facto element indicating the existence of a close personal
relationship. From this perspective, ignoring the biological reality revealed by the
evidence is contrary to the best interests of the minor and violates her personal
interests, as provided for in Article 8 of the European Convention on Human Rights,
as interpreted by the Court's case law.

In 2013, another court ruled in favour of surrogacy in Romanian law, with the
effect of changing the filiation of children born in this way, contrary to Romanian
positive law. The Romanian court's decision sanctions the Romanian state's failure to
regulate such ART methods in Romanian legislation, finding that the state is not taking
advantage of scientific advances in the field of medicine and is violating international
conventions, even though no international convention obliges states to regulate
medically assisted human reproduction methods.

The court of first instance rejected the action, noting that "although medically
assisted procreation through the use of a surrogate mother is carried out in Romania,
as evidenced by the case in question, it is not legally regulated [...]. From a legal point
of view, regardless of the origin of the genetic material from which the child is
conceived, the woman who gives birth to the child is considered the mother, and in the
case of in vitro fertilisation with a surrogate mother, this woman is the surrogate
mother. The filiation to the mother results from the material and obvious fact of birth,
which makes the proof of maternity direct and unquestionable."

On appeal, the plaintiffs' claim was only partially upheld, in the sense that it
established the plaintiff's paternity of the two children, but upheld the court's decision
regarding the children's maternity. On appeal, the court held, inter alia, that "the use of
another procedure—such as surrogacy—by the parties to the proceedings, although
not expressly regulated by law, cannot be considered an illegal procedure, since, in
civil matters, what is not prohibited is permitted. [...] the legal impossibility for the
minor plaintiffs to have their motherhood recognised in relation to their biological
mother — that is, their true genetic identity — primarily infringes their right to private
life, guaranteed by Article 8 of the European Convention on Human Rights. [...] The
lack of evidence proving that the agreement between the adult parties was justified by
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material or other benefits for the surrogate mother (who is the sister of the biological
mother and who thus made an altruistic sacrifice) and her husband allows the justified
conclusion that, in this respect too, it was in accordance with the rule of law and public
morality”.

Another possible solution for transferring maternity would be to conclude a
surrogacy agreement between the intended parents (the infertile couple) and the
surrogate mother. These are unnamed and atypical legal acts, not regulated by our law
and exceeding the provisions on medically assisted human reproduction with a third-
party donor. The surrogacy contract may contain several clauses covering various
aspects, such as the express renunciation of motherhood and the child; the legal risks
of the contract, the psychological and biological risks of the surrogate mother; the
medical facility that will provide medical services; the obligations of the mother,
termination of the contract; covering the costs related to pregnancy and childbirth; the
confidentiality clause; the mediation clause; the clause on dispute management and
resolution; the applicable law. These contracts present the risk that if one of the parties
fails to fulfil its obligations, the state cannot be called upon to enforce them, and the
courts may declare them null and void. When the surrogate mother carries the
pregnancy to term, as agreed initially, she will hand over the child to the intended
parents after the birth. In this case, maternity will not be transferred as a result of the
agreement between the surrogate mother and the intended parents, but the intended
parents will subsequently have to establish filiation with the child: the intended father
will be able to recognise the child if the surrogate mother is not married at the time of
birth, and the intended mother will be able to adopt the child or, if she is also the
genetic mother, she will be able to bring legal proceedings to establish filiation'”.

The most common form of maternity transfer in these situations remains
adoption. In the vast majority of countries, the law does not recognise the intended
parents, donors of genetic material, as having any family relationship with the child
born to the surrogate mother. The biological father may recognise the child born to the
surrogate mother or may deny paternity established by presumption of paternity
towards the surrogate mother's husband, so that, after the action is admitted, he may
recognise the child. Subsequently, the biological mother may initiate proceedings for
the adoption of the child by her husband. The adoption can only take place if the
surrogate mother gives her consent to the adoption and after all legal procedures have
been completed. Adoption is a solution that has some drawbacks, such as going
through the legal process, the relatively long time frame, combining the qualities of a
biological parent with those of an adoptive parent, and the possibility of the adoption
application being rejected'®.

Recognition of birth certificates issued abroad in cases of surrogacy could be
another way for intended parents to become legal parents in their country of origin.
However, several countries refuse to recognise parentage based on these practices.
Recently, countries such as Italy have begun to prohibit their citizens from traveling to
countries that allow surrogacy and resorting to these procedures. In such situations,
issuing a European certificate of filiation could be a solution'.

"Ungureanu (2019) at 18.
8Jugastru (2016) at 103.
Y Anitei & Dornean (2024) at 699-714.
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Conclusions

Surrogate motherhood is and will remain a sensitive issue from an ethical, moral,
religious, and legal point of view. Debates on surrogate motherhood raise questions to
which the vast majority of legislators have no answers. Firstly, from the perspective of
recognised rights, the dilemma arises, as in the case of adoption, to what extent and
within what limits the child should be recognised as having the right to establish their
genetic identity. Obviously, recognizing this right would conflict with the right to
confidentiality that the donor exercised at the time of donation.

Also, from a medical point of view, there is concern about the extent to which the
pregnant mother can influence the genetics of the child she has given birth to.

Furthermore, when the intended mother is also the genetic mother of the child,
and the surrogate mother is a woman who has agreed to carry the pregnancy just for
financial reasons, we wonder to what extent the mater in iure semper certa est
principle coincides with the best interests of the child to be raised in a family where it
is wanted. In these cases, the surrogate mother does not want to raise the child, but the
law recognises her as the child's mother. Why does the law not allow for a reform in
this area that would recognise the genetic mother's legal status as mother?
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New Coordinates of Human and Child Rights in the
Digital Age. EU and International Stakes and
Perspectives

By Andreea Draghici*

In an interactive and increasingly digitally connected world, a world where
Artificial Intelligence has driven scientific vision and research towards a new
approach to fundamental human rights, we aim to uncover the EU and international
Stakes and perspectives in light of new soft and hard law regulations, advocating for
the extension of offline human rights to online activities and interactions. The
design, development and incorrect use of new technologies, technologies that are
unevenly absorbed globally, pose major risks in undermining the protection of
human rights and freedoms, "shaking” democratic values that have been hard-won
over time. The priority objective remains the efficient integration of digitalisation
and the achievement of enhanced protection in shaping the new coordinates of
human rights, with this research capturing the complexity and effervescence of
regulations on data, algorithms and security. Therefore, it is essential to place
human dignity and other personality vights at the center of all these debates as well
as in the reconfiguration of legislation in light of technological innovations.
Fundamentally, at the center of these new visions of the future and of the legislative
instruments that are or will be adopted, we must place, without any right of appeal,
the child and all his internationally recognised rights. It is an absolute necessity that
beyond new technologies we do not leave behind recognised and won rights,
sometimes with great effort.

Keywords: Digital rights and principles; Declaration on Digital Rights and
Principles; Digital Decade Report; EU and international perspective; Human

dignity

Introduction

We are going throught the so-called digital (r)evolution or the artificial
intelligence revolution. This era asserts its dominance through interdisciplinary and
cutting-edge technological advancements such as humanoid robots, cyberspace, cloud
computing, blockchain, the Internet of Things, quantum communication, Big Data,
ChatGPT, cybersecurity, and the so-called metaverse. These developments are forging
a new, virtual world where human-machine interaction is becoming increasingly
complex and profound. This "augmented reality" has extended our physical space,
which is now complemented by the digital space. Consequently, all social
relationships are taking on a clear hybrid nature, where the physical sphere intertwines
with the digital.

*Associate professor, Faculty of Economic Sciences and Law, National University of Science and
Technology Politehnica Bucharest, Romania.
Email: andidraghici@yahoo.com.
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To ensure a fair and inclusive digital society that upholds democracy (e-
democracy or Internet democracy), it remains essential to keep the digital revolution
human-centered. The European Union adopted the Declaration on Digital Rights and
Principles back in 2022, which protects and promotes the EU's values in the digital
environment. This Declaration is the European Union's latest contribution to the
complex process of constitutionalizing the digital society, becoming a benchmark for
regional and international organisations as well. In this regard, we can mention the
Council of Europe's international Framework Convention on artificial intelligence
(Al), the Organization for Economic Cooperation and Development (OECD)
Declaration on a "Trustworthy, Sustainable, and Inclusive Digital Future" launched in
2022, the United Nations' Global Digital Compact, and also General Comment No. 25
on children's rights in the digital environment. These instruments redefine the digital
future and revolutionise the framework of fundamental human rights and freedoms.

Of course, the primary objective remains the efficient integration of digitalisation
and achieving consolidated protection in shaping the new coordinates of human rights.
This research captures the complexity and effervescence of regulations concerning
data, algorithms, and security.

The field of human rights has not reached a sufficient degree of "crystallisation"
and regulation to move past the threshold of vulnerability. Do we have a complete
picture of the potential risks generated by Al in the sphere of human rights? What
improvements can we make to facilitate the equal, global absorption of emerging
technologies in perfect harmony with the respect for human rights? How will we
achieve this objective? It's essential to place human dignity at the center of all these
debates, as well as in the reconfiguration of legislation in light of technological
innovations.

The Emergence of New Branches of Law. Towards a "Digital Law"'?

Starting from the premise that classic legal norms and institutions cannot be
automatically applied to the digital sphere, researchers' are relying on the gradual
emergence of a new branch of law, namely digital law. This new field does not
overlap with the idea of the digitalisation of law and will develop its own operating
principles and institutions. For example, in the US, as well as in numerous European
Union countries, we already find "Internet law" as a field of study. Universities are
developing multiple programs for the study and applied research of digital topics, such
as "Artificial Intelligence: Ethics and Fundamental Freedoms" at Paris 1 Panthéon-
Sorbonne University, "Law and Digital Activities," a program available starting from
the 2024-2025 academic year at Jean Moulin Lyon 3 University, France, The "Digital
Law and Al: Fundamentals of Digital Law and Emerging Technologies" study
program at Atlantic University Casablanca’.

Moreover, in the field of artificial intelligence, there have already been attempts
to coalesce regulations. In this regard, French research professors from the University
of Paris or Sorbonne have "tested" the drafting of a "law of artificial intelligence," a

"Marcusohn (2023).
2See Voicu (2024).
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standalone legal field. Thus, in the volume "Droit de l'intelligence artificielle™, areas

such as ethics, personal rights, liability and insurance law, autonomous vehicles,
justice, criminal law, intellectual property, personal data, labor law, health law,
military law, administrative decision-making, and cybersecurity, blockchain, civil
drones, and even international law were covered.

The resonances of Al on research are revolutionary*, prompting researchers to
develop new methods or combine existing ones in innovative ways. This aims to
"overturn" the paradigms of legal science and align fully with the revolutionary trend
of digital transformation, which is abundant in quantum computing software and
applications. This is how new research methods are emerging, with researchers
increasingly discussing the concept of jurimetrics®. This term originates from jus, juris
(law) and metrum (measure), and it involves analyzing legal phenomena in relation to
mathematics and statistical data. Essentially, it competes with Al, which is capable of
storing vast amounts of data and instantly generating statistics based on algorithms.

Undoubtedly, the digitalisation of public relations will reshape the entire
"ecosystem" of legal branches and open "new windows" for analysis. This is precisely
why we are seeing increasingly richer and more complex legal systems, with
technology already triggering the process of "re-establishment and revitalisation" of
legislation. It subtly and surely penetrates every branch of law; each being redefined
by the omnipresent technical component in our lives. Furthermore, we are already
discussing the stakes involved in shaping new rights, such as Internet law, online
network law, cybersecurity law, information law, or even digital law, all of which are
"merging" into the need for inter- and transdisciplinary analysis.

In this legal "domain" — one open to reflection and the most innovative practical
applications, where challenges are proportional to the stakes created and asserted —
the question remains: Is society ready to cope with the effervescence and evolution of
emerging technology? This necessitates a "mosaic" approach to reshaping the "legal
architecture" concerning human rights and freedoms.

Evolution of Digital Transformation in the European Union: The Cardinal
Points of the ""Digital Compass"

Recognizing shortcomings in guaranteeing human rights in the online world, two
member states adopted their own digital rights initiatives in mid-2021. Spain
developed a Charter of Digital Rights to serve as a roadmap for public authority action

3Bensamoun & Loiseau (2022).

4Google recently launched a new Al software, Gemini Ultra, designed to surpass the capabilities of
human experts in massive multi-task language understanding (MMLU). Gemini can utilise
information from 57 domains, including disciplines like medicine, law, physics, mathematics, and
ethics. This allows it to test knowledge of the world, analyse, and solve a range of problems,
"penetrating" nuances and reasoning in complex subjects. See Rdzvan Mihalascu, Google lanseaza
Gemini, un nou model de inteligenta artificialda pentru chatbotul Bard. Cum vrea sa capitalizeze
functiile avansate, December 6, 2023 - https://www.euronews.ro/articole/google-lanseaza-gemini-
un-nou-model-de-inteligenta-ar tificiala-pentru-chatbotul-b.

SPredescu in Dutu (2024).
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and a guide for future legislative projects. Similarly, Portugal adopted the Portuguese
Charter of Human Rights in the Digital Age.

Moreover, the European Union is a pioneer in shaping the legislative foundations
of digitalisation. On March 9, 2021, the Commission presented its vision for Europe's
digital transformation as a mission to be achieved by 2030 in the communication
titled: Digital Compass 2030: the European way for the Digital Decade®.
Subsequently, in January 2022, the Commission developed the Declaration on Digital
Rights and Principles. An agreement on this declaration was reached between the
Commission, the EU Parliament, and the Council in November 2022, following a
"Special Eurobarometer" survey and an open public consultation. This process
revealed that 8 out of 10 EU citizens found it useful for the EU to define and promote
a common European vision for digital rights and principles. The Declaration adds to
the previous package of digital initiatives by member states, such as the Tallinn
Declaration on e-Government’, the Berlin Declaration on Digital Society and Value-
based Digital Government  and the Lisbon Declaration on Digital Democracy with a
Purposé’.

When the Declaration was being drafted, the following areas were highlighted as
priority actions at the EU level: protecting users from cyberattacks (30%), protection
against disinformation and illegal content (26%), and support for digital skills training
programs (17%). In other words, deficiencies in these areas can be linked to the
incomplete guarantee of certain human rights, particularly the right to privacy, as well
as attacks on a person's honor or reputation, freedom of expression, or the right to
education.

Of course, the Declaration and the rights it encompasses are rooted in treaties and
the Charter of Fundamental Rights. It also complements the European Pillar of Social
Rights, building upon existing digital policies such as personal data protection, e-
privacy, workers' rights, and the jurisprudence of the Court of Justice. Moreover,
according to the President of the Commission, Ursula von der Leyen:

The signing of the European Declaration on Digital Rights and Principles reflects our
common goal of a digital transformation that puts people first. The rights outlined in our
Declaration are guaranteed for everyone in the EU, online, just as they exist offline. And
the digital principles enshrined in the Declaration will guide us in our work on all new
initiatives.'”

Busola Digitald 2030: calea europeand pentru Deceniul Digital, (2030 Digital Compass: the European
Way for the Digital Decade), March 9, 2021.

"Digital Rights and Principles: Presidents of the Commission, the European Parliament and the
Council sign European Declaration (December 15, 2022).

8The Berlin Declaration builds on the Tallinn principles, which placed the user at the center of
policies, and emphasises the pioneering role of public administrations, as they are the ones who can
lead the digital transformation of society. Romania signed the Berlin Declaration for digital society,
https://www.euractiv.ro/economic/romania-a-semnat-declaratia-de-la-berlin-pentru-societate-digita
la-22177.

%See Preamble of the European Declaration on Digital Rights and Principles for the Digital Decade.
Digital Rights and Principles: Presidents of the Commission, the European Parliament and the
Council sign European Declaration, 15 dec. 2022.
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Stricto sensu, The Declaration on Digital Rights and Principles aims to outline
European values across six essential areas: promoting a human-centered digital
transformation; supporting solidarity and inclusion through connectivity; fostering
digital education, training, and skills; ensuring fair working conditions and access to
digital public services; reaffirming the importance of freedom of choice and a fair
digital environment while encouraging participation in the digital public space; and
finally, increasing safety, security, and empowerment in the digital environment,
especially for young people, alongside the promotion of sustainability.

This conglomeration of European rights and principles thus encompasses
accessible, high-speed digital connectivity everywhere and for everyone, digital
qualification, access to online public services, a safe digital environment for children,
the ability to disconnect after working hours'!, transparent information regarding the
environmental impact of digital products, and, most importantly, control over how
personal data is used and with whom it's shared.

It's important to note that while the Declaration has declarative nature, its political
importance shouldn't be underestimated. It was signed at the highest level of the
European Union, and its implementation represents a shared commitment and
responsibility of its member states. Furthermore, the Digital Decade Policy
Programme stipulates that member states and the Commission must consider the
digital rights and principles outlined in the Declaration as the EU enters its first
cooperation cycle to achieve the desired level of digitalisation by 2030. The
Commission has also committed to reporting periodically to the Parliament and the
Council on the progress made in promoting and implementing the Declaration.

An important stage in the progress of digital sphere legislation is also marked by
the Framework Convention on Artificial Intelligence, Human Rights, Democracy, and
the Rule of Law. Its draft was finalised on March 14, 2024, by the Committee on
Artificial Intelligence (CAI) of the Council of Europe. This Convention paves the way
for establishing a general legal framework!? by outlining the foundations of
international artificial intelligence law'?, aligning with the vision of a global approach
to Al issues.

Naturally, the efforts towards digitalisation and regulation are reflected in the
"avalanche" of instruments and legislative acts drafted and approved in recent years at
the Union level in specific sectors of digital transformation, a transformation around
which EU legislation is being reconfigured. Here, we refer primarily to Regulation
(EU) 2016/679 on the protection of natural persons with regard to the processing of
personal data and on the free movement of such data (GDPR)!*,

Furthermore, let us not forget the Digital Services Act (DSA) and the Digital
Markets Act (DMA), which highlight the right to freedom of choice and provide

"'Gologan (2024).

2According to Marijei Pejéinovi¢, Secretary General of the Council of Europe: ,, The Framework
Convention on Artificial Intelligence is a global treaty, the first of its kind, that will ensure artificial
intelligence respects human rights. It is a response to the need for an international legal standard
supported by states from different continents who share the same values to harness the benefits of
artificial intelligence while reducing the risks. With this new treaty, we aim to ensure a responsible
use of artificial intelligence that respects human rights, the rule of law, and democracy .

3Dutu (2024).

Vhttps://eur-lex.europa.ew/legal-content/RO/TXT/PDF/?uri=CELEX:32016R0679.
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innovative legislative rules to address the societal and economic impact of online
services in the EU, ensuring the protection of fundamental rights and encouraging
opportunities for businesses. The two essential objectives of these hard-law legal
instruments are, on the one hand, to create a safer digital space where the fundamental
rights of all users of digital services are protected, and on the other hand, to establish
fair competitive conditions to stimulate innovation, growth, and competitiveness in the
European internal market and beyond. At the same time, the DSA creates new
comprehensive obligations for providers of online and intermediary services to reduce
harm and counter risks, ensuring robust protection for online users' rights.

Cooperation and Monitoring in the Digital Decade

The Digital Decade vision establishes an annual cooperation cycle aimed at
achieving common objectives. This mechanism involves both the Commission and
member states and entails: a monitoring system based on the Digital Economy and
Society Index (DESI), which allows for measuring progress towards each of the 2030
targets; an annual report where the Commission assesses progress and formulates
recommendations for actions to be taken; a biannual adjustment of national strategic
roadmaps for the digital decade, in which member states describe measures adopted or
planned to reach the 2030 objectives; and a mechanism to support the implementation
of multinational projects (European Digital Infrastructure Consortium)!>.

The first annual report on the progress of the Digital Decade was adopted in
September 2023,/ complementing the State of the Digital Decade report. It outlines
the progress towards the Digital Decade objectives, the degree of implementation of
digital rights, and the targets to be pursued for the successful management of the
digital transition.

Thus, the Digital Decade Report 2023 on the implementation of the Digital
Decade objectives and the Digital Rights and Principles'’, noted that it's too early to
draw firm conclusions about the progress in promoting and implementing the
European Declaration on Digital Rights and Principles, signed in December 2022.
Furthermore, the Eurobarometer survey conducted in early 2023 shows that only half
(50%) of Europeans believe that digital rights are well protected in Europe, while four
out of ten Europeans (41%) are unaware that rights applying offline should also be
respected online. Awareness 1s very low in Bulgaria (34%), Romania (39%), and Italy
(40%). It was also found that there are notable differences between member states, as
well as a variety of initiatives and a lack of specific and uniform mechanisms, which
can lead to fragmentation in ensuring human rights online. In this regard, 86% of the
European population considers cooperation between member states extremely

SBurope's Digital Decade: digital targets for 2030.

1S COMMISSION STAFF WORKING DOCUMENT (SWD) - Report - Implementation of the
Digital Decade objectives and the Digital Rights and Principles - Digital Decade report 2023,
Brussels, 27.9.2023, SWD (2023) 570 final - https://digital-
strategy.ec.europa.eu/en/library/implementation-di  gital-decade-objectives-and-digital-rights-and-
principles-digital-decade-report.

17Report on  the state of  the Digital Decade 2023-https:/digital-
strategy.ec.europa.eu/en/library/2023-report-state-digital-decade.
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important to ensure that digital technologies respect fundamental rights and European
values.

According to the 2023 Eurobarometer survey, nearly one-third (32%) of
Europeans find digital public services difficult to access, while 54% consider them
easy, particularly in Luxembourg, Malta, Ireland, and Finland (over 70%). The
Declaration states that the EU and its member states are committed to ensuring EU
citizens have the ability to use an accessible, voluntary, secure, and trustworthy digital
identity that allows access to a wide range of online services.

International Stakes and Perspectives in Digital Transformation

Digitalisation also holds an essential place at the UN level, with the High-level
Panel on Digital Cooperation being established in 2018 at the initiative of the UN
Secretary-General. In this regard, in June 2019, it published the report "The Age of
Digital Interdependence," which includes a series of recommendations for improving
digital cooperation'®,

Keeping within the framework of digital reform, the United Nations General
Assembly unanimously adopted, on March 21, 2024, the first global Resolution on
Artificial Intelligence’®, focused on protecting human rights, personal data, and
monitoring artificial intelligence to detect inherent risks.”’ Moreover, as stated on 14
February 2024, by Volker Tiirk, the United Nations High Commissioner for Human
Rights —

the human rights framework provides the foundation we urgently need to innovate and
harness the potential of Al...It can also help prevent and mitigate a multitude of risks and
prevent generative Al from becoming a vector for widespread human rights violations,
abuses, discrimination, and exclusion. If ethical considerations are important in this
debate, we need human rights and their universal and binding framework to take an
additional step towards concrete solutions and to avoid, in the worst case, criminal
liability for human rights violations. OHCHR is working directly with some of the top
companies producing generative Al, and our goal is to help them respect human rights as
they develop their tools*'.

Additionally, at the United Nations Educational, Scientific and Cultural
Organisation (UNESCO), a specialised UN agency, the outlined stakes are the
preservation of freedom of expression and access to information on digital

8For development, see Marcusohn (2023).

YONU adopti prima rezolutie globald privind inteligenta artificiald (UN Adopts First Global
Resolution on Artificial Intelligence), March 22, 2024.

20Thomas-Greenfield, L. United States Ambassador to the UN, stated: "Today, all 193 members of
the UN General Assembly spoke with one voice, and together, chose to govern Al instead of letting it
govern us" - https://www juridice.ro/730520/onu-adopta-prima-rezolutie-globala-privind-inteligenta -
artificiala.html.
2thttps://www.ohchr.org/fi/statements-and-speeches/2024/02/human-rights-must-be-core-generative
-ai-technologies-says-turk.
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platforms??. Tawfik Jelassi, Assistant Director-General for Communication and
Information at the United Nations Educational, Scientific and Cultural Organisation
(UNESCO), highlighted that the main aspects of media, information, and digital
literacy education stem from understanding the different functions of media platforms
and digital technologies to correctly assess the credibility and quality of information
sources. Furthermore, Irene Khan, Special Rapporteur on the promotion and
protection of the right to freedom of opinion and expression, stated that

if, in the world of platforms, individuals are mere users, in the real world, they are rights
holders, and digital literacy empowers rights holders, strengthens their resilience to
information manipulation, and, when combined with adequate internet access, allows
people to assert their right to freedom of expression’.

Such stakes and benchmarks were also developed by the Deputy High
Commissioner for Human Rights, Nada Al-Nashif, in the context of opening the
discussion panel held by the Human Rights Council on "7The Importance of Acquiring
Knowledge in the Fields of Digital Technology, Media, and Information." On this
occasion, the right to freedom of opinion and the right to expression were promoted.>*

Consequently, digital literacy will need to become a mandatory element of all
school curricula and adult learning programs. Digital, media, and information
education is a collective responsibility that involves states in particular, but also digital
service providers and society in general, as also indicated by the UN Guiding
Principles on Business and Human Rights.

Additionally, from an international perspective, we also consider the
"Recommendation on the Ethics of Artificial Intelligence", adopted in November
2021 by the 193 UNESCO member states. This became the first global agreement on
Al ethics, a foundational "set" of common, universal standards stemming from the
phenomenon of globalisation. The core of the Recommendation lies in the idea that Al
must be human-centered and serve the interest of humanity.

The Organisation for Economic Co-operation and Development (OECD) also
announced the update of its Al principles during its May 2024 meeting at the OECD
headquarters in Paris. This update addresses the challenges associated with Al
regarding privacy, intellectual property rights, security, and information integrity. The
revised principles prioritise respect for human rights in light of recent technological
advancements, such as the emergence of generative Al, and are intended to serve as a

22UNESCO, Les Principes pour la gouvernance des plateformes numériques. https://www.unesco.
org/fr/internet-trust/guidelines.

BLe Conseil des droits de I’lhomme débat de I'importance de ’acquisition de connaissances dans les
domaines du numérique, des médias et de I’information, 03 juillet 2023 - https://www.ohchr.org/
fr/news/2023/07/human-rights-council-hears-digital-media-and-information-literacy-programmes-
should-be.

24Le Conseil des droits de ’homme débat de I’importance de 1’acquisition de connaissances dans les
domaines du numérique, des médias et de I’information, 03 juillet 2023 - https://www.ohchr.org/
fr/news/2023/07/human-rights-council-hears-digital-media-and-information-literacy-programmes-
should-be.

BUNESCO, Recommendation on the Ethics of Artificial Intelligence, adopted on 23.11.2021,
available at https://www.cnr-unesco.ro/uploads/media/f1077recomandari-unesco-ai-site.pdf;
https://www.cnr-unesco.ro/ro/activitate/recomandarea-unesco-privind-etica-inteligentei-artificiale.
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model for global interoperability in Al policy. The key revision changes are security
issues, combating disinformation and protecting information integrity in the context of
generative Al, responsible business conduct throughout the Al system's lifecycle,
environmental sustainability—a concern that has significantly increased in importance

over the last five years?S.

Conclusions

The development of digital rights appears to be a fascinating "journey" that
reflects our world's rapid transformation in the digital age. The evolving regulatory
landscape relies on continuous adaptation, imbued with awareness and an
understanding of digital changes and digital sovereignty. This sovereignty refers to our
ability to act independently in the digital world. Digital sovereignty remains a
fundamental objective for the EU, with the same vision found at an international level,
especially given the EU's proven capacity to influence global dynamics. In any case, it
is estimated?’ that the completion of the Digital Decade could bring an additional €2.8
trillion in GDP for the EU by 2030.

Romania, along with all other EU member states, has also declared its high-level
commitment to the digital transformation of the state through the "National Action
Plan for the Digital Decade for Romania 2030"2. This strategic document outlines
the essential coordinates of the Romanian digital ecosystem, aligning national
trajectories with European values and targets. The four main lines of action are digital
public services, digital skills, digital infrastructure, and the digital transformation of
businesses, all of which underscore Romania's firm commitment to creating an
inclusive, innovative, and competitive digital society.

It becomes extremely important for any country to embrace the "digital decade"
to ensure the success of this transformation. Consequently, the EU Declaration on
Digital Rights and Principles acts as a "beacon" on the path toward promoting rights
and advancing measures that transpose fundamental rights into the digital sphere.
These principles must also be adapted to legal regulations concerning children's rights, given
the particularities and specific nature of children in relation to adults*. We're talking about
traditional rights that can activate the development of new rights found only in the
virtual world. The Declaration offers novel elements for analyzing and reflecting on
the interpretation of the existing corollary of rights and freedoms, which are made
vulnerable by the progression of technology and artificial intelligence.

26Marie-Claude Benoit, L’OCDE annonce une mise a jour de ses Principes sur I’IA, 06 mai 2024 -
https://www.actuia.com/actualite/locde-annonce-une-mise-a-jour-de-ses-principes-sur-lia/.
2TUnlocking Europe’s digital potential, 2022 - https://awsdigitaldecade.publicfirst.co.uk/.
28Romanian Digitalisation Authority - National Action Plan for the Digital Decade for Romania -
https://www.mcid.gov.ro/wp-content/uploads/2024/05/Plan-national-de-actiune-roadm-ap-pentru-
publicare corectat.pdf.

»See in this regard Draghici (2013) at 23.
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The Dynamics of a Procedural Norm from the
Romanian Regulation intended to Ensure the
Primacy of European Law

By Andreea Elena Tabacu™

The Romanian Civil Procedure Code regulated the review as an extraordinary
appeal, which can be submitted, as a rule, against a substantive solution, which

must be reformed because it did not consider certain circumstances unknown at the
time of the judgment, decisive for the opposite solution or, because new elements

have appeared that reveal the incorrectness of the contested court decision. Among
the review cases, the code did not also cover the hypothesis of the Court’s violation

of European law, such a case being foreseen on Romania's entry into the European

Union in the administrative litigation law, which underwent a series of
transformations over time, including the repeal, to currently represent a valuable
basis for ensuring the correct application of the European norm. This study aims to
identify the shortcomings of the national regulation, first of all, given that the legal
regime of this revision, for the violation of European law, is somewhat uncertain,

despite some clarifications brought by the Supreme Court in a binding decision, and
is characterised by a short term, which may limit the adequate verification of the
correct application of the supranational rule in the procedure in which the decision
whose review is requested was pronounced. Research into the jurisprudence in this
matter demonstrates that the courts analyse the case on its merits, strictly by
reference to the interpretive jurisprudence existing at the time of the supranational
Court, any subsequent solution not being able to be used for revising the judgment
pronounced in violation of European law. Also, given the lack of regulation of this
review case in common law or matters other than the above, it becomes obvious the
impossibility of reforming a judgment pronounced in these cases in violation of
European norms; the state is required to recognise other procedures for those
interested in restoring the violated balance in legal relations that pertain to
European law.

Keywords: Civil procedure, application of European law, review of court decision,
legal regime, jurisprudence, limitations, solutions

Introduction

The legal certainty, in direct correlation with the maintenance of the effects of a

final court decision, sometimes suffers certain limitations because balancing this
principle with the need for the court decision to express the truth and to remove some
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mistakes determined by circumstances characterised by specific gravity, which
influenced the solution, the second aspect prevails.

In procedural law, the legislator envisioned a system of appeals that would either
allow for the reformation of the decision before the higher court judges or the abolition
and retrial of the decision by the same Court.!

If, in the first case, the rule concerns the possibility of the Court of judicial control
to reanalyse the case under all aspects (the appeal), in the other, it is necessary to
include it in specific reasons provided by law?, which refer to situations in which
particular circumstances could not be taken into account, in which the participants in
the procedure were or in which the respective reason was carried out.

Among the extraordinary appeals, the Romanian Code of Civil Procedure also
regulates appeal review (review), a helpful tool to remove mistakes generally found in
substantive decisions, which were based on circumstances that were not discovered,
characterised by specific gravity, and which justify the withdrawal of the decision.

Traditionally, in Romanian law inspired by French civil procedure,’ the reasons
for review have concerned cases where, after the decision was delivered, it was found
that a participant in the procedure committed a crime related to the cause, that the
solution was based on a false document, or that the decision on which the one whose
review was requested was based was abolished, or that essential documents were
discovered that could not be presented either because there are conflicting decisions or
a jurisdictional force internally found an irregularity to the said procedure or the law
text applied within it.*

Due to the political situation before 1989, the Romanian legislator was not
concerned with regulating as a reason for reviewing a problem related to a
supranational court finding a particular violation or irregularity regarding the applied
regulation. Later, although Romania became a party to the European Convention on
Human Rights as early as 1994°, the legislator introduced the review case regarding
the existence of a decision of the Strasbourg Court only in 2003.5

Regarding the application of supranational law of the European Union, considering
Romania's entry into the European Union on January 1, 2007, the legislator preferred to
limit the possibility of review only to the matter of administrative litigation, thus
introducing it in Art. 21 of Law no. 554/2004, by Law no. 262/2007, without
providing for this case in the Civil Procedure Code.

It therefore follows that, currently, in the Romanian regulation, the Code of Civil
Procedure recognises the review for expressly provided scenarios, including situations
in which either the Constitutional Court of Romania or the Court of Strasbourg have
issued decisions concerning the reason for the decision whose review is requested, and
the administrative litigation law enshrines a separate case of review, for the hypothesis
of a violation of the European norms by the administrative litigation court, which
issued the contested decision.

!Ciobanu, Briciu & Dinu (2023) at 594; Tabarca (2023) at 4-5; Les & Jugastru (2020) at 11; Boroi
& Stancu (2020) at 715; Deleanu (2013) at143.

2Ciobanu & Nicolae (2013) at 1034.

3Guinchard, Ferrand & Chainais (2009) at 561.

4Art. 509 of the Civil Procedure Code.

SLaw n0.30/1994.

The para 9 of art. 322 of the previous Civil Procedure Code was introduced by OUG no. 58/2003.
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In other words, the Romanian legislator regulated the review for the violation of
European rules only when an administrative litigation court pronounces the respective
decision,’ not when a civil court renders a judgment.®

The present study aims to outline the legal framework governing this appeal in
administrative litigation, as currently provided in the law, which is likely to limit the
possibility of invoking a violation of European law.

First, we present the evolution of the review in administrative litigation. Then, we
examine how it is understood and applied in jurisprudence, including the main aspects
related to the European norm invoked in the review, as well as the review time
provided by law.

We find the non-coverage of the fields of European law when they are discussed
before a court other than the administrative litigation, the shortcomings of the legal
regime which requested the intervention of the High Court of Cassation and Justice,
the conditions needed to raise the European norm before the Romanian national Court
and the deficiencies of the legal term to file the review to accomplish the principles of
equivalence and effectiveness imposed by European law.

Review in Administrative Litigation. Evolution

As it was shown, the appeal review was imagined only in the matter of
administrative litigation, given the fact that in this field, the problem of applying the
rules of European law is mainly raised, procedural matters usually remaining at the
discretion of the member states and from the perspective of substantive private law the
intervention of the European legislator being limited.

The accession to the European Union marked the adaptation of administrative
litigation law in Romania, where, by Law No. 262/2007,” a special case of review of
court decision was established.

The legislator sought to provide a special hypothesis about the review cases
provided for by the Code of Civil Procedure, thus expressly showing that the
pronouncement of judgments that remain final and irrevocable in violation of the
principle of priority of Community law is added to those provided for by the Code of
Civil Procedure, this situation being different from the French legislation'®.

Moreover, it was clear that such a case was not covered by the general rule,
which affected the review only for the hypothesis of the Strasbourg Court issuing a
decision within the scope of the European Convention on Human Rights against a
solution issued by national courts.

It was therefore provided that for the indicated reason, the request for a well-
reasoned review is introduced within 15 days from the date the decision was served,
which is made, at the well-reasoned request of the interested party, within 15 days of
the pronouncement. The mandatory speed of the procedure was also mentioned, as the

"Tabacu (2022).

8Marin (2020) at 494.

°Published in M. O. no. 510 of 30 July 2007.
'Rouault (2010) at 247-248.
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request had to be resolved urgently and, above all, within a maximum period of 60
days from registration.

The technique or the legislative procedure requires the bodies involved in the
lawmaking activity to address the legislative simplification and efficiency of the
legislation'' but this was not respected here.

The ambiguity of the text'?, which provided the service of the decision according
to the party's request and within a shorter time limit than usual for drafting and serving
the decision to the participants in the procedure, led to its censure before the
Constitutional Court, which, by decision No. 1609/9.12.2010'3 found that the unclear
norm will likely violate free access to justice.

According to Romanian law, if a text is declared unconstitutional, the legislator
has 45 days to amend it in accordance with the fundamental law. After this period, in
the absence of his intervention, the text remains inapplicable'®, which is what
happened here. In this context, the courts found themselves in an impasse as the
review was established as a means of appeal for the hypothesis of the violation of
European norms. Still, there was a complete lack of a procedure to formulate the
request and conduct the trial.

The assumptions of common law, which allowed for review when the
supranational Court in Strasbourg or the Constitutional Court pronounced judgments
related to a particular case after the finality of the respective judgment, could not be
applied by analogy, as they concerned the very case in question. On the one hand, in
the case of the Strasbourg Court, notification was made mandatory only after domestic
appeals were exhausted. The Court reacted after several years with a decision on
whether to retain or not the violation of the Convention. On the other hand, in the case
of the Constitutional Court, the exception of unconstitutionality was invoked, even in
that case. Still, the Court that sent the file to the Court did not wait for its solution, as it
was not obliged to do so. Or, concerning European law, the violation could occur by
disregarding a rule or a ruling given by the Luxembourg court, even before a final
decision settled the case, or because of the Court's subsequent ruling on the issue of
European law brought before the Court. In other words, one could not easily apply, by
analogy, any of the procedural rules that regulated these situations.

From here on, the courts solved, especially in the matter of the pollution tax,
which was in vogue, requests for review made after various time intervals after the
Luxembourg Court had issued an interpretation decision, ending up creating a
praetorian legal regime of the appeal of the review, which was not desirable, at least
from the perspective of the lack of uniformity'>.

1See Duminica (2024) at 382-383.

2Tabacu & Singh (2019).

3Published in M. O. no. 70 of 27 January 2011.

“Art. 147 para 1 from Romanian Constitution.

15(1) Pitesti Court of appeal, decision no. 857/2012 — it was considered that the delay runs from the
date of publication in the OJEU of the interpretative decision of the TFEU, considering that only from
this moment the party has, objectively, the opportunity to know the reasons why the decision given in
the case concerning it violates the principle of priority of European law.

(2) Pitesti Court of appeal, decision no. 736/2012 — ,,In the absence of the legislator's intervention
to regulate the review term for the case shown and to respect the principle of security of legal
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After a fascinating journey through the courts, the legislator considered it
necessary to address the problem, opting to repeal'® the rule that regulated the special
case of review in administrative litigation, which temporarily extinguished the
discussions regarding the procedure applicable to the review. Still, for all the
procedures started before this repeal, the discussion remained open.

The following year, however, the abrogation law was declared unconstitutional'’
so that the abrogated norm continued to produce imperfect effects, accompanied by
the same set of problems from the perspective of litigants and courts. The declaration
of the unconstitutionality of the abrogation rule re-implemented a text that had already
been declared unconstitutional from the perspective of the procedural rules by which
the review was formulated and resolved, which reopened the issue of the courts,
which had regulated an extraordinary way of appeal in the matter of administrative
litigation, but which was devoid of procedural rules, since the rule with the entire
procedural legal regime was declared unconstitutional, therefore becoming inapplicable.

Although the Constitutional Court wanted to save the situation in the sense of
proving to Europe that Romania was interested in complying with European law,
including by regulating a procedural means that would allow the reformation of a final
and irrevocable judgment pronounced by a court, in violation of European Union law,
it did not take into account the consequences that its decision produced in legal life, so
the courts continued to resolve requests for review without benefiting from a precise
regulation, where and the variety of solutions'®.

relationships, the Court considers that the common law review term is applicable in the case,
which is, according to the introductory part of art. 322 C. pr. civ., for a month."

(3) Pitesti Court of appeal, decision no. 476/2012, decision nr. 2694/2011.

1Law no. 299/2011 for repeal of art.21 para 2 from Law no. 554/2004.

1"Decision n0.1039/2012 Constitutional Court.

18(1) Doji Court, Decision no. 140/2014 — “In the absence of the legislator's intervention to regulate
the review term for the case shown and to respect the principle of legal certainty, the court considers
that the most favourable review delay is applicable in the case and for the most similar reason for
review regulated by the Code of Civil Procedure, so that it will be considered that the review on the
grounds provided by art. 21 of Law no. 554/2004 can be exercised within the 3 months provided by
art. 324 para. 3 Civil Code, which begins to run from the date of publication in the Official Bulletin
of the European Union of the interpretative decision of the T.F.E.U.;

(2) Maramures Court, Decision no. 7191/2012 — “the Court considers that by art. 28 of Law no.
554/2004 in conjunction with art. 322 of the Civil Procedure Code, the one-month term provided for
by this last text of the law applies, starting from the date of publication in the Official Journal of the
European Union of the judgment pronounced by the Court of Justice of the European Union in C-
402/09, which determined that GEO no. 50/2008 is contrary to Community law”.

(3) Alba Court, Decision no. 4913/2012 — “in this case, the review term provided for by art. 324
para. 3 of the Civil Procedure Code and is calculated from the date of publication of the CJEU
decision in the Official Journal of the European Union. The judgment pronounced, invoked by the
reviewer, was published in the Official Journal of the European Union on 28.05.2011, so that the
request for review could be submitted no later than 28.08.2011.

(4) Prahova Court, Decision no. 410/2012 — “the court finds that the revision period is undoubtedly
one month, according to the common law provision of the civil procedure code, the only uncertainty
regarding the moment from which this period runs (from the date of communication of the final
decision, from the date of the pronouncement of the decision of the community law court or
from the date when the party became objectively aware of the existence of this decision).
Regardless of the moment we refer to in calculating the one-month deadline, the court finds that the
reviewer was no longer within the deadline.”
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The situation worsened after the entry into force of the new Civil Procedure Code
on 15.02.2013" since it fundamentally changed the philosophy of the previous
procedural legislator in that it provided for the possibility of attacking a court decision
with all the appeals provided by the law in the form in force at the time of the initiation
of the procedure or the start of the trial. As such, any subsequent amendment, repeal,
or change in the appeals regime existing at the time of initiating the procedure has no
relevance to that process. In the given situation, the perpetuation of the uncertainty
presented by the lack of precise regulation of the revision case and its procedural legal
regime, in conjunction with the new rule enshrined in Art. 24 and Art. 27 Civil
Procedure Code, determines the possibility of formulating review requests in uncertain
conditions for all procedures started after the entry into force of the new code, until the
effective intervention of the legislator, which appeared only in 2018.

Problems solved

One important problem was related to the inadmissibility of revision if it did not
concern a decision that solved the merits. The decision of the Constitutional Court No.
1039/2012 concerned the possibility of formulating a request for review against a
court decision that does not address the merits, although it is classically directed
against the substantive rulings. The courts, based on constant doctrinal disassociations’,
were used to find that a decision rejecting the appeal does not evoke the substance;
therefore, the review directed against it is inadmissible. The Constitutional Court's
decision in the matter of the special review in administrative litigation was welcomed.
The Court's arguments were related to the same desire to ensure that the litigant had a
necessary and valuable procedural legal instrument to protect his rights arising from
the European norm.?!

Another aspect that created problems for the courts in the absence of a review
regulation for the violation of European law was represented by the possibility of
formulating or not the request for review depending on how in the judicial procedure
in which the judgment challenged with this extraordinary appeal was pronounced, the

(5) Buzau Court, Decision no. 4000/2011 — “Art. 21 para. 2 of the Law introduces a new reason for
review specific to administrative litigation, namely the pronouncement of decisions that remain final
and irrevocable in violation of the priority of community law. Due to the declaration of
unconstitutionality by Decision C.C.R. no. 1609/09.12.2010, the second sentence of Art. 21 paragraph
2 no longer finds its application, so the formulation of the request is no longer limited in time.”

(6) Arad Court, Decision no. 2460/2011 — “the Romanian legislator did not establish the rules
applicable to the trial of a review request in the matter of administrative litigation based on the
special provisions of art. 21 para. 2 of Law no. 554/2004 of the administrative dispute, which
constitutes a new reason for revision, together with the provisions of art. 322 Civil Procedure Code.
Thus, the question arises whether the CJEU Judgment pronounced on 04.07.2011 produces legal
effects on the judicial decisions pronounced by the national courts before this date. The Romanian
legislator did not regulate this possibility.”

YLaw no.134/2010.

2See Ciobanu & Nicolae (2013) commentary by Briciu,(at p. 1165); Boroi & Stancu (2020) at 872.

21Tt was shown that "national legislation must provide the litigant with an effective tool to
protect his rights arising from European Union law, without imposing conditions of a decisive
nature, which obstruct the achievement of this desired” — dec.n0.1039/2012.
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violation of a particular text of the supranational norm had been invoked and
discussed. In other words, the courts have asked themselves whether the review can
also be requested based on some judgments of the supranational Court that were
delivered after the judgment whose review is requested®? and if it was necessary for
the admissibility of the review to have discussed the application and interpretation of
the European norm in the original litigation, or could this aspect be a completely new
one?

Faced with the difficulty of the solution, a preliminary procedure was requested
before the Supreme Court (HCCJ) to clarify a question of law, which resulted in a
binding decision for all courts, published in the Official Gazette. The High Court of
Cassation and Justice retained by decision no. 45/2016? that in the interpretation of
Article 21 paragraph (2) sentence I of the Administrative Litigation Law no. 554/
2004, the request for review is admissible based on decisions of the Court of Justice of
the European Union, regardless of the time of their pronouncement and the
circumstance of invoking or not in the fundamental dispute the provisions of pre-
existing European law, violated by the decision whose review is requested.

It was first noted that the revision, as an extraordinary way of appeal, must be
filed only for the reasons provided by law, which are of strict interpretation and
application, and such limitations are of public order.?* Then, it was held that the
review in administrative litigation law could not determine the invocation of new facts
"which constitute reasons for the illegality of the administrative act that was not
invoked before the court that pronounced the judgment subject to revision."*’
However, a difference was observed between the reason or cause of illegality and its
development or argumentation, showing that the party doesn't need to have invoked
the violation of any specific text of European law during the settlement of the process
if he invoked the subjective right protected by European law. In other words, the
essence of the dispute was not the legal basis or the assertion of the incompatibility of
the domestic norm with an article of the supranational one but the invocation of the
violation of a subjective right on the grounds of incompatibility with European law, or
even on non-compliance with the principles of European law.

By the same decision, the Supreme Court also interpreted the provisions related
to the procedure and the review period, noting that the period in which the request can
be drafted is one month and runs from the date the final decision, subject to review,
was served.

22(1) Neamt Court, Decision no. 2222/CF — “The condition of admissibility regarding the incidence
of some provisions of Community law which the court did not take into account when
pronouncing the judgment is fulfilled in the case, since on the date when the court's decision
was pronounced, the request for the interpretation of the Treaty had not yet been solved.”

(2) Bacau Court, Decision no. 236/2014 — “in this case, the reviewer's invocation of community law
had to be made within the framework of art. 21 of Law no. 554/2004, which provides for a separate
case, applicable in the matter of administrative litigation and which had to be analysed and
reported to the provisions by which it is established and, in addition, to the provisions of the
civil procedure code.”

ZPublished in MO, no. 386 of 23 May 2017.

24Para 77 from the decision.

2Para 80 from the decision.
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Two aspects were targeted: on the one hand, the term and, on the other, the
moment from which it runs. The Supreme Court distinguished between the review
hypothesis based on a decision of the Strasbourg Court and the one based on the
violation of a European norm, finding that the decisions of the ECtHR are likely to
lead only to the review of final court decisions rendered in the respective cases. In
contrast, the decisions of the CJEU can lead to the review of an indefinite number of
decisions rendered in the matter of administrative and fiscal litigation so that the
application by analogy of the time limit of 3 months, which would start to run from
the date of publication of the CJEU judgment in the Official Journal of the European
Union, would seriously undermine the safety of the civil relationships and the legal
certainty (in an undetermined number of cases by allowing the reopening of cases
without any limitation in time concerning the date on which the judgment subject to
review became final).

As such, inspired by the arguments of the Constitutional Court' decision from
2010 and the reasoning set out above, the Supreme Court found that the term runs
from the date the decision whose revision is requested was served, without relation to
the moment of the appearance of a subsequent CJEU decision.?®

More than a year after the publication of the decision in the Official Gazette, in
2018, when the legislator substantially intervened in the administrative litigation law
through Law no. 212/2018%’, the unique appeal of review for violation of European
law was also clearly regulated, this time taking into account considerations from much
earlier decisions of the Constitutional Court?® in which a legal regime of this appeal
was anticipated that would not affect the citizen's access to justice and the resolution
given by the Supreme Court in decision no. 45/2016. It was stipulated on this occasion
that the request for review is introduced within one month from the date of service of
the final decision. It must be urgently addressed, thereby removing any doubt
regarding the procedural regime.

Legal Regime

First, it is essential to remember that this extraordinary appeal is regulated
exclusively in administrative litigation 2 which is limited to disputes that meet the
specific features imposed by Law no. 554/2004, an aspect criticised in the specialised
literature.*® In all other matters or judgments pronounced by national courts, Article 21
of the administrative litigation law is not applicable, as it has not been identified as a
review hypothesis for the violation of European law in these situations. But facing the
constant jurisprudence of the Luxembourg Court®!, the domestic legislator is required

ZVrabie (2018).

MO no. 658 if 30 July 2018.

Z8Decision no. 1609/2010 and decision no. 1039/2012, in the latter showing that "it is
opportune to recall the arguments" contained in the previous decision "relating to certain
shortcomings in the drafting of these legal norms" thus emphasizing that the legislator must be
careful when a new regulation is to be issued in which he will analyse the legal regime of the
review.

PTabacu (2020) at 527-535.

3%Fabian & Veress (2012).

31 Judgment Kobler, para 34, Judgment Traghetti del Mediterraneo, para 31, Judgment Tarsia, para 40.
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to identify alternative solutions, i.e., to provide procedures within which the interested
person can invoke non-compliance with the European norm, outlining the field of
those that concern the state's liability for non-compliance with European law.

In the context, it is noted that although it is specific to this matter, the review in
the administrative litigation cannot be wholly separated from its characteristic features,
the extraordinary way of attack of retraction®2, which can be filled only for the specific
reasons provided by the law and under the specific procedural conditions, which is not
suspensive of execution nor devolution, the latter effect being possible only in the
context in which the appeal is found admissible.

An important aspect is related to the fact that the law of administrative litigation
provides this case of review only in the hypothesis in which the respective court
decision is final, a requirement that Art. 509 of the Civil Procedure Code does not
impose, according to it, the review becomes an extraordinary remedy that can be
exerted in parallel with the appeal. It therefore follows that in this field, the review has
a narrower object, targeting exclusively the decisions that remain final and not those
against which an appeal s still open.*?

In addition to these features, the rulings delivered by the Constitutional Court and
the High Court of Cassation and Justice regarding the legal regime of this appeal must
also be considered. Well, when the question arose of the possibility of challenging
with revision a decision rendered by the administrative litigation court that does not
evoke the merits under the conditions in which the general legal regime of revision
claims this condition, the Constitutional Court ruled that any decision must be subject
to revision, with the idea of ensuring consistent application and compliance with
European law™*, the law being amended in this sense.

Likewise, the Supreme Court clarified that the review could be requested based
on decisions of the Court of Luxembourg, regardless of the time at which they were
pronounced and independently of whether the rules of European law whose violation
is claimed™® were invoked or not in the basic dispute.

Therefore, it is noted that the review in administrative litigation retains its quality
as an extraordinary way of appeal that can be exercised only for the hypothesis
provided by law (violation of the principle of primacy of European Union law),

32Constanta Court of Appeal Decision no. 695/2024 - "The reason for revision invoked, conceived
by the legislator as a last domestic remedy intended to ensure the primacy of European law, must be
analysed in the context of the common regulation of this extraordinary appeal, which excludes the
possibility of turning an appeal of withdrawal into a true appeal”.

3Traditionally, this is the way of appeal in administrative litigation, the appeal (devolutionary
appeal) being eliminated for reasons of speed, although there were tendencies to modify this legal
regime by turning the appeal provided by law into a devolutionary appeal, a partially successful
aspect in the matter of public procurement. In this sense, see art. 55 para. 3 of L. no. 101/2026 -
"The decision handed down in the case of disputes and requests regarding the granting of
compensation for the reparation of damages caused during the award procedure, as well as those
regarding the execution, cancellation, nullity, resolution, termination or unilateral denunciation of
administrative contracts can be appealed, within 10 days of communication, to the administrative
and fiscal litigation section of the court of appeal, which judges in full specialised in public
procurement.”

34Constitutional Court decision no. 1039/2012.

3High Court of Cassation and Justice decision no.45/2016.
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which, in turn, compared to the generality of the text, must be read in the light of the
decision of the Supreme Court*® (n0.45/2016).

Procedurally, the object of the review is related to any decision, whether it evokes
the merits or not. The time limit is one month from the date of service of the decision
that is challenged, and the resolution procedure is fast and characterised by speed.

In this context, two crucial questions arise:
Is this legal regime sufficient to ensure the primacy of European law?

The Review in the Jurisprudence
Aspects Related to The European Norm that were invoked in The Revie

For the admissibility of the review, the law of administrative litigation refers
generically to the hypothesis of violation by the contested decision of the principle of
priority of European law; without further details, there is a risk of considering that the
review can be filed whenever the Court has wrongly applied the European norm, thus
affecting the principle of primacy of supranational law.

What is relevant, however, regarding the nature of the review of the extraordinary
appeal, as it follows from the decision of the Supreme Court, is the fact that the review
should not be able to be filed against a decision by which the Court analysed,
interpreted and applied the respective European norm, including concerning the
interpretation given by the CJEU if there is such jurisprudence, even if the entire
procedure and the result of the interpretation were wrong, since in this situation the
need to ensure the priority of European law comes into conflict with a procedural rule
essential, recognised in all member states and the jurisprudence of the Luxembourg
Court, namely: res judicata authority.

The legislator referred to the review as an extraordinary way of appeal and
showed that it brings a new reason that is added to those regulated in the Code of Civil
Procedure, resulting in his intention to maintain the legal regime specific to the review
through which a retrial of the same cases, under precisely the same conditions, is not
possible, even if the Court whose decision is challenged to be reviewed has wrongly
applied the European norm, an issue solved in the binding decision of the HCCJF?’.

Practically, in this case, respecting the principle of res judicata attached to a
wrong decision, the revision would not represent a solution to rectify the situation
because, in the conflict between res judicata authority and the need for the priority

36Marin (2020) at 496, regarding the novelty needed.

3The HCCIJ holds that in the conditions in which the European norm and/or the interpretive
decision of the CJEU were invoked before the court that pronounced the decision whose revision
is requested and this court analysed it, the solution cannot be criticised by review because the res
Judicata authority is opposed to the solution given by the trial or appeal court. "Such a judicial
review can only be carried out through the reformation appeal, given to the jurisdiction of the
hierarchically superior court to the one that pronounced the decision".
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application of the European norm, even the Court of Luxembourg showed that it
receives this effect of the court decision (C-213/13)%,

However, the above-mentioned CJEU jurisprudence does not relate precisely to
this situation, as it considers the protection of res judicata authority, the effect of the
court decision, as an aspect of national law, if in question is a subsequent
interpretation of the Court, of which the Court whose decision is being challenged was
certainly not aware of it. In other words, Union law does not require the national Court
to remove the application of the principle of res judicata, even if this would allow the
correction of a national situation incompatible with Union law if the judicial body
applied a European norm for which there was not yet a mandatory interpretation of the
Court of Luxembourg®® or an act of the Union from which the solution clearly results.
The obligation to consider a rule and its interpretation pertains to the situation existing
at the time of the final judgment. A subsequent interpretation by the European
institutions, differing from the one adopted by the domestic Court, cannot determine a
violation of res judicata if national procedural law does not permit this.

However, regarding the delivery of a national decision in violation of a pre-
existing norm and its interpretation, which is precise on the part of the Union, the res
judicata authority suffers. Thus, in the matter of state aid and the distribution of
powers between the Member States and the Union in this field, the CJEU held that
Union law opposes the application of a national provision aimed at enshrining the
principle of res judicata to the extent that its application would prevent the recovery of
state aid that was granted in violation of Union law and whose incompatibility with
the common market had been established by a decision of the European Commission
that had become final*’.

In other words, in this case, the member states should be prepared to resolve the
situation, as they cannot rely on the res judicata authority of an internal decision if it
would prevent the application of the principle of primacy of European law. It means
that there must be rules or procedures that allow the situation to be reanalysed
considering the pre-existing solution found in the supranational act.

Here, two situations are possible: the domestic Court did not consider the
resolution given to the problem at the Union level at all, in which case it appears after
the pronouncement of the final decision as a new element, i.e., the Court analysed the
pre-existing act but decided against the solution in it.

It is easy to conclude that in the first case, the discovery of a pre-existing solution
after the decision has become final can attract review, including under the conditions
of common law, which regulates the hypothesis of the discovery of previously
unknown documents.

The second hypothesis, however, raises a problem stemming from the fact that, in
its interpretation of the Supreme Court's mandatory decision No. 45/2016, it was held

38 Judgment Impresa Pizzarotti & C. SpAm, para 58 - "attention should be drawn to the importance,
both in the legal order of the European Union and in national legal systems, of the principle of res
judicata. In order to ensure both stability of the law and legal relations and the sound administration
of justice, it is important that judicial decisions which have become definitive after all rights of
appeal have been exhausted or after expiry of the time-limits provided for in that connection can no
longer be called into question".

39 Judgment Impresa Pizzarotti & C. SpAm para 59-60.

40Judgment Lucchini SpA.
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that the review is inadmissible in this case, as it would confer the authority of a res
judicata. The reformation of the decision can only be obtained if such a procedural
path is provided for in the jurisdiction of the Superior Court*!, a condition that the
revision in Art. 21 of L. no. 554/2004 does not fulfil.

At this point, a conflict is reached between the domestic and the supranational
norm represented by the jurisprudence of the CJEU, which holds that res judicata
cannot be applied if it blocks the possibility of using the primacy of European law in
the context in which the national Court's decision was pronounced disregarding a pre-
existing resolution, given to the respective problem by the competent bodies of the
Union through a definitive act.

Could the review be applied somewhat compellingly in this case, or should the
legislature regulate a special procedure for overturning that decision?

Considering the Supreme Court's solution and the review's specificity, which
cannot be translated into a reformation appeal (devolutionary), one could argue that
the legislator should find an alternative solution to the review.

On the other hand, however, applying the very principle of the primacy of
European law, the jurisprudence of the Court of Luxembourg (C-119/05) would allow
the rule of res judicata to be left unapplied to reanalyse the situation considering this
time, the dissolution given by the previous act of the Union, wrongly applied by the
Court*.

Therefore, when the Court wrongly applies the European norm already interpreted
by the Court or pronounces the decision against a valid and definitive act of the Union,
which it knew about and which it effectively applied, there must be procedural
remedies that determine the removal of that decision and the resettlement of the
European legal order before domestic law. Precisely, the primacy of the European
norm allows, from the review perspective, such a solution by leaving the res judicata
authority rule unapplied and applying Art. 21 of the administrative litigation law for
the retrial of the case. Isolated, a revision can also be formulated based on common
law (Article 509, point 4, C.P.C.) after and if it is established in a separate procedure
that the Court acted in bad faith or with gross negligence.

If, in the request for review, the interested person tends to change the cause of
action, adding aspects that were not the subject of analysis and judgment before the
Court whose decision is requested to be reviewed, this extraordinary appeal is not
admissible since the reviewing Court must wear precisely on the same legal situation,
the same qualification®’ and the same facts that the Court whose decision is under
appeal analysed** A change in the cause would necessitate a fundamental

“Para 73 from decision no. 45/2016.

“2Bucharest Court of appeal decision 2697/2023.

“Constanta Court of appeal Decision n0.205/2024 - “What the review proposes, in fact, is the
analysis of the case definitively settled at present, the different approach and interpretation of
the evidence taken on the occasion of the settlement of the complaint, the different qualification of
the arguments and the settlement of the case in a different manner, the judgment of the case and
possibly the change of the solution, without indicating the element of novelty that can justify the
withdrawal of the contested decision.”

“Bucharest Court of appeal Decision n0.546/2021 — “Considering the contested decision, it was
noted that the first request for clarification referred to the justification of the price, without
specifying any other indications, and the second clarification specifically referred to the breakdown
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modification of the litigation, which would, under certain conditions, warrant the
formulation of a separate procedure in which the Court must analyse something
different and apply different rules.

What must remain constant is the very subjective right based on the European
law (norm), based on the facts deduced from the judgment, on the causes of nullity, on
the grounds of illegality**, and whose recognition or respect had to be analysed in the
judgment through the application of the supranational law even if it was not concretely
invoked before the Court.*6

When pronouncing the decision challenged by review, the judge did not consider
the correct qualification of the legal situation deduced from the judgment and did not
refer to European law; the revision is promoted precisely to determine a proper
qualification of the situation deduced from the judgment and the application of the
related European norm.*’

However, it is important for the admissibility of the review that the contested
solution regarded the application of the European norm and was not limited to
preliminary procedural issues, which would have prevented a substantive discussion.*®

In the Supreme Court a binding resolution was held that the moment the
judgment of interpretation of the Luxembourg court is delivered is not relevant. In
other words, the review can be filed based on a judgment of the CJEU, whether pre-
existing or subsequent to the pronouncement of the final judgment being challenged
by the review.

As a precaution, if the legal issue has been qualified through the lens of European
law, the Court resolving the dispute must ensure that it applies it correctly. In this
sense, it will have to carry out fundamental research to identify the entire jurisprudence
of the Luxembourg Court in that matter, and when he finds that it does not clarify the

of the price by the cost categories indicated in the first answer. These considerations represent a
resolution given by the court of a question of fact, which can no longer be re-evaluated in the present
request for review in which the court is not called to re-analyse the evidence, but only to determine
whether the court violated the Community principle of equal treatment”.

45Pitesti Court of appeal Decision n0.219/2024 — “the reason for revision consisting in the lack of
proportionality of the sanction to be applied after the evaluation report remains definitive is invoked
as a reason for the nullity of the evaluation report directly in the extraordinary way of appeal,
without being the subject of the court's judgment in the substantive file, which cannot be accepted.”
46para 78 from High Court of Cassation and Justice Decision no. 45/2016; Oradea Court of Appeal
Decision no. 359/2024 — “The generic invocation of the norms of EU law and some interpretation
judgments issued by the CJEU cannot substantiate a review request, the party having to prove that
although it invoked a subjective right protected by European law (even if it did not indicate the text
of EU law), the court pronounced the judgment in disregard of EU law, which provided regulations
contrary to those of the national law on which the court's decision was based”; Bucharest Court of
appeal decision 2360/2021.

“’Galati Court of appeal Decision no. 427/2020.

“8Constanta Court of appeal Decision no. 182/2024 — “However, it should be noted that by civil
decision n0./06.2024 did not reach the substantive analysis of the appeal, whose object was the
contracting authority's refusal to allow access to I's offer, declared confidential by him, the court
holding that it cannot determine any effect regarding the continuation of the petitioner's participation in
this public procurement procedure. In other words, for the same reason of lack of interest, he did not
thoroughly analyse these criticisms either. Therefore, the judgment of the CJEU in case C-54/21,
Polska cannot stay against civil decision no. 06.2024, since no argument against the CJEU decision
was offered in the challenged civil decision.”
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issue or that the jurisprudence does not strictly refer to the situation brought to the
judgment and the European norm is not characterised by particular clarity, the national
Court can appeal to the preliminary ruling procedure, provided by Art. 267 of the
Treaty and the courts of last instance must do it.

If, however, the national Court chooses not to refer the Luxembourg court but to
directly apply the European norm for which there is no interpretation yet, there is a
risk of making a mistake, an aspect that can be seen from a subsequent decision of the
Court in which it interprets the European norm differently.

But, this time, the application of this extraordinary appeal can be retained
effectively only within the limit of the time limit provided by the law, which is short,
so that only a court decision pronounced within a maximum of one month from the
date the decision whose review is requested was notified, could constitute grounds for
review.

Issues related to The Review Time Limit

The above context also provides an opportunity to discuss the revision period,
which is one month from the date the final decision was served, as provided for in the
domestic law (Article 21 of L. No. 554/2004).

Although according to the solution given in the binding decision of the HCCJ and
even compatible, to a large extent, with European law, the one-month period allows for
an adequate review of the decision for the particular case in question, only if the rulings
given by the CJEU are invoked previously or within one month at most from the date of
notification of the challenged decision, for all cases of interpretation by subsequent
decisions, the review being late**. The conflict with the supranational norm remains.

Strictly related to the principle of effectiveness, this short term, of one month, was
found according to the requirements of the Union, in the context that, practically, its
extent was not criticised, but only the moment from which it flows, essential for full
adversarial and the right to defence. The Luxembourg Court pointed out in the
judgment Cilin v. Romania (C-676/17°°) that a time limit for filing a request for review
is reasonable if it allows the litigant to assess whether there are grounds for seeking
review of a final judgment and, if so, to prepare the request for review.

Indeed, the reasoning of the national supreme Court regarding the extent of the
term, which also influenced the option of the legislator later, cannot be commented on,
however, beyond the battle of arguments and the need to achieve a correct interpretation
and application of the law, especially when a specific situation is not regulated, the
procedural instrument must make available by the legislator to ensure compliance of the
domestic norm with the supranational one, be an effective one.

The fact that in the jurisprudential solution from Luxembourg, the observance of
the principle of effectiveness related to the length of the time limit in order to file a
revision was not questioned encourages a possible new referral or at least a comment
related to its brevity, in the frame of principle of equivalence (C -118/ 08°"), since any

“Bucharest Court of appeal Decision no. 787/2024.
%Para 47 from Judgment Cilin.
S1Judgment Transportes Urbanos y Servicios Generales SAL.
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interpretation decision published after the deadline has expired can no longer be
invoked for review, even if other hypothesis benefit of a longer time limit.

The judgments of the Luxembourg Court have retroactive effects, as the
interpretation given by the Court is binding for the member states from the moment the
interpreted text is adopted.>? This effect refers to previously born legal relationships for
which the legal procedures have not been completed or they have not yet been
triggered; on the contrary, in situations solved by final decisions’>, the new interpretation
can produce concrete consequences in a review>* only if the time limit of one month
from the date of service of the challenged solution has been respected.

From the perspective of equivalence, this principle requires that "all the rules
applicable to actions apply without distinction to actions alleging infringement of
European Union law and to similar actions alleging infringement of national law" >

In the case of the judgment delivered by the European Court of Human Rights,
the revision of the domestic judgment is possible if the supranational Court finds a
violation of fundamental rights or freedoms through that domestic court judgment and
the serious consequences of this violation continue to occur. The review can be filed
within three months from the date of publication of the ECtHR decision, which
follows a considerable period after the date of the final domestic decision.

So, here, even if the Strasbourg court naturally manifests itself a long time after
the exhaustion of domestic appeals, the legislator still provided for a term of 3 months
from the publication of the Court's decision; however, if the situation of revising a
decision for the wrong application of a European norm arises due to a subsequent
interpretation of the Luxembourg court, the time limit is much shorter.

The fact that the interpretation given by the Luxembourg court was not issued at
the request of the Court that issued the respective judgment (the connection with the
case) should not be relevant in the context of the interpretation given by the HCCJ by
decision no. 45/2016, and even more so, if a domestic court requests such an
interpretation, it must suspend the trial and wait for the Court's decision. The text
applied by the Court is essential; the subsequent interpretation is a standard body with
the respective norm. Legally, the supranational Court cannot find a violation by the
domestic Court.

52Judgment Nisipeanu, para 32 si 33 — "the norm thus interpreted can and must be applied to legal
relationships born and established before the ruling on the request for interpretation, if the
conditions are also met that allow the submission of the litigation regarding the application of the
respective norm to the competent courts". "Therefore, only exceptionally, in the application of the
general principle of legal certainty, inherent in the legal order of the Union, the Court may be
determined to limit the possibility of invoking a provision that it has interpreted. To be able to
impose such a limitation, it is necessary to meet two essential criteria, namely the good faith of
those concerned and the risk of serious disturbances.”

3n case C-213/13, it was noted in paragraph 60 of the decision that “EU law does not require
a judicial body automatically to go back on a judgment having the authority of res judicata in
order to take into account the interpretation of a relevant provision of EU law adopted by the
Court after delivery of that judgment".

54In cases where the review can no longer be received, being late, the engagement of the state's
liability is called into question to obtain legal protection of the rights of the holders.

5Para 33 from Judgment Transportes Urbanos y Servicios Generales SAL.
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It follows that when comparing the two cases of review, the hypothesis of the
ECtHR decision benefits from a much longer term of review, as such a differentiation
is not justified from the perspective of the principle of equivalence.

Nor does the review situation for the pronouncement of a decision by the
Constitutional Court, for which 3 months from the publication of the decision is
provided, satisfy the rule of equivalence and effectiveness, in this case, the interested
party having at his disposal a much longer interval from the publication of the CCR
solution that influences the case compared to the one who could invoke an
interpretation of the CJEU that positions itself from a different angle compared to the
solution given by the domestic Court.

In this context, it follows that the Romanian legislator mainly considered the
resolution given by the HCCJ in the decision mentioned above, which instead sought
to interpret the legal regime of the unique appeal from administrative litigation
compared to the common law review regime, provided for in the Code of Civil
Procedure, without analysing to what extent the one-month period can satisfy the need
to ensure the compliance of the domestic solution with European law.

The above arguments demonstrate that the law could also provide for a review
hypothesis in administrative litigation 3 months from the date of service of the
challenged court decision.

Conclusion

To ensure the national courts' correct application of the European norm, the
Romanian legislator regulated the review strictly in administrative litigation; however,
oscillating between different procedural solutions, the intervention of the Constitutional
Court and the Supreme Court was necessary to correct them.

The evolution of this procedural institution revealed the legislator's tendency to
ensure compliance with European norms. Still, it was determined, through legislative
solutions, that a long-lasting uncertainty in jurisprudence existed, as the courts were
required to resolve review requests without benefiting from a coherent and clear legal
regime.

Atticle 21 of the administrative litigation law, which regulates the review in this
matter, requires, through the generality of its wording, the need for mandatory
interpretation by the HCCJ. This interpretation solved the issues raised without direct
reference to specific nuances derived from the CJEU jurisprudence, which must be
applied as a matter of primacy.

The procedural legal regime of the time limit for filing a review, analysed through
the lens of equivalence and effectiveness imposed by European law, reveals certain
shortcomings that could be removed through legislative intervention.
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The Legal Regime of the Assets remaining in the
Debtor’s Patrimony after the Closure of the
Insolvency Procedure in Romania

By Lavinia-Olivia lancu®

The legal situation of the assets remaining in the patrimony of a debtor company
dafier its deletion following an insolvency procedure raises both theoretical and
practical concerns. Under the current Romanian framework, Law no. 85/2014 on
the insolvency proceedings offers a general mechanism for managing the debtor's
assets; however, it does not comprehensively address situations in which certain
assets remain unvalued or undistributed during liquidation. These circumstances
give rise to complex legal issues, including the analysis of the reasons why such
assets were not realised during insolvency, their legal fate following the company’s
dissolution, the rights of creditors, and the potential for judicial correction of these
procedural omissions. Legal security requires the implementation of clear
legislative reform measures to determine the fate of such residual assets and to
protect the legitimate rights of creditors and other affected parties.

Keywords: Insolvency; Assets, Deletion of the company, Legal security;
Amendment proposal

Introduction

The closure of insolvency proceedings and the deregistration of the debtor
company from the trade register formally mark the legal termination of that legal
entity’s existence. At this stage, the liquidator is expected to have completed the
realisation of all assets and the distribution of proceeds to creditors, by the legal
provisions and the applicable order of priority expressly regulated by Law No. 85/
2014 (formerly Law No. 85/2006). However, in practice, it is not uncommon for
certain assets to remain unliquidated in the patrimony of the deregistered company,
whether due to negligence, concealment, or the practical impossibility of identification
and individualisation during the proceedings.

This situation raises a fundamental legal question: what is the legal regime
applicable to assets that formally “survive” the legal entity, even though it has been
deregistered and its legal personality has ceased by operation of law? Deregistration
fully affects the company’s legal capacity, and the legal person ceases to exist as a
subject of law'. Furthermore, if these assets were not liquidated during the

*Associate Professor, Tibiscus University Timisoara, Romania.

Email: relicons@yahoo.com

"Decision No. 1966/2012 of the High Court of Cassation and Justice, Second Civil Division states
that “the deregistration of a commercial company entails the nonexistence of that entry as a legal
subject with the consequence that it can no longer participate in legal relations”. The decision is
available at www.scj.ro.
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proceedings and never entered the civil circuit, one must determine the rightful holder
of legal title over them. This is not merely a theoretical concern—it arises frequently
in practice, especially in the context of digitalised land records or administrative
property regulations.

In the absence of express legal provisions governing the status of such assets,
legal doctrine and case law have proposed several divergent solutions. Some authors?
argue that the remaining assets are automatically transferred to the former
shareholders, in proportion to their shareholding, based on the associative nature of the
company. Others maintain that the assets become bona vacantia and may be taken
over by the state, by general civil law. A third position holds that transfer may occur
only through a judicial mechanism, either by an action for declaratory judgment
initiated by the shareholders or by reopening insolvency proceedings based on express
legal provisions.

It is thus clear that the legal regime governing assets remaining in a company’s
patrimony after the conclusion of insolvency and its deregistration is the subject of
divergent doctrinal views and inconsistent judicial practice. The current normative
uncertainty is neither natural nor desirable, and a coherent legal solution, preferably
legislative, is urgently required to clarify the fate of such assets and eliminate systemic
ambiguities.

The Closure of the Insolvency Proceedings and the Legal Effects of Company
Deregistration

In Romanian insolvency law, with the exception of cases in which reorganisation
succeeds through the reintegration of the debtor into the market, the closure of
insolvency proceedings marks the formal point at which all procedural phases have
been exhausted: the debtor’s assets have been realised, the liabilities have been
determined and, to the greatest extent possible, covered, and the duties of the
liquidator or judicial administrator have come to an end. This stage is confirmed by a
ruling delivered by the syndic judge, a decision which has constitutive legal force and
produces immediate legal effects upon the legal status of the debtor®.

In cases where it is established that the debtor’s estate contains no assets, or that
the assets are insufficient to cover administrative expenses, and the creditors do not
agree to advance the necessary funds, the court shall issue a judgment ordering the
closure of the insolvency proceedings and the deregistration of the debtor from the
register in which it is incorporated, pursuant to Article 174 of the Insolvency Law.

According to Article 176 of Law No. 85/2014:

“If the claims have been fully covered through the distributions made, the
syndic judge shall issue a ruling for the closure of the bankruptcy proceedings
and the deregistration of the debtor from the relevant registry:

ZPiperea (2021) at 723: ‘the assets remaining after the closure may be transferred to the shareholders
insofar as there are no creditors, by analogy with the division of jointly owned property’.
3Piperea (2021) at 876.
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a) Even before the assets of the debtor’s estate have been fully liquidated,
if all shareholders of the legal entity request this within 30 days from
the notification issued by the judicial liquidator to the special
administrator, in which case the remaining assets shall become co-
owned by the shareholders or partners, according to their shareholding
ratios;

b) In all other cases, the procedure shall be closed only after the full
liquidation of the assets, and any residual amounts from the final
distribution shall be deposited in an account made available to the
shareholders;

c) If, after the satisfaction of all claims, the closure of the proceedings, and
the deregistration of the debtor from the relevant registers, assets are
identified that were not known during the insolvency procedure, such
assets shall be transferred by operation of law to the patrimony of the
shareholders.”

In the case where the debtor is a legal person, the closure of the proceedings is
followed by the deregistration of the entity from the relevant legal registries, a
process ensured by the legislative requirement to communicate the court’s closure
judgment to the competent authorities*.

Deregistration operates automatically as a legal effect of the final closure of
the proceedings, without the need for a separate request from the liquidator or any
other interested party. The legal consequence of deregistration is the termination of
the legal personality of the commercial company, which entails the loss of both
legal capacity and capacity to act, meaning that the company can no longer act as a
legal subject. This interpretation is consistently upheld in case law>, where courts
have ruled that, following deregistration, the company can no longer be a party to
legal proceedings nor hold rights or obligations.

Nevertheless, in practice, and not infrequently, certain assets are discovered in
the patrimony of a deregistered company that were not realised during the insolvency
procedure. These are mainly movable or immovable assets that were either not
recorded in accounting documents, not registered in public real estate records, or
were omitted, concealed, or simply unidentified by the liquidator or other parties
involved. The absence of these assets from the official records of the procedure
may result from either negligent or fraudulent conduct by the former administrator,
or from objective factors, such as the lack of cadastral records or deficiencies in
registration systems.

This type of situation raises a significant and current legal issue: to whom do
these assets belong after the closure of proceedings and the deregistration of the

4Art. 179 Law No. 85/2014: “The judgement closing the proceedings shall be notified by the
insolvency judge to the regional or county public finance administration and to the trade register office
or, as applicable, to the register of agricultural companies or other registers where the debtor is
registered, for the purpose of recording the relevant entry”

SHigh Court Of Cassation and Justice, Second Civil Division, Decision no. 459/2011, available at
WWW.SC].IO.
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company? Since the legal entity no longer exists as a subject of law, the assets can
no longer formally belong to the company.

As previously noted, Article 176 regulates the fate of assets discovered after the
closure of insolvency proceedings in which all debts have been paid, stating that such
assets shall enter, by operation of law, into the patrimony of the shareholders.

By contrast, the current legislation does not contain express provisions regarding
the fate of “residual” assets remaining after deregistration in cases where the
proceedings were closed without satisfying all creditor claims. In such scenarios,
where some creditors have not recovered their registered claims, legal doctrine and
judicial practice have been forced to identify solutions through interpretation.

The Legal Regime of Assets remaining in the Patrimony of a deregistered
Company

The issue concerning the legal regime applicable to assets that remain
unrealised in the patrimony of a company following the closure of insolvency
proceedings and its deregistration from the trade register is not expressly regulated
under Romanian law. Although the legal provisions governing insolvency—
particularly Law No. 85/2014—set out detailed mechanisms for the inventory,
appraisal, realisation, and distribution of the debtor’s assets, they do not include
provisions regarding the fate of assets which, for various reasons, were not realised
during the proceedings and are only “discovered” after the closure and deregistration
of the company.

From a legal standpoint, such assets pose significant qualification challenges.
Since the deregistered company no longer holds legal personality and its legal
capacity ceases by operation of law, there can no longer be a formal legal holder of
rights over these assets. This situation generates a fundamental tension between
the principle of patrimonial continuity and the procedural reality of the legal
entity’s disappearance as a subject of law.

The debate is not merely theoretical—it carries major practical implications.
One line of interpretation holds that unrealised assets become ownerless property
(bona vacantia) and may be taken over by the state under general civil law.
According to the Civil Code, assets without an owner, abandoned, or not
belonging to any identifiable titleholder may be attributed to the state pursuant to
Article 562(2) of the Civil Code, with appropriate application of the provisions on
vacant successions.® This interpretation is also supported in legal doctrine, where it
is asserted that, in the absence of any other allocation mechanism, the state
becomes the implicit legal successor to ownerless property, even outside the
context of formal succession.

Thus, in the absence of a determined titleholder, such assets are classified as
bona vacantia and may be taken over by the state, pursuant to the principles of
civil law governing ownerless property’.According to this view, deregistration is

®Art. 562 (2) Civil Code: “Ownerless or abandoned proprety shall pass into the ownership of the
State or the administrative-territorial unit, in accordance with the law.”
"Beleiu (2011) at 101.
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equivalent to the legal subject’s disappearance, and assets that were neither realised
nor distributed to creditors or shareholders cannot remain outside the legal circuit.
By operation of law, such assets should revert to the state or, as the case may be, to
administrative-territorial units, through the application of rules governing vacant or
abandoned property.

This solution has the advantage of clarity and of preserving the public
character of the remaining assets, but may, in practice, lead to inequitable
outcomes—particularly in cases where the assets were omitted from the
proceedings without fault on the part of the shareholders and where no outstanding
claims exist. This solution also appears unjust to creditors whose claims were not
satisfied during the insolvency proceedings.

A second perspective is that the remaining assets should be transferred to the
former shareholders of the deregistered company. This theory is based on the idea
that, in the absence of liabilities and given that the company has ceased to exist,
the remaining assets should revert to the initial holders of the share capital, in
proportion to their ownership stakes. It starts from the premise that the company’s
assets, to the extent they are unaffected by outstanding obligations, represent
residual value which, by analogy with liquidation and partition, must be returned to
the shareholders. Thus, these assets should be transferred, in a universal manner, to
the former shareholders of the deregistered company, proportionally to their
shareholding. The rationale of this opinion lies in the idea that, in the absence of
liabilities and creditors, the remaining assets essentially constitute part of the
company’s net estate, which should accrue to the shareholders as an expression of
their economic right over the outcome of the liquidation.

Article 237(13) of the Romanian Companies Act No. 31/1990, governing the
dissolution of commercial companies, provides that the assets remaining in the
patrimony of a legal person deregistered from the trade register, under the
conditions laid down in paragraphs (8)—(10), shall revert to the shareholders.

These paragraphs provide the following:

o Paragraph (8): If no request for the appointment of a liquidator is filed
within three months from the date on which the dissolution decision
becomes final, the National Trade Register Office or any interested person
may petition the court to deregister the company from the trade register.

o Paragraph (9): The list of companies for which the National Trade Register
Office intends to file deregistration claims shall be published in the
Electronic Bulletin of the Trade Register at least 60 days in advance and
shall be communicated to the Ministry of Public Finance — National Agency
for Fiscal Administration. The National Agency for Fiscal Administration
shall inform the National Trade Register Office of the companies on the list
that have outstanding budgetary obligations—cases in which the
appointment of a liquidator is requested—or that are subject to ongoing
fiscal audits—cases in which a liquidator must be appointed within 15 days
of the conclusion of the audit.

e Paragraph (10): The court ruling ordering deregistration shall be
communicated to the company, the Trade Register Office for deregistration,
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the Ministry of Public Finance, and shall be published, free of charge, in the
Electronic Bulletin of the Trade Register.

Dissolution has as a direct and necessary effect the liquidation of the legal entity®.
Article 260(11) of Law No. 31/1990, regulating the liquidation of commercial
companies, reiterates the same legal provisions, stating that the assets remaining in
the patrimony of the legal entity deregistered from the trade register shall revert to
the shareholders/associates.

Although the Companies Act expressly clarifies the situation of assets discovered
after the deregistration of the company, the legislation explicitly limits the beneficiaries
of the reacquisition of assets remaining in the patrimony of the deregistered legal entity
to the shareholders/associates of a company dissolved and subsequently deregistered
under the provisions of the Companies Act.

Even in this context, a key question arises: how can an automatic transfer of
ownership occur in the absence of a legally recognised formal mechanism?
Although economically and logically appealing, this solution presents a significant
legal challenge—the absence of a statutory provision expressly establishing such a
transfer. Romanian company law does not expressly regulate post-deregistration
partition, and Law No. 31/1990 does not provide a mechanism for the distribution
of company assets after the extinction of legal personality.

With regard to this solution, which enjoys explicit statutory recognition, the
question arises whether it can also be applied to the situation in which a company
1s dissolved and liquidated as a result of insolvency proceedings.

A third doctrinal approach argues that the transfer of ownership over residual
assets can only occur on the basis of an express legal title obtained by court
judgment. In this regard, declaratory actions have been brought, seeking
recognition of the transfer of ownership in their favour, based on Article 237(13)
of Law No. 31/1990. These actions aim to have the transfer of ownership in favour
of the shareholders judicially recognised. However, the admissibility of such
claims is contested in both doctrine and case law, as it necessarily involves an
analysis of the company’s post-procedural assets and liabilities—matters that
typically fall within the jurisdiction of the insolvency judge (judecator-sindic).
These claims are frequently dismissed by the courts, which consider that such a
solution requires an assessment of the company’s liabilities and any outstanding
debts—an analysis that exceeds the competence of the ordinary court and falls
exclusively within the remit of the insolvency judge.

In other cases, the review procedure has been used, in an attempt to reopen the
insolvency proceedings.

The emergence of these theoretical disputes reflects a normative reality: the
absence of a coherent legal framework governing assets remaining after the closure
of insolvency proceedings. In the absence of explicit legislative intervention, courts are
called upon to rule on a case-by-case basis, without a unified normative foundation. This
lack of consistency generates legal uncertainty and conflicting jurisprudence—issues that
will be addressed in the following chapter.

$Mihai (2016) at 52.
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In conclusion, the closure of insolvency proceedings and the deregistration of
the company, in the absence of express regulation, create a dangerous normative
vacuum regarding the regime of undistributed assets. This vacuum leads to
contradictory practical outcomes, administrative deadlocks, and legal uncertainty
for former shareholders, creditors, and other interested parties. Under the current
legal framework, only a clear legislative intervention could provide legal certainty
in post-deregistration relations and eliminate the plurality of possible
interpretations regarding residual assets.

Judicial Practice concerning the Allocation of Assets remaining after Deregistration

Actions have been brought before the courts seeking declaratory judgments’
recognizing the automatic transfer of ownership over assets solely by virtue of the
company’s deregistration, with former shareholders acting as claimants. These actions
have proceeded through either contentious or non-contentious procedures, with
Article 237(13) of Law No. 31/1990 invoked as the legal basis, which stipulates
that the assets remaining in the patrimony of the deregistered legal entity shall
revert to the shareholders.

Where the non-contentious procedure was employed, reference was also
made to Article 527 of the Romanian Code of Civil Procedure, which provides
that such procedure is applicable to claims requiring judicial intervention, without
the aim of establishing a contested right against another person.

It was not until September 2021'°, during a meeting of the presidents of the
specialised sections of the High Court of Cassation and Justice and the Courts of
Appeal convened to address inconsistencies in judicial practice in professional and
insolvency-related disputes—that the issue of jurisdiction and the appropriate
contentious or non-contentious procedure for resolving claims filed by shareholders,
who seek the transfer of assets into their patrimony by operation of law following
company deregistration, was raised.

Following deliberation, it was unanimously decided that jurisdiction ratione
materiae lies with the tribunal within whose territorial jurisdiction the company
had its registered office. Furthermore, by a majority of votes (eight), it was
determined that where no persons are identified who might contest the ownership
or assert rights over the assets in question, the matter shall be resolved through a
non-contentious procedure.

As previously noted, even in cases where a company is deregistered pursuant to
Article 237(1) of Law No. 31/1990, there is no consistent judicial practice regarding
the mechanism to be used for the automatic transfer of assets identified after
deregistration.

In cases where claimants indicated that the company was deregistered under
Article 237(1) of Law No. 31/1990, and requested, on the basis of Article 237(13) in

°Art 35 Code of Civil Procedure — Any person with a legitimate interest may request the court to
ascertain the existence or non-existence of a right.
1%https://inm-lex.ro/intalnirea-presedintilor-sectiilor-specializate-foste-comerciale-ale-iccj-si-curtilor
-de-apel-constanta-16-17-septembrie-2021/
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conjunction with Article 527 of the Code of Civil Procedure, a judgment confirming
the transfer of ownership over two immovable properties, the Cluj Tribunal, by
Civil Judgment No. 2279/02.11.2022, held that Article 237(13) does not condition
the transfer of ownership upon the issuance of a declaratory judgment concerning
this legal fact in the broad sense. Thus, Article 237(13) does not impose a formal
requirement for the transfer of ownership from the deregistered company to its
shareholders, but rather provides that deregistration, by operation of law, results in
the transfer of ownership over the patrimony of the deregistered company to its
shareholders.

Accordingly, in this case, the requirement laid down by Article 527 of the
Code of Civil Procedure for the admissibility of the application—that judicial
intervention be necessary—was not met. The company’s ownership right over the
immovable assets was extinguished as a result of its deregistration from the trade
register, a legal fact that brought the legal entity’s existence to an end.
Consequently, the company’s consent is not required for the extinction of its rights
over the properties, and the transfer of ownership to the former shareholders
occurs pursuant to Article 237(13) of Law No. 31/1990.

Former shareholders may obtain the registration of ownership rights in the
land register, thereby making them enforceable against third parties, by submitting
a procedural request for entry of their rights into the land registry''. In this context,
the claim was dismissed as inadmissible. Upon being approached, the Office for
Cadastre and Real Estate Publicity (OCPI) responded by requesting a court decision
confirming the new legal status of the property—such a decision not existing, since
the application had been dismissed as inadmissible.

An appeal was subsequently lodged against Civil Judgment No. 2279/ 02.11.2022
of the Cluj Tribunal. The Cluj Court of Appeal, relying more on considerations of
equity than of strict legality, tactfully overturned the judgment of the lower court.
The appellate court held that, although the case involved a transfer ope legis,
judicial practice—based on the OCPI’s refusal to register the right of ownership in
the absence of a court ruling—had admitted similar claims brought by petitioners.
Referring to the aforementioned Minutes, which had determined that the applicable
procedure was non-contentious (thus accepting the admissibility of such claims),
the court emphasised the special and restrictive rules governing land registry
publicity. These rules require the existence of an authenticated document or a
court ruling to substantiate the right being claimed for registration in the land
register.

Although the court acknowledged that such Minutes are not legally binding, it
stressed that they are publicly available documents, based on which litigants determine
their procedural conduct. On the strength of these arguments, the court deemed the
claim admissible and found that, following the company’s deregistration, ownership
over the immovable assets had been transferred to the former shareholders, in
accordance with their ownership shares at the date of deregistration.

While the application of the mechanism provided in Article 237(13) of the
Companies Act has proven difficult in practice with respect to companies deregistered

https://marianbota.ro/constatarea-dreptului-de-proprietate-asupra-imobilelor-unei-societati-radiate-
ocpi-sau-tribunalul/
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under Law No. 31/1990, its application to companies deregistered following the
closure of insolvency proceedings has proven effectively impossible.

In a case where insolvency proceedings had been closed in 2013, the former
shareholders requested, within a non-contentious procedure, that the court
establish that a plot of land—unidentified and unrealised during the insolvency—
had passed de jure into their personal patrimony pursuant to Article 237(13) of
Law No. 31/1990. In Case No. 5046/63/2023 before the Dolj Tribunal’2, the claim
submitted by the former sharcholders was dismissed. The court held that the
insolvency proceedings had been closed precisely because no assets had been
identified in the debtor's patrimony and, since the company’s dissolution and
deregistration had not been ordered under the Companies Act (Law No. 31/1990),
the provisions of Article 237(13) of that law were not applicable.

Furthermore, the court raised concerns that applying this mechanism would
enable the circumvention of creditors’ rights in the insolvency proceedings. The
former shareholders were effectively attempting to bring into their personal
patrimony a property that had not been declared during the insolvency and was not
used to satisfy the company’s outstanding debts. If the property had been
identified during the insolvency proceedings, it would have been sold in order to
satisfy creditors’ claims.

The claimants appealed this decision, arguing that they had not concealed the
property during the insolvency proceedings and that it had been the liquidator’s
duty to identify it.

Naturally, by Decision No. 109/29.02.2024, the Craiova Court of Appeal dismissed
the appeal, holding that it had been the claimants’ imperative obligation to submit
to the insolvency file all necessary information for the identification of the debtor’s
assets. Their failure to do so rendered them responsible for the impossibility of
realizing the asset and settling the creditors’ claims during the insolvency
proceedings. The Insolvency Law permits the transfer of assets to shareholders
only where the company’s liabilities have been fully satisfied.

In a similar case—File No. 1886/95/2022—by Judgment No. 65/05.04.2023,
the Gorj Tribunal dismissed a claim seeking a declaration of ownership transfer of
a plot of land and a house built thereon under Article 237(13) of Law No. 31/1990.
The assets in question belonged to a company deregistered in 2011 following the
closure of insolvency proceedings due to lack of assets in the debtor’s patrimony.
The court further noted that the land and house were not registered in the land
book, did not appear in the debtor’s accounting records, and had been excluded
from creditors’ enforcement actions.

On appeal, the claimant argued that the assets had been acquired at auction by
the debtor company, but that following the adjudication from another insolvent
company, the liquidator had failed to register the adjudication deed in the land
registry. The claimant contended that the assets had subsequently been sold to
another individual and, for that reason, did not appear in the company’s books.
However, in 2022, after the company’s deregistration, the seller and buyer

Phttps://evenimente.juridice.ro/wp-content/uploads/2024/02/Regimul-juridic-al-bunurilor-ramase-i
n-patrimoniul-debitoarei.pdf
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acknowledged that the issued fiscal invoice was not sufficient to transfer ownership,
such that the assets remained the property of the deregistered company.

By Decision No. 470/19.10.2023, the Craiova Court of Appeal dismissed the
appeal as unfounded, noting that the assets of a deregistered company cannot be
transferred to a shareholder under Law No. 31/1990 if the company was subject to
the provisions of the Insolvency Law, which contains special rules regarding asset
transfer.

These two cases reflect a consistent judicial practice, emphasizing that companies
dissolved and liquidated under Law No. 85/2014 (formerly Law No. 85/2006)—
the Insolvency Law—are not subject to the dissolution and liquidation rules laid
down in Law No. 31/1990 (the Companies Act).

In this context, the only viable solution for clarifying the legal status of assets
left unliquidated during insolvency proceedings after deregistration is the remedy
of revision. Revision is an extraordinary appeal that allows a judgment to be
retracted only for reasons strictly and exhaustively provided by law. Article 509
point 5 of the Civil Procedure Code allows revision where, after judgment on the
merits has been rendered, new evidence is discovered—either withheld by the
opposing party or previously inaccessible due to circumstances beyond the control
of the parties.

Through this mechanism, the closure decision of the insolvency proceedings may
be overturned and the case remanded to the insolvency judge for the continuation of
proceedings if assets belonging to the deregistered legal person are discovered.

In File No. 10711/63/2018, the former court-appointed liquidator filed for
revision of the 2013 judgment closing the insolvency proceedings, having been
notified by a former shareholder of the existence of an immovable asset in the
patrimony of the deregistered debtor that had not been recorded in the land
register. The Dolj Tribunal admitted the revision request, annulled the judgment
closing the proceedings, and found that all claims had been satisfied during the
insolvency, thereby eliminating the need to realise the asset for satisfying
creditors. Upon the closure of the bankruptcy proceedings, the insolvency judge
ordered the transfer of the asset belonging to the debtor into the exclusive
ownership of the shareholder, without deeming it relevant whether the asset had
been registered in the land book.

Finally, the case® that triggered the present research concerns my role as
liquidator of V SRL, in which the insolvency proceedings were closed by Judgment
No. 2050/2014 in Case No. 7115/30/2009, because the debtor had no assets in its
patrimony. A revision request was filed in February 2024 by the creditor, the Public
Finance Administration, invoking the discovery of new documents following
notification by the Maureni Town Hall, where the debtor had its registered office.
This led to the opening of Case No. 761/30/2024 before the Timis Tribunal. It is
important to note that the Maureni Town Hall became aware of the matter after the
administrator filed a declaratory action seeking the court’s confirmation of

BCase No. 761/30/2024, in which Civil Judgment No. 427 of 09.05.2024 was delivered at first instance
by the Timis Tribunal, and Civil Decision No. 101/R of 17.09.2024 was rendered on appeal by the
Timigoara Court of Appeal, unpublished.

318



Athens Journal of Law July 2025

ownership transfer over certain land in favor of the former shareholder under
Article 237(13) of Law No. 31/1990.

In my capacity as liquidator, I filed written notes in support of the revision,
arguing that the sole shareholder and administrator, who had been notified during
the proceedings, provided a handwritten declaration stating that the company held
no assets. I contended that this omission was intentional and that the administrator
had failed to keep proper accounting records, thereby concealing the existence of
unregistered immovable property acquired by the company as early as 2007,
which prejudiced the creditors.

The administrator defended himself by claiming that he had not withheld
documents, as they did not exist at the time. Only in 2019, following the implementation
of a systematic cadastre project, were land books created for the plots in question,
making it impossible to present them between 2009 and 2014, the period during
which the insolvency proceedings were ongoing. He further argued that the
company’s accounting, handed over to the liquidator, contained evidence of tax
payments related to the land. However, it was shown that these payments had been
made by a natural person and were not recorded in the debtor’s accounts.

The first-instance court, the Timis Tribunal, dismissed the revision request,
finding that the land books had been created only in 2019, that such public records
cannot be withheld by a party, as they are accessible to all, and that more than four
years had passed from the time the records became available until the revision was
requested, thus exceeding the one-month statutory deadline'*, which runs from the
moment the new evidence is discovered.

Moreover, the trial court found that although the land had been acquired by
the debtor as early as 2004, the administrator’s 2010 statement that the company
held no assets did not amount to a ground for revision. The court held that the
admissibility conditions for revision were not met and dismissed the request as
inadmissible.

In the appeal, it was argued that the assets had been acquired in 2004, the
insolvency procedure took place between 2009 and 2014, the assets were not
recorded in the accounting books, and the shareholders’ statement denying the
existence of assets was false. The obligation to disclose all debtor-owned assets was
not limited to those registered in the land book. The land books created in 2019 were
based on notarial deeds from 2004—documents allegedly withheld by the
administrator—and neither the liquidator nor the creditors could be expected to
check land books created five years after the company’s deregistration.

The Timisoara Court of Appeal dismissed the appeal, holding that the
appellant had access to the land book information as early as 2019, that the one-
month term had not been respected, and that it could not be established that the
documents could not have been presented due to their being withheld by the
opposing party. The court stated that “the debtor’s failure to disclose ownership of
the land during the proceedings does not amount to the concealment of documents.”

“The time limit for filing a revision request based on newly discovered documents is one month,
running from the date on which the documents were effectively discovered. This follows from the
provisions of Article 326 para. (1) in conjunction with Article 324 para. (1)(a) of the Romanian
Code of Civil Procedure.
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In addition to the fact that creditors were harmed by this solution, having
failed to recover their claims during the insolvency proceedings, the case raises
several critical questions:

o Is the legal presumption of publicity of rights registered in the land book
absolute, given that inquiries to the Cadastre and Land Registration Office
are not free of charge and, more importantly, can only be conducted using
the land book number, not the owner’s name? In this case, it was practically
impossible to access the land registry to identify what assets the company
held.

o Can the one-month statutory deadline for revision be linked to the legal
presumption of publicity applicable from the date the land books were
established?

In conclusion, in this case, the shareholder’s declaratory action claiming
ownership under Law No. 31/1990 was rejected; the revision mechanism failed to
clarify the legal status of the assets within the insolvency procedure. The only
remaining option is for each administrative-territorial unit where the land is
located to file separate actions under Article 562(2) of the Civil Code, asserting
that the assets are vacant, ownerless, and not belonging to any determined
titleholder, thus allowing the State to acquire them under the rules of common law.

Conclusions

Theoretical and practical analysis of the legal regime applicable to assets
remaining in the patrimony of a company deregistered following the closure of
insolvency or voluntary liquidation proceedings reveals a significant gap in Romanian
positive law. Judicial practice has encountered interpretative difficulties, oscillating
between the inadmissibility of implicit transfers, the judicial recognition of
ownership rights where deregistration occurred under Law No. 31/1990, and the
revision of judgments closing insolvency proceedings in cases where companies had
previously undergone insolvency. The failure of these mechanisms has paved the
way for the application of the legal regime governing vacant assets by the state.

To ensure a uniform application of legal provisions and to prevent both abuse and
inconsistent outcomes, we propose the following de lege ferenda recommendations:

1. The introduction, in both Law No. 85/2014 and Law No. 31/1990, of
explicit provisions governing the legal destination of assets remaining after
the closure of proceedings and the company’s deregistration, together with
a clear indication of the procedure to be followed.

2. The express regulation of a post-deregistration partition mechanism, providing
for a simplified procedure—either before the court or an administrative
authority—through which former shareholders may request the allocation
of assets, in the absence of any remaining liabilities.
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3. The imposition of sanctions on shareholders who conceal assets during
liquidation proceedings in fraud of creditors and subsequently seek the
transfer of those assets into their personal patrimony, although such assets
should have been used to settle the company’s debts.

In the absence of such legislative interventions, the risk remains that courts
will apply legal provisions inconsistently, thereby undermining the predictability
and efficiency of the liquidation process. In the current economic context—
marked by frequent company deregistrations and the recurrent failure to realise all
company assets—a clear regulation of the fate of residual assets is essential to
achieving a fair and effective insolvency framework.
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Impact of Regulation 2023/1114 on the Maturity of
the Crypto-assets Market in the European Union

By Roxana-Elena Lazar”

Starting from the saying "money makes the world go round", we asked ourselves to
what extent this is applicable to digital financial assets known as crypto-assets
(cryptocurrencies, tokens or stablecoins). The evolution of the last period makes us
wonder how much regulation we need in the field of crypto-assets and whether the
vision that determines the legal regulation of these assets in the European Union
(pro-regulation) and/or in the US (anti-regulation) is so different, i.e. what will be
the comsequences for the economic growth of these two powers. However, we
believe that the legislation in this field must keep pace with the continuous
innovation that characterises the crypto-assets market, which has the ability to
evolve rapidly, because even at this very moment when we are talking, reading,
thinking, existing, many new crypto-assets and implicitly professional traders are
emerging, who have the necessary auspices to obtain income that - most of the time
- escape the rigours of the law due to the lack of legal provisions or insufficient
regulation. The analysis of recent years establishes that insufficient regulation of
this area has made it particularly attractive to speculators in this new market and,
consequently, unreliable for bona fide investors (traditional or new entrants).

Keywords: Cryptoassets market; FEuropean Regulation; Distributed ledger
technology

Introduction

In a rapidly changing world, where the political, economic and legal worlds are
trying to keep up with the pace of innovation and artificial intelligence, cryptoassets
have the ability to remain old and new at the same time.

At the international level, we note diametrically opposed positions to the reality
of cryptoassets. Thus, in China, the argument delivered to the mainstream economy
emphasises the extreme volatility of these assets and thus the associated risks, while
institutional investors and the government! accumulate cryptoassets, especially
bitcoin, with the Chinese state ranking second worldwide among the states with the
largest amount of bitcoin in possession. At the antipode, we find El Salvador, a
Central American state with an approximate population of 6 million citizens, which
has chosen to adopt Bitcoin as a legal method of payment as early as 2021, alongside
the US dollar, and has since they managed to solve its financial problems with this
economic artifice, through measures to combat inflation and increase the purchasing
power of its citizens.

*Ph.D., Associate Professor, Faculty of Law, Petre Andrei University of Iasi, Romania.

Email: rxn_ele@yahoo.com

'Countries with the highest Bitcoin holdings in 2024. https://www.binance.com/en/square/post/
6278953960969
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While in the United States, President Donald Trump is advocating for the U.S. as
a "bitcoin superpower” (as in March 2025 he signed an executive order to set up a
government reserve in bitcoin, sending a signal to the world that cryptocurrencies are a
trusted crypto-asset), with regulation of cryptoassets in America being minor, in the
European Union, it is moving to the opposite pole, as they want clear regulation of
everything that has to do with the cryptoasset market.

The aim of this article is to establish to what extent we can currently speak of a
maturation of the crypto-assets market; therefore, we aim to answer the following
questions: who are the participants in this market? What are cryptoassets and which
are the most important? Whether distributed ledger technology has found its best
regulation in EU legislation? Whether and why the European Union has assumed the
role, as a promoter of cryptoassets market legislation at international level? Finally,
whether there is a maturation of the cryptoassets market?

The present article is organised in two parts: the first part deals with efforts at the
EU level to reach the regulation represented by the EU Regulation 2023/1114? and the
second part - in which we proposed that, taking into account the defining elements for
the existence of the cryptoassets market, we focus on: the participants in this market
(which materialize the supply and demand and define this market as a free market); in
this context we also consider the authorities that supervise the cryptoassets market;
their presence underlines the legal character of the operations in the market, the supply
and demand being achieved under their umbrella. We will also consider the technology
of distributed ledgers, which, by being regulated, reinforces the legal recognition of this
type of asset. The subject of European regulation is crypto-assets, which is why we have
chosen to focus on the two most important crypto-assets at the moment: Bitcoin and
Ethereum, considering the type of blockchain each of them uses, and we conclude by
stating the reasons why we believe that the crypto-asset market is maturing.

From a literature review perspective, the offer is still in its infancy. However, it is
worth noting the work of Fouad Sabri®, who focuses on the crypto-assets market from
the perspective of the European Regulation on the regulation of the crypto-assets
market, and of Joseph Lee*, who emphasises the role of legislation in the development
of the digital assets market; the analysis of platforms and webographies remain the
main sources of information.

In terms of the methodological aspects of the proposed approach, we highlight
the fact that, overall, we used a mix of research strategies: deductive, inductive, more
precisely, observational, and comparative, respectively comparative historical, the
analysis undertaken being predominantly qualitative.

2EU Regulation 2023/1114 https://eur-lex.europa.eu/eli/reg/2023/1114/0j?locale=ro

3Fouad Sabri, European Union Cryptocurrencies: Legal Frameworks and Regullatory challenges in
the evolving digital currency landscape, 2025. (https://www.google.ro/books/edition/EuropeanUnio
n_Cryptocurrencies/QalZEQAAQBAJ?hl=ro&gbpv=0)

“Joseph Lee, Crypto-finance, Law andRegulation, Routledge, 2022. https://www.google.ro/books/ed
ition/Crypto_Finance Law and Regulation/caxVEAAAQBAIJ?hl=ro&gbpv=1&dqg=crypto+market+
eutregulation&pg=PA3&printsec=frontcover)
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Ante-Regulation (EU) 2023/1114 of the European Parliament and of the Council
of 31 May 2023 on crypto-asset markets and amending Regulations (EU) No
1093/2010 and (EU) No 10952010 and Directives 2013/36/EU and (EU)
2019/1937

For a more complete overview of the cryptoassets domain, we focus on the
period before the adoption of EU Regulation 2023/1114.

In 2013, the European Banking Authority (EBA) warned consumers of the risks
associated with trading crypto-assets, only to publicise over seventy dangers
associated with the spread of this category of currencies a year later (2014).
Repositioning itself in 2016, the European Central Bank identifies the advantages of
using cryptocurrencies. The European Securities and Markets Authority (ESMA) was
drawing attention to the initial tender offers that are launched on the market when a
new cryptocurrency emerges (so-called ICOs”), raising the question of whether or not
European legislation at the time had any application on the crypto-asset market.

The European Parliament starts to address the issue in 2018.The G7 summit from
2019 raises the crypto-assets issue, and in 2020 the European Commission adopts the
digital finance package. In 2021, the European Central Bank launches a pilot project
for a so-called "digital euro".

This is the context in which Regulation 2023/114 on the crypto-assets market
came into being in 2023, in the context of the need to prevent money laundering
through crypto-assets, to protect European consumers (the European legislator's
concern for the weaker party in contracts - the consumer being well-known) and to
protect the personal data of those who trade crypto-assets on the European market.

Regulation (EU) No 2023/1114 of the European Parliament and of the Council of
31 May 2023 on cryptoasset markets and amending Regulations (EU) No
1093/2010 and (EU) No 1095/2010 and Directives 2013/36/EU and (EU)
2019/1937

The Regulation was approved in April 2023 by the European Parliament and
takes full legal effect from December 2024. The above-mentioned European regulatory
act covers all crypto-asset market participants - larger, smaller, as the case may be -
such as CEXs and DEXs® , professional traders (operators/agents investing in crypto-

SInitialCoinOffering (ICO) is defined as a business that issues tokens to investors who represent
demand, in return for which they can obtain cash, crypto assets or a combination there of, according to
Joseph Lee, Crypto-finance, Law andRegulation, Routledge, 2022, https://www.google.ro/books/
edition/Crypto_Finance Law and Regulation/cax VEAAAQBAIJ?hl=ro&gbpv=1&dg=crypto+marke
treutregulation&pg=PA3&printsec=frontcover.

SCentralisedCryptocurrency Exchange (CEX) is a regulated operator, which operates in a legal,
professional capacity, providing the necessary intermediation and framework for Trading crypto
currencies listed on their trading platform, for all those interested in trading cryptoassets, being
possible to exchange the official currencies of the states in crypto assets, but also to exchange different
crypto assets between them (examples: Binance, Kraken, Coinbase, Robinhood, Gemini), unlike the
Decentralised Crypto currency Exchange (DEX) which are unregulated, operate in the market and
allow the exchange of one crypto asset only for another crypto asset according to https:/www.
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assets in a professional capacity, who, in order to avoid the risks of extreme volatility,
daily for crypto-assets invest for the long term) and retail investors (in other words,
investors for themselves, who invest for the short term, want quick gains, which is
why they are the main losers in the crypto-assets market, with risk and the desire for
immediate wealth being their main characteristics). As in traditional markets, any
investor is directly responsible for his or her actions, and has to take decisions based
on his or her own informed analyses.

The advantages of European regulation of the crypto-assets market, in terms of the
European development of the crypto-assets market, are the following:

- exact regulation of issuers of crypto-assets and crypto-asset service providers;

- regulating trading venues;

- regulating the providers of wallets in which cryptoassets are stored in order to
secure the cryptocurrency market and minimise the risk of fraud;

- setting conditions for obtaining business licences for cryptocurrency
exchanges (including the existence of a business licence as well as of a
sufficient reserve capital of at least €50,000, €125,000 or €150,000 depending
on the type of service offered);

- clear regulation of stablecoin issuers, given the less than happy experience
with some stablecoins, such as the cryptocurrency Luna’ (which we call the
crypto tulip, because it recalls the tulip crisis of 1637 in the Netherlands);

- the establishment of rules and conditions applicable to marketing
communications by which a public offer of crypto-assets (which must be clear
and not misleading to consumers) is made and which must be consistent with
the content of the crypto-asset's White Paper, the fulfilment of which is to be
verified by the authorities of the Member State where the offer is
disseminated. The publication will be made within a reasonable time prior to
the admission to trading of the cryptoassets concerned. The Regulation is
precise in specifying what is meant by reasonable time, leaving it to be judged
on a case-by-case basis;

- imposing conditions for the preparation of a cryptoasset's white paper, which
must be in existence at the achievement of the public offer for trading of that
cryptoasset. In accordance with Article 6 of the Regulation, the white paper
must contain a series of mandatory disclosures, including information about
the offeror and the issuer (if the latter is different from the offeror), as well as
the person who drafted the White Paper if it is not the same as the offeror or

investopedia.com/tech/what-are-centralised-cryptocurrency-exchanges/, accessed 06.05.2025. Basically,
the CEX is, in the meaning of EU Regulation 2023/1114, the provider of cryptoactive services (Art.
3(1)(15)), while the DEX provides a cryptoactive service, within the meaning of Art. 1 point 16 of the
Regulation.

"The case of the accelerated depreciation in the value of the cryptoasset LUNA/Terra (the stablecoin
created by Terraform Labs) is one of the most publicised to date. Specifically, UST, the algorithmic
stablecoin created by Terraform Labs, lost parity with the US dollar, and the coding principle behind
LUNA/Terra was that if UST fell, LUNA would be issued exponentially; as a result, the market was
effectively flooded with the newly created currency; at the same time, a chain of orders for futures-
based trades was triggered, which in just a few days brought the price to almost zero dollars.
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the issuer, the cryptoasset itself and the rights and obligations arising from it,
the technology used, the trading platform, the risks that may arise, and the
possible environmental/climatic effects. The EU consumer is expressly
informed in the White Paper that the cryptocurrency may lose all or part of its
value and that its purchase is not guaranteed by deposit guarantee schemes in
the same way as bank deposits. In order to protect the ordinary consumer, the
summary of the public offer as contained in the White Paper is written in a
clear, non-technical manner in a language customary in the sphere of finance
or in the language of the host/ in which the acquisition of crypto assets is made
on the basis of a prospectus. Any material errors in the cryptoasset White
Paper may be subject to the necessary changes within this document. All
documents labelled as White Papers will remain published for at least 10
years; if they have undergone changes it will be noted that they are old, non-
applicable versions;

- the cancellation from trading of a cryptoasset is regulated in Article 14 of the
Regulation, with the identification of a remedy for holders or potential holders
of such cryptoassets, with the funds collected on behalf of the cancelled
transaction to be returned within 25 days;

- express conditions for the authorisation of issuers of crypto-assets, which vary
according to the value thresholds reached (€100,000,000/200,000,000) and the
conditions for withdrawing an issued authorisation (in case of passivity or lack
of activity of the issuer, fraud in obtaining authorisation);

- the obligation for issuers of crypto-assets to hold a reserve of assets to cover
liquidity and related risks;

- acquisitions involving the providers themselves of cryptoactive services,
where the capital held or voting rights are changed in terms of the acquired
one in a proportion between 20% and 50%, are covered by Atticle 83 of the
Regulation and require notification to and approval by the competent authority
of the service provider concerned,

- significant providers of cryptoactive services have a special status.
Categorisation as a significant cryptoasset service provider is based on 15
million active users on average in a year, across the European Union;

- market manipulation and market abuse in the crypto-assets field are
prohibited, as follows from Articles 91 and 92 of the Regulation;

- The European authorities (ECB and ESMA), together with national
authorities in the Member States, will be able to undertake oversight of the
cryptocurrency market in the same way as traditional capital markets,
identifying potential suspicious activities and thereby preventing risks that
could affect other crypto-asset market participants;

- the breach of the provisions of the Regulation is likely to incur administrative
sanctions (from a public statement disclosing the offence and the name of the
person responsible for the breach of the provisions of the Regulation to
administrative fines of 700,000 euro or equivalent - in the case of states that
have not adopted the euro - for natural persons, respectively from 5,000,000
euro up to 12.5% of the total annual turnover for legal persons, to which the
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prohibition to hold a position similar to the one used in the offencemay be
added).

The European Union has focused on four main areas, contributing to the
regulatory maturation of a young market: pre-trade advertising of cryptoassets,
cybersecurity in the sensitive area of cryptoassets, licensing and authorisation of
cryptoasset service providers —through all of which the EU aims to prevent fraud
through cryptoasset trading, thereby protecting holders of cryptoassets.

Crypto-asset Market Participants

The Regulation has legal effects for all participants in the crypto-assets market:
issuers of crypto-assets, exchanges, investment funds holding custody of crypto-assets
on behalf of clients, investors and competent authorities in Member States:

1. Issuers of cryptocurrencies (altcoins® or stablecoins’) will have to obtain a
business licence from the competent economic authorities, and will be subject to
audits and controls by the authorities of the Member States where they operate. The
regulation imposes a minimum threshold for the financial resources of the company
issuing the cryptoassets. Issuers of cryptoassets will be obliged to publish the white
paper of the cryptoasset in question, which will make available to investors any
technical and economic information about the company that will operate on the
blockchain and their plans for the development of the issued cryptoasset. The Member
States' authorities' supervisory activity does not stop there, as cryptoasset issuers will
be obliged to submit reports to the competent authorities in each Member State on a
regular basis at certain intervals.

Exchanges are another category of cryptoasset market participants. Examples
include Coinbase, Kraken, Binance, or Bybit. An important difference in exchanges is
between CEXs and DEXs; trading on DEXs, as opposed to CEXs!®, has the
advantage that decentralised exchanges - so called DEXs - are not controlled by a
single entity exercising full control over the platform, and the funds invested are safe.
Regardless of the type of exchange, they offer both spot and futures contracts trading
services; and they will be obliged to obtain a business licence from the competent
authorities in the Member States. The obligation to implement know-your-customer
measures will enable exchanges to detect and thus prevent economic and financial
offences such as money laundering or the financing of terrorist or extremist groups. In
practice, when creating a trading account, the new user will go through a "know-your-
customer" process: they will be required to submit front and back photos of their
identity card or other document allowing identification, such as a passport or driving
licence. This will then be followed by a facial scan in order to retrieve biometric data.
The user will then wait for the validation of the aforementioned data, which can take

8Altcoins, available at https://dictionary.cambridge.org/dictionary/english/altcoin.

°Stablecoins, available at https://www.coinbase.com/en-gb/learn/crypto-basics/what-is-a-stablecoin.
OWhat is a Centralised Cryptocurrency Exchange, available at https://www.ledger.com/acade
my/topics/crypto/what-is-a-centralized-cryptocurrency-exchange-cex
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up to 48 hours, but there is no time limit, as each exchange has its own rules and
deadlines. Once approved, the new user can benefit from all the advantages of
opening a trading account, including the transfer of funds to a bank account.

2. Custodians are natural or legal persons who will wish to offer cryptocurrency
custody services to cryptocurrency consumers/crypto asset enthusiasts; and this capacity
is subject to the Regulation, in the sense that they will have to obtain a special licence to
attest their rights, as they manage large amounts of money on behalf of their clients.

3. Investors are directly protected by the Regulation; protection is provided
against fraudulent market manipulation and insider trading, but also against criminal
activities (fraud etc).

The European legislator regulated precisely to ensure that investors have at their
fingertips all the information they need to make informed decisions about the
cryptocurrency market.

The European regulation creates the necessary legal framework whereby investors
in crypto-assets are the direct beneficiaries of protective measures similar to those
existing in traditional capital markets, such as: prohibition of abusive trading practices
which can be achieved through the use of inside information, market manipulation,
automatic orders known as stop losses (designed to limit losses on a transaction) and
margin positions.

4. Crypto market supervisors are also covered by the Regulation. Although we
are still a few months away from the entry into force of the Regulation, we do not yet
have competent authorities designated by Member States. In all likelihood, the
existing financial supervisory authorities in each Member State, which are competent
in the classical financial field in the 27 Member States, will take over the specific tasks
related to the crypto-asset market. These authorities will not be limited to specific
market supervision, but will have powers to investigate suspicious activities and, as a
consequence, depending on the infringement of the rules in this area, will apply
enforcement measures alone or together with other Member States' authorities. The
Regulation does not lay down how these different authorities in the Member States
will work together in such a way that the Regulation will be enforceable not only in
theory, but also in practice.

Enhanced Protection by regulating distributed Ledger Technology and Blockchain

In essence, the Regulation aims to regulate the crypto-assets market at EU level
through the implementation of distributed ledgers and blockchain technology in order
to protect market participants.

At the core of crypto-asset trading as regulated at the EU level is the distributed
ledger technology (known as DTL!! ); we note here the link between EU Regulation
2023/1114 and EU Regulation 2022/858 of the European Parliament and of the
Council on the pilot scheme for market infrastructures based on distributed ledger

"Distributed ledger technology (DTL) is a decentralised database that allows transactions to be
recorded and distributed over a network of multiple computers, which is the antithesis of centralised
distributed ledgers that can be accessed and controlled by a single entity.
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technology and amending EU Regulations 600/2014 and 909/2014 and Directive
2014/65/EU.

Distributed ledger technology, from an EU regulatory perspective, is now more
than 10 years old and is the underlying technology behind blockchain'? , which in turn
underpins the creation of cryptoassets. This type of technology, from the perspective
of Regulation (EU) 2023/1114, has a number of relevant characteristics:

a. security (as all data that is recorded on the blockchain can no longer be
modified or deleted);

b. transparency (because the data recorded on the blockchain is visible to
everyone, with any interested person being able to find out when and
how much was transferred from one address to another, this data being
individualised by pseudonyms). This transparency is limited, however,
because the blockchain is 100% transparent in terms of the transactions
between two addresses, the times at which they were carried out, the
amounts, but all this is done under a pseudonym in order to protect the
real identity of the two entities. This pseudonym is likely to limit the
aforementioned transparency. However, in comparison with the situation
where transactions are carried out directly in fiat cash (completely
untraceable, cryptocurrencies nevertheless retain traces of the transfers
made);

c. decentralisation (no central authority is in control, the registers are distributed
within an international network of computers called nodes, each of which
has a copy of the entire register and the last transaction recorded).

Cryptoassets are - according to Art. 3 letter 5 of the Regulation - those digital
representations of values or rights that can be transferred and stored electronically by
means of distributed ledger or similar technologies. From Article 3 of the Regulation we
can also list the existence of the following forms of value utilising distributed ledger
technology: asset-backed tokens, electronic money tokens, official coins and utility
tokens.

According to Art. 3(6) asset-backed tokens are those cryptoassets which are not
electronic money tokens and which have been created for the purpose of maintaining
their stable value once they are related to another security or right, or a combination of
the two. In order to have a clearer picture of tokens reported to assets we should
mention that there are cryptoassets reported to gold, cryptoassets reported to real estate
and cryptoassets reported to other cryptoassets.

According to Art.3(7), electronic money tokens are those cryptocurrencies that
aim to maintain a stable value in relation to traditional currencies. Specifically, e-
currency tokens also called stable coins maintain parity with fiat currencies issued by
states (for example: USDT e-currency tokens, issued by the company Tether and
USDC which was created by Coinbase).

2The blockchain works on the principle of storing transactions in blocks of data that are linked
to previously verified and recorded blocks, which creates a secure chain of data distributed
across multiple computers, making the network more resilient to exploitation threats.
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Utility tokens are defined in Art. 3(9) of Regulation (EU) 2023/1114 as those
types of cryptoassets that have the exclusive purpose of providing access to a good or
service provided by its creator (e.g. Ethereum).

The difference between the E.U. and the U.S. in the field of crypto-assets also lies
in the fact that if in the U.S. bitcoin was declared by the U.S. Security and Exchange
Commission as having commodity status, followed by the approval within the
institution of a series of Bitcoin Spot ETFs that now allows large financial institutions
to trade BTC on their own behalf or for interested clients, the same is not happening in
the European Union, more reserved in such decisions and more tributary to traditional
currencies (fiat).

At the level of the two major global players, mainly the US and the EU, but also
at the global level, there is a need for an integrated approach, a common vision.
Crypto-asset participants trade globally, touching multiple jurisdictions.

Bicoin vs Ethereum —The Queens of the Crypto-assets Market

In the context of the exponential progress of computer networks, the internet,
consumer confidence in them, and the continuous and growing connection between
them, cryptoassets have emerged, which are now - in our opinion - sophisticated
financial products with high investment potential risk.

Cryptoassets (digital currencies, stablecoins, utility tokens, governance tokens) are
the result of thinking of computer scientists, mathematicians and engineers who
developed the distributed ledger technology that led to the emergence of cryptocurrencies;
through them financial globalisation has taken a step further into the future, their key
features being their cosmopolitan nature and extraordinary mobility. Unlike
transactions with fiat currencies, which are tied to banks' opening hours (the fact that
they do not work on weekends), cryptocurrency transactions are not conditioned by
institutions and/or their opening hours, they are possible 24 hours a day, and the fees
for cryptocurrency transactions are minor, independent of the amount of
cryptocurrency traded, unlike the situation with traditional banks; moreover,
cryptocurrency transactions escape money laundering controls as is the case with
banking institutions.

If we were to consider a winning crypto-asset portfolio, it is currently composed
of Bitcoin and Ethereum, due to the lower risks of loss of invested capital, the market
capitalisation for the two crypto-assets being: about 64% for Bitcoin and about 10%
for Ethereum at the moment'? , the latter decreasing from last year.

Bitcoin (BTC)was conceived ab initio in such a way that it has a set of
peculiarities that cannot be replicated by any other existing or future cryptocurrency.
Temporarily placed after the global financial crisis of 2008, Bitcoin'* was intended

13Data provided by Trading View. https://www.tradingview.com/markets/cryptocurrencies/dominance/

1At the end of 2008, Satoshi Nakamoto's Bitcoin whitepaper was published under the famous
title "Bitcoin: A Peer-to-Peer Electronic Cash System". The paper proposed as a solution to the
current financial system a currency called Bitcoin using blockchain technology, which ensures
that no government, institution or third party can interfere in any way in the operation of a transfer
of value between two individuals or organisations. Bitcoin was issued in a limited number of
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(and succeeded) to gain the trust of those who felt they were being cheated by
governments and central banks, which as it happened in the U.S. in the case of the
failure of the (privately owned) investment bank Lehman Brothers, got involved in the
private banking market with public finance in order not to create strong distortions in
the banking market. In contrast to the situation where a central bank can issue a larger
(infinite) amount of currency as needed, this is not the case with BTC issued from the
outset in a finite number of units. The fact that the algorithm by which Bitcoin was
designed has made the currency increasingly scarce every four years has led to its
price appreciating in cycles. Bitcoin's consensus mechanism that aims to preserve the
safety and integrity that this cryptoasset's blockchain has is called Proof of Work
(PoW).!® If a person interested in bringing about a change in the way the Bitcoin
blockchain operates would act to do so, although theoretically possible, practically it
would be extremely difficult (even impossible) because the consensus mechanism
would have to take place among more than 50% of the miners who do not know each
other and who are aware that a major change would be to the detriment of each of
them.'® BTC miners are users on the Bitcoin network who compete against each other
to solve complex mathematical formulae called hashes, and thus the first to find an
answer is rewarded with a certain amount of Bitcoin (halved every four years through
the mining - halving).

Ethereum (short ETH)!” was launched in 2014, when investors bought the new
cryptocurrency (Ethereum) and exchanged it for Bitcoin.'® The Ethereum Foundation
is the name of the founder of Ethereum, the second most popular cryptocurrency and
also the second in terms of market capitalisation and traded volumes after Bitcoin.

A utility cryptocurrency such as Ethereum is used in several ways inside the
related blockchain. The network charges a fee called gas' - which has no fixed
character, and is variable and higher when the ethernet is overloaded - in exchange for
which users can use the blockchain to be allowed to trade. Ethereum has the feature of
another innovation in cryptoassets: it is the company in the cryptoassets industry that
came up with the idea of implementing the so-called smart contracts®® which is
revolutionary both economically and, more importantly, from a legal perspective.
Smart contracts are based on distributed ledger technology and are, in fact,
programmes/software stored in the blockchain, which operate according to the "if,
then, else" logic scheme, guaranteeing their execution according to the rule contained
in the writing code ("if, then, else") and which is immutable; in practice, if the
conditions contained in the writing code of the software are met, then they entail, as a

21,000,000, with each BTC coin having a subdivision of 100,000,000 Satoshi (SAT), a quantity that
is written into the source code of its operating algorithm and cannot be altered. This gives rise to one
of the most important attributes of Bitcoin, in addition to decentralisation, namely scarcity, since
any scarce good is an expensive good.

SWhat is proof of work, available at https://blockworks.co/news/what-is-proof-of-work

YWhat is crypto mining, available at https:/www.fidelity.com/learning-center/trading-investing/cry
pto/what-is-mining

"What is an ICO? available at https://www.coindesk.com/learn/what-is-an-ico/

18 Available at https://cointelegraph.com/news/ethereum-ico-boom-history-crypto

YWhat is gas (Ethereum)? available at https://www.investopedia.com/terms/g/gas-ethereum.asp#:~:te
xt=Investopedia%20%2F%20Madelyn%20Goodnight-, What%620Is%20Gas%20(Ethereum)%3F,(10
%2D9%20ETH).

X ntroduction to smart contracts, available at https://ethereum.org/en/smart-contracts/
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consequence, immediate fulfilment of the contract, otherwise - if the conditions are not
met, the contract does not take effect (e.g. banking applications which allow
immediate money transfers). From a legal perspective it is more than the imperative of
the given word that underpins the performance of traditional civil contracts (sale-
purchase of real estate, leases, etc.), personal data is perfectly protected given that the
Ethereum blockchain uses pseudonyms for users. In addition, they do not presuppose
the fulfilment of any fomation conditions. However, the need for a market in which
cryptoassets can be traded honestly has made it necessary for cryptoasset exchanges to
require customers to register with an ID, passport or driving licence, which shows real
personal data.

The principles on which Ethereum was built are similar to those of Bitcoin, both
cryptocurrencies being based on distributed ledger technology.

Unlike Bitcoin, Ethereum uses an EVM technology and stores in each of its
network blocks the source code of the decentralised applications (dApps) that are built
on its blockchain. Similar to Bitcoin, Ethereum has used a Proof of Work consensus
mechanism since its launch, which was primarily aimed at making the blockchain
secure by miners competing to solve complex crypto mathematical problems in order
to earn a reward in ETH.

Gradually, with the advent of Ethereum 2.0 aimed at network scalability and
greater security and even lower power consumption, the complete transition from
Proof of Work (PoW) to Proof of Stake (PoS) was achieved. %!

Another Ethereum innovation is the emergence of decentralised finance - called
DeFi*?, which has the advantage of allowing users to access financial services without
the need for a bank or non-bank financial institution.

Why are we talking about Cryptoassets Market Maturing?

The crypto-assets market is a young market, but has high potential to mature.

We note first of all that it is a strong market by value and is getting stronger every
day, and which in December 2024 reached a market capitalisation of 3.7 trillion US
dollars® and is estimated to peak at 10 trillion US dollars by the end of 2025%.
However, we cannot fail to note that the crypto-assets market has low liquidity
compared to other traditional capital markets, with some having trillions of US dollars
traded daily, which is not the case in the crypto-assets market; practically in the

2 Proof of Stake, available at https://ethereum.org/en/developers/docs/consensus-mechanisms/pos
PoWshort for power - implieshighenergyconsumption, andPoSshort for positive—implieslowerenerg
yconsumption, more affordable for ordinaryconsumers.

2What is decentralised finance, available at https://www.fidelity.com/learning-center/trading-inves
ting/crypto/decentralized-finance-defined

22024 Annual Crypto Industry Report, available at https://www.coingecko.com/research/publicatio
ns/2024-annual-crypto-report.

24Crypto Market has potential to hit 10 trillion dollars this cycle, available at https://www.binance.
com/en/square/post/4804701046058
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traditional Forex market there are trading volumes averaging 6 million US dollars
daily? (this much is traded in the crypto-assets market in a year).

The increase in market capitalisation is the effect of market experience, as
distributed ledger technology has grown continuously, exponentially over more than a
decade, increasing the confidence of retail and institutional investors.

One characteristic of this market, regardless of its degree of maturity, derives from
the high volatility of cryptoassets. Increases, but also decreases, have the potential to be
exaggerated at times, in percentage terms, and consequently in value. Volatility is
negative for retail investors (who can lose massively or gain considerably in a very
short time); for professional traders - volatility is an asset, which has the potential to
boost their gains.

Investors' confidence in the crypto-asset market is directly linked to the
development of legislation in this area, at least at the level of the 27 EU Member
States. Entrepreneurs invest too little in an unregulated field, and the regulation
brought by the MiCA Regulation was necessary and created the necessary support for
the development and maturation of this market. We believe that the absence of mirror
regulation in the U.S. is a strength for the European Union, which will thus be able to
attract investors to this market. The absence of a legal framework in the US is a risk
factor for investors, which stems from the risk of fraud or money laundering, as well
as the lack of predictability. Investors in start-ups, institutional, public or private equity
funds have the legal framework to invest.

Conclusions

With the MiCA Regulation, the European Union is a visionary example in the
field, illustrating the courage of legislative initiative in this area, and setting a precedent
through specific legislation.

Regulation (EU) 2023/1114 fills a legal gap and provides legal protection for
investors in cryptoassets, investing legally in ensuring market stability and transparency,
but at the same time it protects investors in cryptoassets and, as a consequence, enables
innovation in digitisation, protecting investors without hindering the innovation inherent
in this new and volatile field, given the unrestricted possibilities for blockchain
development. The European legislator's desire not to restrict - through excessive
regulation - a developing market, stems from the implementation of distributed ledger
technology and interoperability between blockchains, thus making transactions in the
cryptoassets market much more accessible.

Regulation (EU) 2023/1114 itself - through the technical elements inherent to the
crypto-assets industry, captured in the specific legal framework of aEuropean
regulatory act binding on Member States - could represent the beginning of an
absolutely necessary, coherent and effective international regulation in the still niche
field of crypto-assets; This is because we believe that it has been designed as a genuine
support mechanism for the development of distributed ledger technology, blockchains,
for encouraging research in this area so that the cryptoassets market can develop and

BWhat is Forex and how does it work?https://www.ig.com/en/forex/what-is-forex-and-how-do
es-it-work
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be a secure environment for transactions, without investors' fear of fraud, leaving only
the risk inherent in any financial transaction, without which it is impossible to make a
profit.

A net benefit of European regulation is the increased level of confidence in the
cryptoassets market as a whole, and so investment funds that were once loyal to
traditional markets are beginning to invest increasing percentages of their portfolios in
cryptocurrencies; traditional investors are adapting and entering the cryptoassets
market. By increasing market capitalisation and trading volumes, the crypto-assets
market is beginning to show the characteristics of the traditional market, becoming
more stable than in previous years; this is the effect of the regulation of this type of
market. Therefore, we believe that the crypto-assets market is becoming not stable but
mature; stability is a difficult concept to define even for traditional financial markets,
which are deeply interconnected, with traditional or non-traditional capital having the
ability to migrate quickly.

The combination of all the legal measures regulated by the European Regulation
has the necessary potential to ensure a high degree of protection for potential investors
in this type of assets, while at the same time imposing a legal conduct of business that
leads to greater transparency and increased market stability, legally shielding the
market from the possibilities of market manipulation and thus contributing to the
maturing of this market.

Regulation (EU) 2023/1114 has the potential - at least in theory - to reducecriminal
activity in this area by excluding price manipulation (i.e. financial engineering to the
detriment of investors, as was often practised during the ICO era) in the crypto-assets
market. Distributed ledger technology - on which cryptoassets are based - is fully
transparent, which makes transactions between parties perfectly traceable, compared
to the situation of traditional economic and financial offences committed with fiat
money/traditional cash, because their traceability is extremely low.

The purpose of the European regulation is to establish (in a subsidiary way) a new
taxable source for the EU Member States, producing effects in an area of law that
belongs to the branch of public law - tax law; the new taxable source is represented by
the transactions with cryptoassetstaking place in the Member States of the European
Union.

The functioning of blockchain has led to innovations in more and more industries,
creating new business models that have the potential to create new jobs in the future.

One element to be mentioned from the perspective of legal regulation of the
cryptocurrency sector relates to one of the counterarguments traditionally made,
related to high energy consumption. Here, E.U. must have the role to condition the
mining process (as in the case of Bitcoin) on the even partial consumption of renewable
energy resurgence.

We end with an advice from crypto-asset traders in the Did You Know That...
tone: the safest way to store crypto-assets is on a cold wallet. Thus, after trades
(finalised with a profit) it is recommended that the funds are placed on a so-called cold
wallet that cannot be accessed by hackers as it is not connected to an internet source,
as it is known that cyber attacks that have led to the loss of cryptoassets have targeted
those stored on hot wallets or directly on exchanges.
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Brief Analysis of the Importance given to the
Presumption of Innocence at International and
National Level

By Oana Elena lacob”

The aim of this study is to analyse some aspects related to the presumption of
innocence - one of the fundamental principles of the criminal trial, also
emphasizing the importance given fo it at international level, highlighted by the
numerous documents with such a(n) (international) character. Among them are
those we referred to in the study. Our research aims at highlighting whether this
important presumption is given due attention internationally, as well as at the
level of the national legislations of various European states and beyond. At the
same time, we have also followed the way in which, in concrete terms, this
presumption is really observed. In this regard, we referred to some examples
from the judicial practice of Romania, as well as of other states. At the end of
the study, we presented the conclusions we reached regarding the scope of this
presumption. At the same time, we have also exemplified the fact that there are
also areas of social life where the presumption is not applicable, although it
would be desirable.

Keywords: Presumption of innocence,; Principle; Criminal trial,; Individual

Introduction

The legal rules outlined in the Roman Empire in the name of law and morality
included the rule that it is better to leave a crime unpunished than to punish an
innocent person'.

The presumption of innocence finds its origin in this rudimentary rule.

Concepts supporting the rights of people not to be persecuted and not to be
abused in the activity of combating crime appear later in the works of Montesquieu
and Cesare Beccaria. The latter advocated for the publicity of the criminal procedure
and the inclusion of the presumption of innocence until the judge pronounces a
sentence of conviction, emphasizing in the treatise On Crimes and Punishments that
a person cannot call himself/herself guilty before the judge’s decision and asking
what is that right, if not that of force, that empowers a judge to apply a punishment
to a citizen, while there are doubts as to whether he/she is guilty or innocent??

*Associate Professor, Faculty of Law and Administrative Sciences, “Dunarea de Jos” University of
Galati, Romania.

Email: Oana.Galateanu@ugal.ro

!See Budisan (2017).

2See Beccaria (2001) at 68.
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Regulating the Presumption of Innocence Principle at International Level

The French Revolution of 1789 generated the great transformation of criminal
law and criminal procedural law, also influencing the legislation of all European
states. Thus, in the Declaration of the Rights of Man and of the Citizen of 26"
August 1789, adopted by the National Assembly composed of representatives of
the French population, through the procedural rules-guarantees established for the
defence, especially of rights frequently violated in absolutist regimes, the principle
is enshrined according to which “As every man is presumed innocent until he has
been declared guilty, [...], any undue harshness that is not required to secure his
person must be severely curbed by Law.” This provision included in art. 9 of the
Declaration is considered to be “the first legal recognition of the presumption of
innocence.”?

Subsequently, in time, until the 20™ century, it had not been fully recognised,
but on the contrary, various schools and currents supported its removal on the
grounds that it would be surpassed by the stage of evolution of the legal system.*

The return of the presumption of innocence began as a result of ending World
War II, when several legal documents were signed - at regional and international
levels — documents defending it, as a way of recognizing and defending human
dignity and fundamental rights, including the presumption of innocence. This
attitude came as a response to the severe abuses and violations of this principle. It
was appreciated at that time that the observance and defence of human rights
constitutes an absolute requirement to be fulfilled in order to ensure international
peace and social security. It was appreciated that in this way, a balance would be
achieved in the relations between the state and individuals, a protection of the
judicial process and a protection of fundamental values seriously affected by
illegal convictions.’

In fact, the progress on the presumption of innocence is closely linked to the
progress of human rights. Consequently, on 10" December 1948, the UN General
Assembly proclaimed the Universal Declaration of Human Rights, supporting the
objective of the Council of Europe to create the closest possible union between the
members of the organisation and considering that its fulfillment is possible
through the protection and development of human rights and freedoms, provided
in Article 11 of the Declaration that “everyone charged with a criminal offence has
the right to be presumed innocent until proven guilty according to law, in a public
trial, at which he/she has had all the guarantees necessary for his/her defence.”

Subsequently, on 16" December 1966, The UN General Assembly adopted
the International Covenant on Civil and Political Rights, which entered into force
on 23" March 1976. Through this Covenant, the parties committed themselves to
observe the civil and political rights of people, including the right to life, freedom
of association, freedom of expression, and the rights to a fair and just trial.® Article
14(2) of the Covenant states: “Everyone charged with a criminal offence shall be

3Tulbure (1996) at 18, 22-23.
4See also Pavlovici (2016).
5See Puscasu (2010) at 11-14.
®https://ro.wikipedia.org
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presumed innocent until proved guilty according to law.”

At international level, the International Criminal Court expressly establishes the
presumption of innocence in Article 66 of its Charter, according to which: “Everyone
shall be presumed innocent until proven guilty before the Court, according to the
applicable law.”

And the African Charter on Human and Peoples’ Rights, adopted on 27 June
1981 in Nairobi-Kenya, regulated in art. 7 that: “Everyone has the right to a fair
trial. This right includes: [...] b. The right to the presumption of innocence until
proven guilty by a competent court.”

The European Convention on Human Rights (signed in Rome on 4" November
1950) includes the presumption of innocence in art.6 para (2) according to which:
“Everyone charged with a criminal offence shall be presumed innocent until
proven guilty according to law.”

From the practice of the European Court of Human Rights it results that, in all
cases, the presumption of innocence remains among the principles of law and
becomes applicable when human rights are at risk.’

In international doctrine, the presumption of innocence has been interpreted as
representing a human right® and a fundamental rule of “procedural fairness in
criminal law.””’

The European Court of Human Rights has ruled that “the provisions of the
ECHR Convention must be effective, not theoretical and illusory, the rule being
applicable also to the presumption of innocence.” 1

The Charter of Fundamental Rights of the European Union (adopted in Nice
on 7" December 2000) provides in Article 48 that “everyone charged with a crime
shall be presumed innocent until proven guilty according to law.”

Directive (EU) 2016/343 of the European Parliament and of the Council of 9™
March 2016 on the strengthening of certain aspects of the presumption of
innocence and of the right to be present at the trial in criminal proceedings'' was
adopted with the aim of strengthening the right to a fair trial in criminal proceedings,
by establishing common minimum rules on certain aspects of the presumption of
innocence and “the right to be present at trial in criminal proceedings” (according
to Article 1 of the Directive).

Article 3 of the Directive establishes the obligation for Member States to
ensure that suspects and accused persons benefit from the presumption of innocence
until proven guilty according to law. The Directive should be applicable to individuals
who are suspects or accused in criminal proceedings. It should apply from the moment
a person is suspected or accused of having committed a criminal offence or an alleged
criminal offence and, therefore, even before that person is informed by the competent
authorities of a Member State, by notification or otherwise, that he/she is a suspect

’See ECHR Decision in the case of Wembhoff v. Germany, 27" October 1968.

8Roberts & Hunter (2013).

9Ashworth & Horder (2013).

WECHR Decision in the case of Allevet de Ribemont v. France, 10" February 1995. Aridan
(2024) at 53.

""With a due date for transposing, it into the internal legislations of the EU member states up to
1% April 2018
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or accused. At the same time, the Directive “should apply to all stages of criminal
proceedings until the decision establishing the guilt or innocence of the person
suspected or accused of having committed the criminal offence has become final.”
(Point (12) of the Directive).

This EU legislative act includes new rules to ensure the presumption of
innocence of those whom the Police or judicial authorities suspect or accuse of having
committed a criminal offence, and to guarantee the observance of fundamental rights.
In this regard, the Directive refers to:

e The advantage of the presumption of innocence until proven guilty (art. 3)
- Any public statement or manifestation by public authorities which might
suggest guilt before the court has heard the judgment shall be prohibited,
as it is considered to be in breach of the presumption of innocence;

e Public references to guilt (art. 4) - The Directive obliges Member States to
take the necessary measures to ensure that, as long as the guilt of a
suspected or accused person has not been proven according to law, public
statements by public authorities and judicial decisions, other than those
relating to guilt, do not refer to that person as being guilty;

e Presentation of suspected and accused persons (art. 5) - It requires Member
States to take appropriate measures to ensure that suspects and accused
persons are not presented before a court or in public as if they were guilty
by means of physical restraint, except in cases where physical restraint is
required by the specific circumstances of the case, for reasons of security
or to prevent suspects or accused persons from absconding or from
contacting third parties (paragraph (2) of Article 5), such as victims or
witnesses, for example.

e The burden of proof lies with the prosecuting authorities - Article 6 of the
Directive requires Member States to ensure that this burden of proving the
guilt of suspects and accused persons lies with the prosecuting authorities
and to ensure that any doubt regarding the guilt is in favour of the suspect
or accused person.

e The right to remain silent and the right not to incriminate oneself, provided
for in Article 7 of the Directive, must also be defended, without being held
against suspects or accused persons as providing evidence of their having
committed the relevant offence and leading to their conviction.

e The right to be present at the trial is also required to be observed by
Member States under Article 8 of the Directive, which provides in
paragraph (1) that they shall ensure that suspects and accused persons have
the right to be present at their own trial. However, the legal pronouncement
of a court decision on the guilt or innocence of the suspect or accused
person is also permitted in his/her absence, under certain conditions
expressly provided for in paragraph (2) of the same article.

At state’s level, making a comparison, it can be noted that in the Romano-

Germanic legal systems, this presumption of innocence is expressly provided for
in the criminal legal norms and in the constitutional ones, such as the example of
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Italy, France, Romania, Russia and Spain, while in the common law systems there
is no express provision of it, but it is rigorously respected. '2

In Romania, from a historical perspective, this principle was included in the
national legislation in 1974 by enacting Decree no. 212/1974 adopting the
International Covenant on Civil and Political Rights. Subsequently, by Law no.
30/18™ May 1994 whereby the Convention for the Protection of Human Rights
and Fundamental Freedoms and the protocols thereto is ratified by Romania, this
presumption was reiterated. Currently in Romania this presumption of innocence
is enshrined in the Constitution and in the Romanian Criminal Procedure Code.
The country’s Constitution provides in Article 23, point 11 that “a person is
considered innocent up to the final judgment of conviction.” The Criminal Procedure
Code expressly provides in Article 4, entitled “Presumption of innocence”, in
paragraph (1), that “any person is considered innocent until his/her guilt is established
by a final court decision.”

Presumption of Innocence and its Role in the Achievement of the Justice Act

As it has been emphasised many times in the doctrine, the greatest value in a
state is the individual, and the state has the obligation to defend his/her rights and
freedoms recognised at international and national level. In this sense, closely
linked to the policy of a state is its criminal policy, which aims to prevent and
sanction crime, practically defending the rights and freedoms of people and thus
achieving, in concrete terms, the fulfillment of this aforementioned duty of the state.

Criminal norms defend the interests of all members of society. As an
instrument for the implementation of criminal policy, one of the duties of criminal
law is to defend the values and social relations important for the state, which also
include fundamental human rights (as provided for in art. 1 para (3) of the Romanian
Constitution).

Referring to the criminal process as a way of implementing criminal law, we
note that one of its basic rules is the compliance with the presumption of innocence
in the conduct of this process and that this, through its effects, is one of the
fundamental human rights.'?

The presumption of innocence is a logical premise that a person is considered
innocent until proven guilty. This presumption has been elevated to the rank of
principle - as we have seen, both internationally and nationally - and according to
it, any person is considered innocent until the moment when, through a final
criminal court decision, their guilt is established. The doctrine emphasised that by
including this presumption in the national legislations of the states, a success was
achieved against the ideas of the anthropological and positivist schools that
supported the existence of inborn criminals and people with a tendency to commit
crimes.'*

By elevating this presumption to the rank of a fundamental principle and apart

12See Puscasu (2010) at 17-22.
Blancu (2019).
“Barbu (2011) at 359.
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from other rights that ensure the freedom of the person (such as the right to
observe the human dignity, the right to defence, and the right to be informed), a
reorganisdefennsation of the criminal trial and a change in the vision of the judicial
bodies were achieved, which is necessary to respond to requirements such as:

1. Guilt is decided in the context of a legal judicial process, where procedural
guarantees are respected, accusation not being equivalent to establishing
guilt;

2. From pronouncing a court decision of conviction and up to the date when
it remains final, the defendant is considered guilty;

3. The task of proving guilt lies with the judicial bodies, which is why the
analysis of the evidence is done in each phase of the criminal trial, the
interpretations of a judicial body not having a mandatory character in the
next procedural phase;

4. The court decision to convict must be based on clear evidence of guilt, and
in cases where there are doubts that cannot be eliminated by the evidence
administered, it is necessary to pronounce a decision to acquit the person.

The presumption of innocence established by art. 6 para 2 of the ECHR
Convention generates mainly two types of effects: some relating to the behavior of
the judicial bodies - in the sense that they have the duty to protect the procedural
rights of the accused, and others regarding the accused - who, as a result of this
presumption, is recognised as having the rights to bring evidence for his/her own
defence and not to testify against him/her.

From this principle of the presumption of innocence and the consequent right
to silence, certain rights for the accused persons result: the burden of proof lies
with the judicial bodies; any doubt is in favour of the accused; he/she has the right
to have a passive behavior; the prohibition of resorting to the measure of
preventive detention in relation to him/her, in order to achieve a quick punishment.

In Romanian doctrine, some specialists'> have emphasised that the presumption
of innocence is fundamental to all procedural guarantees aimed at protecting the
person throughout the criminal process, including the right to his/her image, up to
the date when, as a result of the correct proof of the concrete circumstances and
the fair application of the criminal norms, his/her guilt is definitely established.

The Romanian Criminal Procedure Code (CPC) provides in art.1 paragraph
(2) that the rules of criminal procedure aim to ensure the best exercise of awarding
judicial bodies, ensuring “the compliance with the rights of the parties and of other
participants in the criminal trial, so that the constitutional provisions, the provisions
of the constitutive treaties of the EU, of the other EU regulations in the criminal
procedure sphere, as well as of the pacts and treaties on fundamental human rights,
to which Romania is a party, are complied with.” Corroborating these provisions
with those contained in art.4 of the Criminal Procedure Code, we conclude that the
presumption of innocence stems from the purpose of the criminal trial and
represents the foundation of the procedural rights recognised to the suspect or
defendant. Thus, the judicial bodies must respect the reality that the mere accusation

15See Danila (2014) at 73-82.
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does not lead, with certainty, to the establishment of the guilt of a person.

In fact, the objective of the presumption of innocence is to defend the subject
of law - object of criminal investigation, from any arbitrary and abusive measures,
by ensuring individual freedom, encouraging the investigation of the truth and by
removing the belief that the person against whom a criminal action is being taken
is guilty.'6

The role of the presumption of innocence is, on one hand, to ensure the protection
of the person under criminal investigation against arbitrariness, in the action to hold
him/her criminally liable, and, on the other hand, to ensure that from a legal
perspective no one will be accused and penalised unjustly, but the procedure
established by law will be followed, through which indubitable evidence is gathered
based on which the person’s guilt can be established. Otherwise, as provided in art.4
para (2) CPC, “after the administration of all evidence, any doubt in establishing the
conviction of the judicial bodies is interpreted in favour of the suspect or defendant.”
Some Romanian specialists have also emphasised the important aspect that the
presumption of innocence is the procedural basis of the right to defence and the
procedural rights given to the accused and that “only by accepting the thesis
derived from the presumption of innocence that the mere accusation does not
mean the establishment of guilt (...) regulating the position of the accused is
explained as a subject of the criminal procedure, of the defendant as a party in the
criminal trial, a position that implies the recognition of procedural rights, up to a
procedural position equal to that of the other parties, but also to that of the
representative of the Public Prosecutor during the trial, who is a public authority.”"

Therefore, the presumption of innocence is reciprocally linked to the
principles of lawfulness, equality in rights before the law and the right to a fair
trial. This link helps to guarantee that a person will not be the object of abuse of
rights and that criminal decisions regarding him/her will be taken not on the basis
of subjective interpretations or assumptions, but on the basis of evidence proving
concrete facts, administered in compliance with legal norms.

In Romanian doctrine, a definition of the presumption of innocence has been
given as representing both a constitutional principle based on which a person is
considered innocent as long as a final court decision of conviction has not been
pronounced against him/her, and one of the important guarantees of observing the
freedom and dignity of persons.'®

Aspects of Comparative Law regarding the Application Domain of Presumption
of Innocence

In Romania, the Constitutional Court has ruled that the presumption of innocence
is the foundation of the right to defence and, indirectly, of the procedural rights

1L atino (2022).
"Theodoru (2008) at 99
8See also Pavlovici (2016).
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recognised to the accused/defendant.'”

The establishment of the presumption of innocence in the Romanian Constitution
proves that this presumption produces effects erga omnes. Therefore, the presumption
of innocence through its effects represents the starting point for recognizing the right
of the incriminated/accused person, in the context of any kind of legal liability, of
not incriminating himself/herself.

Art. 6 para (2) and (3) of the ECHR highlights that it is desired at international
level that in criminal proceedings, the presumption of innocence should exist and
operate in all phases and at all jurisdictional levels, its observance being
mandatory throughout the criminal procedure, until the final and irrevocable court
decision is given.

The observance of this rule has also been established at the level of national
legislation. In Romania, the Criminal Procedure Code includes express provisions
regarding the recognition and observance of the presumption of innocence. For
example, in art. 99 para (2) of the Criminal Procedure Code, it is stipulated that the
defendant is not obliged to prove his/her innocence, and in art. 103 para (2) of the
Criminal Procedure Code, it is highlighted that “conviction shall be ordered only
when the Court is convinced that the accusation has been proven beyond any
reasonable doubt.” Art. 83, letter a) of the Criminal Procedure Code refers to the
defendant’s right not to make any statements during the criminal procedure,
“alerting him/her that if he/she refuses to make statements, he/she will not suffer
any unfavourable consequences, and if he/she makes them, these may be used as
evidence against him/her.” From all the norms of the Romanian Criminal Procedure
Code, we conclude that accusations must be proven beyond doubt, that the pieces
of evidence do not have a value decided in advance by law and that they are
subject to the free assessment of the judicial bodies as a result of the analysis of all
the evidence administered in specific cases and that any doubt of the judicial body
in forming its own conviction will be interpreted to the benefit of the suspect/
defendant.

In Portugal, in art. 32 para (2) of the Portuguese Constitution, the presumption
of innocence rule is sanctioned within the framework of fundamental rights,
stipulating that “every defendant is presumed innocent up to the moment when the
sentence has the authority of res judicata and is brought before the Court as soon
as possible, within the limits imposed by guaranteeing his/her defence.” Under
Portuguese law, the presumption of innocence is respected and implemented both
in criminal proceedings and in those concerning administrative offenses and in all
proceedings in which sanctions may be imposed.’

The Spanish Constitution also provides in Article 24, Section 2, that “everyone
has the right (...) not to testify against themselves, not to plead guilty, and to be
presumed innocent.”

In Germany, this presumption of innocence principle is not expressly
provided for in either the Constitution or the Criminal Procedure Code. However,
the Federal Constitutional Court has established that it is included in the principle

19See Decision no. 474 dated 12% April 2011 of CCR, published in the Official Gazette no. 422/ 16
June 2011.
20Aradan (2024) at 43-44.
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of the rule of law, according to art. 20 para (30), in conjunction with art. 28, para
(1) of the German Fundamental Law.?!

In Belgium, there are no provisions regarding this presumption in either the
Constitution or the Criminal Procedure Code. However, the Belgian Court of
Cassation has ruled that the presumption of innocence is a general legal principle
that must be taken into account when analyzing the provisions of the Criminal
Procedure Code.?? Another example concerns the right of the defence lawyer and
the Public Prosecutor to have a dialogue with the media in order to present them
with information on the specific case, but without this being disclosed during the
criminal investigation, in order to protect the presumption of innocence.”*

Regarding communication with the media, the European Court of Human
Rights (ECHR) has ruled - within its practice, even in cases against Romania - that
in some cases where information is published in the media, the presumption of
innocence may be violated, and that art. 6 para 2 of the European Convention on
Human Rights cannot prohibit the authorities from informing the public about
ongoing criminal procedures, but it obliges that the information be confidential
and subject to the reservation that is challenged in such a way as to respect the
presumption to which we refer.?* In this regard, the ECHR has ruled in cases such
as: Panteleynco v. Ukraine by Judgment of 29™ June 2006 and Pavalache v. Romania
of 14" Oct. 2011. In the latter, the Court found that journalists were informed by the
prosecutor about the arrest of a defendant, who made statements such as that all
the evidence leads to the “certain establishment” of his guilt and that his conviction
cannot be prevented, stating that “no one and nothing can escape him from criminal
liability.” Finally, the Court established that such statements clearly incriminate the
defendant for acts of corruption, thus leading the public to believe in his guilt and
that, by such behavior, the prosecutor violated the presumption of innocence of the
defendant.”> Consequently, the spokespersons of the prosecutor’s office or of the
courts are not allowed to make public statements while the case is under
investigation, other than on the factual situation and the stage of the investigation,
which can only result in the assumption that a criminal act has been committed.

In Bulgaria, based on procedural rules, investigators, prosecutors and judges
are obliged to provide the public with “useful, prompt, intelligent and relevant°
information, without publicly stating prior opinions regarding specific situations.

In Italy, the Constitution provides in art.27 that “the accused is not considered
guilty until final conviction.”

In Switzerland, the presumption of innocence is regulated both in the Constitution
and in the Criminal Procedure Code. Thus, according to art.10 of the Swiss Procedure

2'Ruling of the Federal Constitutional Court of Germany, Karesruhe, which ruled that the
presumption of innocence is applicable throughout the entire period of the procedure according
to the principle of the rule of law, BVR 116/77 of 13" Jan. 1981

2Decisions of the Belgian Court of Cassation no. 438, AR P.03.1011 F, AC 2003 of 17% Sept.
2003, no. 119 AR P. 04. 0260.F, AC 2004, of 7" April 2004; no. 32, AR P.08.1860.F, AC 2009
of 14™ January 2009

23Art.28 quinques and 57 Belgian Criminal Procedure Code, apud C-M Aridan, op.cit, p.45
Z4https://avocatcorogeanuana.ro/prezumtia-de-nevinovatie-perspectiva-juridica

2SECHR, Judgment of 14" October 2011 in the case of Pavalache v. Romania, paragraphs 120-122
2Ethical Code of Conduct of Bulgarian Magistrates of 20" May 2019, sections 3.3 and 7.4
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Code, “every person is presumed innocent until convicted by a final judgment”, and
art.113 establishes that “the accused is not obliged to testify against himself/ herself
(...), he/she has the right to refuse to testify and to refuse to cooperate in the
procedure (...).”

In Lithuania, the Fundamental Law provides in art.31 para (1) the presumption
of innocence. The Constitutional Court of Lithuania has recognised this presumption
as one of the “most important guarantees of human rights and freedoms.”’

This guarantee is an obligation pertaining to public institutions and civil servants
of not publicly stating that a person is the perpetrator of a crime until he/she has
been found guilty by a final judgment. %8

As we have mentioned, in common-law legal systems, this presumption is not
expressly stated, but it is observed. The United Kingdom, for example, does not
grant the ECHR the authority of an international treaty with direct effect in its
domestic law, but within its Anglo-Saxon legal system based on judicial precedent,
in criminal matters, the prosecution has the task of proving the guilt of the accused
person. Testimony given under the influence of any form of coercion loses its
effectiveness.

Within the American legal system, the presumption of innocence is individualised
by the fact that only the State, through the prosecutor, has the obligation to prove
the perpetration of the acts as certainly as possible, the accused person not being
obliged to declare anything regarding them, and the jury will not be obliged to take
into account the assumptions unfavourable to the accused solely on the grounds
that he/she has been accused of committing a criminal act and is therefore
represented by a lawyer before the Court.?’

Regarding the observance of the presumption of innocence, the ECHR has
ruled in several cases, of which we will mention only a few below.

In one case®®, the ECHR ruled that a finding of a court of law that induces the
guilt of a person is contrary to the presumption of innocence. In this case, the
plaintiff, who was investigated for aggravated theft, was arrested on 24" September
1991. On 20" December 1991, the trial court acquitted him due to lack of sufficient
evidence of guilt and ordered his release. The Appeal Court overturned the acquittal
and sentenced him to two years in prison. The Supreme Court, which appealed,
ordered the reversal of the conviction and the referral of the case to The Appeal
Court. Following the retrial, the plaintiff was acquitted due to lack of sufficient
evidence. As a result, the plaintiff requested pecuniary compensation for the detention
he suffered and the payment of court costs. His requests were rejected on the grounds
that several witnesses supported his guilt so that there were reasonable grounds to
believe that he had committed a crime and, for this, his preventive arrest was lawfully
ordered.

In another case concerning a solution of the Austrian courts, the ECHR

YConstitutional Court Decisions No. K T3-N2/2017, 24" February 2017, No. KT13-N5/2019
of 18" April 2019

BAridan (2024) at 45-46.

See also Ariddan (2024) at 187-195

ECHR, Hibbert v Netherlands decision, 26" January 1999, Art. 6 ECHR — The right to a fair
trial.
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established that it is not admissible to raise suspicions regarding the perpetration of
a crime by a person, after it has been acquitted®!. In the case, the plaintiff was
arrested being suspected of attempted murder. He was subsequently acquitted by
the jury by 7 votes to 1, due to the lack of sufficient evidence of his guilt. The
plaintiff filed an action for damages for the detention to which he was subjected.
The trial court dismissed the request in the council chamber on the grounds that
the suspicions against him were well-founded. The ECHR ruled that, since the
acquittal decision is final, even if based on a doubt about the defendant’s guilt,
raising suspicions on perpetrating the act in question, such as those exposed in the
Court’s decision of rejection, is not compatible with the presumption of innocence.

In another case filed against Austria®?, the ECHR ruled that requiring an accused
person to prove its innocence through evidence is contrary to the presumption of
innocence, which is why the Austrian courts, which handed over the burden of
proof to the defendant, violated its presumption of innocence.

Although the principle of the presumption of innocence must be respected and
applied in criminal matters, however, as opinions have also been outlined in the
doctrine, nothing limits the states, including the EU member states, to apply it in
other sectors, whenever this is justified.*?

In Romanian law, even if this presumption we are referring to is recognised
exclusively at the level of criminal law, this does not mean that it does not also
exist in the sphere of civil law, for example, but under a different terminology,
manifesting itself through its characteristic content elements. In civil law cases, the
plaintiff has the burden of proof in the sense that it must immediately clarify the
lawfulness of the claimed rights, to prove each head of claim or action formulated,
with the objective of receiving the solution in its favour of those claimed.

It might be useful to re-evaluate the Romanian Constitution regarding the
provisions regarding the presumption of innocence in the sense that it can be ensured
in addition to the criminal sphere, also in labor, disciplinary and tort disputes,
although we consider that this fact is achieved, however, as we mentioned, by using
a different terminology specific to each of these branches of law. We consider that
this presumption, elevated to the rank of principle, established at the constitutional
level, needs to be applicable and produce legal effects every time procedural
protection against abuses is required, without differentiating between the criminal,
civil, contravention or tort fields of liability.

As for the presumption of innocence and EU law, it also exists in other branches
of law. For example, it is confirmed that it is defended at the EU legislative level,
especially with regard to the rules relating to commercial competition. Within them,
this presumption is applicable to violations of competition rules targeting enterprises
and which may result in the application of fines or periodic penalty payments. In
such cases, the rule - according to which any doubt of the court will have to be
analysed in favour of the enterprise against which the European Commission has

3'ECHR, Section III, Judgment of Asan Rushiti v Austria, 21st March 2000
32ECHR, Section III, Judgment of Telfner v Austria, 20th March 2001
3Nehl (2014) at 1279-1301
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issued a decision finding such a violation - is applied.>*

Competition law is a branch of public law that includes sanctions of a
contravention nature that are applicable, at the Union and national level of the EU
Member States, in situations of non-compliance with the rules contained in
competition law and in the TFEU. At the Romanian level, the presumption of
innocence is applied to this type of sanctions, as expressly provided for in the
country’s Constitution and confirmed by judicial practice. In this sense, the
Constitution provides in art.15, paragraph 2 that “the law only provides for the
future, except for more favourable criminal or contravention law,” from which it
can be deduced that contravention law is generally similar to criminal law. In
practice, the High Court of Cassation and Justice of Romania, in a decision from
2018 (Decision no. 3 of 19" February 2018), established “the necessity of observing
the presumption of innocence in contravention proceedings, the benefit of the doubt
being given to the person accused of perpetrating the contravention.”>

Applying the presumption of innocence in competition law has the effect that
in the case of contraventions, the proving of the existence of the act and of the
persons who committed them and of their guilt, must be carried out by the
ascertaining body, with the removal of any doubts. The Constitutional Court of
Romania ruled, in decision no. 317 / 9™ Sept. 2003%¢ that “the mere designation of
a person as an offender does not mean establishing his/her guilt (...)”

We believe that Sports is a field where this principle of the presumption of
innocence should be applied, whenever necessary. This is because, for example, in
the situation of doping accusations, it was not applied. Consequently, the practice
has resorted to the use of indirect evidence through which athletes who are accused
strive to prove their innocence. International doctrine has argued®’ that “today’s
anti-doping policy tends to reverse the innocent until proven guilty rule, since the
presumption of innocence is replaced by the suspicion of doping for any
extraordinary athletic achievement.”®

Conclusions

Through this study, we aimed to analyse some aspects related to the
presumption of innocence and the importance that this presumption receives at
international and state level. In this regard, we analysed a series of international
agreements and documents that included this presumption in their object and a series
of legal provisions from Romania and other states related to the presumption of
innocence. At the same time, we analysed a series of studies and opinions presented
in the legal doctrine on the matter, and as a result of the study conducted, we reached

34See the Judgment of the CJEU of 8 July 1999, Hiils A G v the Commission of the European
Communities, Case C-235/92, paragraphs 175 and 176; Judgment of the General Court of 15
December 2010, E.ON Energie AG v European Commission, Case T-141/08.
3https://www.scj.ro/1093/detalii-jurisprudenta?customQuery%D.Key=id&customquery%5Bo
%35D.Value=142113.

3%Published in the Official Gazette no. 705/8 oct.2003.

37See Kornbeck (2015) at 172-193.

38]dem; Kayser (2011) at 84-99.
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the following conclusions:

- The presumption of innocence is a truly important one that has a great
influence on the image of any person within the society in which he/she
lives, as well as on his/her professional, social, economic and implicitly
personal evolution;

- This presumption is indeed given due attention at the level of international
society, at least at the declarative and legislative level, national states
concluding numerous international agreements and conventions that include
in their object the obligation of its recognition and observance by all
signatories of these conventions and agreements;

- At the national level, the legal norms absolutely necessary for the practical
observance of the erga omnes presumption of innocence are also adopted;

- In practice, in the vast majority of cases this presumption is observed and
elevated to the rank of principle, especially in the sphere of criminal law
and criminal procedure; however, there are also cases where it is violated
by state organs or individuals;

- We consider that the implementation of this presumption of innocence is
useful to be applied also when considering the involvement of individuals
and other forms of legal liability other than criminal. In the study, we
highlighted that this fact is achieved, even if under a different terminology
specific to the specific branch of law, given the fact that, in reality, it is
about guilt only in the criminal sphere. In addition, in the study, we presented,
as an example, branches of law where this presumption operates, such as civil
law or commercial competition law.

However, we also presented a field where this presumption is not applicable,
although it would be by right to be applicable. It is the field of sports where, as we
mentioned in the study, in doping cases, instead of the presumption of innocence, a
presumption of doping is manifested towards the investigated athlete for all the
successes recorded by him/her and prior to the case where doping was identified.
Basically, the suspicion operates that the person investigated had been incorrect
throughout the period of his/her sports activity, instead of the presumption of
innocence until proven otherwise.
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Common Practices of the EU Intellectual Property
Network as Soft Law and Beyond

By Tanel Kalmet®

This paper examines the Common Practices of the European Union Intellectual
Property Network as instruments of soft law. The reform of trade mark law in 2015
authorised the Intellectual Property Offices who belong the Network to converge
their practices. This is done in cooperation with stakeholders from the private
sector, who are the users of trade mark system. The Common Practices adopted so
far harmonize trade mark procedures across European Union, with the aim to
enhance transparency, legal certainty, and predictability for both examiners and
users. The study discusses the legal significance of Common Practices as European
Union soft law in general, contemplating their validity and legitimacy within the
European legal framework and highlighting that their effectiveness stems from both
internal recognition in European law and normative expectations. The European
Court of Justice has recognised legal effects that soft law instruments may have,
including self-binding effect and the obligation of Member State courts to take such
instruments into consideration while deciding cases. While Common Practices are
not legally binding, they exert influence by creating normative messages that guide
the behaviour of trade mark offices and applicants.

Keywords: Soft Law,; Trademarks; Common Practices; EU Intellectual Property
Network

Introduction

In the European Union (EU)' trademarks can be registered either in the Member
States (MS), or at the EU level as EU trade marks (EUTM). The EUTM system,
established by the regulation 40/94, enables applicants to achieve protection for their
trademarks in all EU MSs. The applications for EUTM are processed by the EU
Intellectual Property Office (EUIPO)?. MS laws have been initially harmonised by the
directive 89/104. The EU and MS trade mark systems operate in parallel: EUTMs are
valid throughout the EU and national trademarks are valid in the territory of the
designated MS. Legal consequences arising from respective registrations are the same,
therefore also the conditions of their validity ought to be without substantial variability.

EU trade mark law reform resulted in the directive 2015/2436 and regulation
2015/2424, codified as 2017/1001. The reformed instruments have recognised a path

*PhD Candidate, Lecturer of EU and Intellectual Property Law, Tallinn University School of
Governance, Law and Society, Tallinn, Estonia

Email: tkalmet@tlu.ee

'The acronym EU is used anachronistically to denote its predecessor(s), the European
communitie(s) and the European (Economic) Community, being aware of the imprecision. For the
same reason, writing about the EU court(s) is to indicate the institution of the EU.

2Until 2016 the EU agency was known as the Office for Harmonization in the Internal Market
(OHIM), and the EUTM as Community trade mark.
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taken already in 2011 by the establishment of the EU Intellectual Property Network
(EUIPN), inter alia, to further harmonise trade mark practices and standards in order
to create a trade mark “‘system that is more efficient, predictable and accessible to its
stakeholders™. The output of the convergence projects in the area of trade marks
consists currently of twelve Common Practice (CP) documents and an unnumbered
Common Communication on the Representation of New Types of Trade Marks. Five
of the trade mark CPs have been published before the trade mark reform, and seven
CPs and the communication on New Types after that; some of the CPs have been
updated, and more CPs are being prepared.

The CPs are qualified as soft law (SL), an oxymoronic phenomenon* discussed
internationally for fifty years. In the EU, the discussion on SL has started later
although the recommendations and opinions of the EU institutions have been
mentioned in the treaties since the creation of the European communities®, and the
European Commission has used notices since 1961°.

By asserting that the CPs are SL, I do not say anything clear and conclusive about
their meaning or nature in law’, their practical functions being outside of the scope of
the article. In fact, whether SL is in law, is under debate. One could imply it from the
very expression, and the EU court has recognised some legal effects of some SL
instruments®. Indeed, the EU court has considered that guidelines of the Commission
are law within the meaning of art 7(1) of the European Convention on Human Rights,
and they are part of the acquis communautaire’. However, questions remain: subjects
of the law can typically — without denying that legal rules are not applied mechanically
and there is always some indeterminacy — anticipate how legal norms will be
applied'”. If the legal status of norms is not determinate, there is a risk of arbitrariness.

The assertion that CPs are SL is comparable to if I would say that the CPs are
common practices — without specifying if the notion has softly or strongly prescriptive

SEUIPN was formerly known as Trademark and Design Network. The EUIPN connects the EUIPO,
intellectual property offices (IPOs) responsible for trade mark registration in MSs, user associations,
represented by professional representatives in trade mark field, and other intellectual property
organisations. Information regarding the EUIPN and its CPs may be found at https://www.tmdn.org/
publicwebsite/#/

“The EU court has avoided the use of the concepts of ,,hard or SL in its decisions. Lancos (2018) at
759. 1t is used, however, in scholarly and political discourse. I will use the expression here, being
aware of its imprecision.

SVid. art 189 of the 1957 Rome Treaty establishing the European Economic Community
http://data.eu ropa.eu/eli/treaty/teec/sign. In Lisbon version from 2009 the now article 288 has been
positioned under a chapter on “Legal acts [...]* and section “Legal Acts of the Union®, in a briefer
form: “[...] the institutions shall adopt regulations, directives, decisions, recommendations and
opinions. [...] Recommendations and opinions shall have no binding force”. The EU institutions are
those enumerated in art 13(1) TEU. Recommendations and opinions are referred to as formal SL.
See Lancos (2018) at 756.

SStefan (2008) at 757. SL instruments vary by title, function and other features. Data on the quantity
of such documents have been given in Hofmann (2021) at 41.

T“[1]t is strikingly unclear what soft law really is, and what precise standing it enjoys within the EU
legal system®. Lancos & Arroyo Jiménez (2023) at 2.

8Lancos (2018) at 783.

°Stefan (2012a) at 19. C-189/02 P, C-202/02 P, C-205/02 P, C-208/02 P & C-213/02 P [223]; T-
115/94 [117].

0Vinx & Zeitlin (2021) at 3.
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or just descriptive meaning. The texts of CPs, issued in no form of legal acts, use
sometimes imperative language, but so do technical and ethical texts, and sometimes
even criminals and salesmen; some legal texts do not. What is their legal meaning? A
group of experts may agree on anything, express and format the agreement in however
mandatory fashion, and even start to use them. Something similar is done often at
conferences, without the outcome having any recognised effect in law!!.

My purpose here is to progress in understanding the CPs as SL in law. I will not
turn attention to their particular content'?, but I see them as norms aiming to influence
behaviour. The CPs are intended to “increase transparency, legal certainty, and
predictability for the benefit of examiners and users alike”'?, thus being agreements to
achieve certain end, presumably successfully. I will look for the meaning of the CPs as
SL from internal and external perspective, in connection with characteristics usually
connected with law.

In the 2™ section of the article, I will review some aspects of the discussion on the
phenomenon of SL, particularly in EU context. In the 3™ section I open the discussion
on the meaning of CPs by distinguishing internal and external aspects of law. Validity
and legitimacy of the CPs in the context of EU SL and law in general will be
addressed in the 4™ section, and respectively binding force and legal effect in the 5%
and normativity and communication in the 6% section. The 7th section is intended to
draw conclusions.

Discussion on Soft Law

I will now summarise some issues discussed in relation to the phenomenon of EU
SL!'. SL has use in international law and also in many national legal systems. Due to
particular circumstances and their narrower areas of interest, the participants in the
discussion on SL usually focus on specific legal system or subsystem, and issues
relevant there'>. EU law is a peculiar and effective legal environment: due to EU court
system, the position of formal SL and a long practice some issues related to SL,
unresolved on the international level, have been sidelined in the EU'®. There are
relatively few opinions deploring relative normativity!’, or reasonable doubts
regarding redundancy or undesirability'® of SL in the EU'®. Also, in the EU SL

" An example of such academic exercise is the European Copyright Code by the Wittem Project, a
scholarly collaboration. https://www.ivir.nl/projects/copyrightcode/.

2Content refers to the action or activity the norms concern: command, allow efc. Von Wright
(1963) at 71.

13As stated in, e.g., CP3, CP8, CP9.

EU SL has been addressed, inter alia, in monographs by Senden (2004), Knauff (2010), Stefan
(2013), Simoncini (2018), Lancos (2922) and Weismann (2024), and in collections of articles edited
by Morth (2004), Iliopoulos-Strangas & Flauss (2012), Eliantonio, Korkea-aho & Stefan (2021),
Eliantonio, Korkea-aho & Morth (2023), Lancos, Xanthoulis & Arroyo Jiménez (2023). As far as
known, little has been said about CPs as SL, except a thesis by Thomaser (2019).

BThere are exceptions, e.g., Knauff (2010) and Griesser (2016).

16Senden (2004) at 110; Cannizzaro & Rebasti (2012) at 218.

TWeil (1983).

18K labbers (1996; 1998).
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discussion there is no tendency to include vague and weak provisions of binding
instruments unto the concept of SL°.

Shaffer & Pollack divided literature on SL into three camps®'. Positivists,
emphasising a binding/nonbinding divide, tend to deny the concept of SL. Rationalists
find that choice to prefer SL may be based on relevant considerations. Constructivists
focus more on the effectiveness of law than its bindingness, distinguishing between
the law-in-the-books and the law-in-action; they note that national law also varies in
terms of its impact, so the binary distinction is illusory.

The phenomenon of SL has been explained by weakened obligation, precision,
and/or delegation — components of the legalisation theory??. Guzman & Meyer have
positioned hard law, SL, and purely political agreements on a continuum?*. The non-
binarist discourse is present also in EU SL literature. Peters has found that it is realistic
to view legality (legalness) as distinct from validity; in the case of SL “the question is
not whether the norm is valid, but how it is valid. [...] Just as a norm can be more or
less just or efficient, it can also be more or less legal”. She held it to be proper to talk
about harder and softer law?*. Fegus has agreed that graduated normativity, the degrees
of which depend on the type of instrument and on the circumstances of its adoption,
does not affect the validity of SL as normative acts; if not illegal, SL is valid.

The Commission has issued informal SL with variable titles on the basis of what
are now the Art 4 and 17 TEU?®, that gave the institution, in its areas of competence
and pursuant to its own view, ‘“both the power and the duty to explain Court of Justice
judgments and to spell out their implications for national governments and private
parties” 27, The courts consider the SL in their decisions, and influence through their
decisions the Commission’s practice?®. Even if the SL is construed by the court as
statements of policies, neither law nor giving rise to legitimate expectations, it has
been taken into account as guidelines the Commission had intended to follow; in turn,

®The use of SL by the Commission has been criticised by the European Parliament, e.g., in the
resolution 2007/2028(INI). In 1968, the EP warned about the dangers associated with the
proliferation of acts not mentioned in the Treaty. Stefan (2017) at 215. In 2017, the Council’s Legal
Service expressed that SL measures of (an EU agency) may not be used “as a disguised instrument of
harmonization”, or serve the purpose “of completing Union law when the latter ... leaves options or
discretions to the national legislator” Bottner (2023) at 187.

20Baxter did not distinguish between soft norms and norms of soft documents without legal form.
Baxter (1980). D’ Aspremont distinguished between soft instrumenta (instruments other than formal
treaties or binding declarations) and soft negotia (non-normative though legal instruments failing to
provide precise directives). He held it to be commonly agreed that “legal act ought not to be
normative to be legal”; normative character of a treaty is not a condition of its validity. d’ Aspremont
(2008) at 1082, 1084, 1085.

2'Shaffer & Pollack (2010) at 707, 712-713, 723.

2Z2Abbott & Snidal (2001) at 39; Abbott, Keohane, Moravcsik, Slaughter & Snidal (2000);
Finnemore & Toope (2001); Stefan (2012b); Terpan (2015); Stefan (2017).

BGuzman & Meyer (2009) at 519.

24Peters (2007) at 410-413; Lancos (2018) at 758; Lancos & Arroyo Jiménez (2023).

BFegus (2023) at 67.

26Ex Art 5 and 155 TEEC, now amended. Stefan (2008) at 757.

2TSnyder (1993a) at 33.

ZSnyder (1993b) at 9. E.g., C-310/85.
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the Commission has used the language of the court decisions as a model for its later
SL*.

Stefan has qualified EU SL rather as governance than binding law; its legal effect
is possible through judicial enforcement if there is hybridity between hard and SL**:
an infringement of SL would be a violation of a rule with binding force. Stefan used
another continuum, not of legality but of legal or regulation policy: if softer
compliance strategies fail to achieve their aim, harder measures could be put in
place’’. In fact, the Commission has substantiated its preference of SL by the
principles of subsidiarity and proportionality®2, pursuant to which more constraining
strategies would be used if softer ones failed.

Sarmiento has provided another justification of SL, substantiated by the needs of
free markets to have ample and non-regulated areas to develop competitive strategies;
free societies and markets need self-regulation instead of hard rules. He continued,
piling up paradoxes:

“[SL] is not a declaration of intentions or an individual resolution stating a specific decision,
but an exteriorized will to regulate. The fact that such rule lacks a formal source implies that
the rule has been freed from its bond with the legal system, whilst it continues to exist as a
relevant mandate within the legal system. [S]oft provisions that are not posited, but
recognized by the system as rules of'its own that hold interpretative effects, are introducing a
new and autonomous source of law: interpretative mandates that must be taken into
account, complementing the content of formal sources and, at times, determining their
sense. [SL] thus becomes something equivalent to principled rules in laws or regulations
that have no specific normative basis or consequence, with the substantial difference that

[SL] is formally unconnected, but interiorized, by the legal system™>.

Sarmiento saw EU SL also as a bridge between EU and MS legal systems,
originally unbound. The obligation of MS courts to take EU SL into account does not
serve the goal of legality, but of coherence and consensus; although the MS is not
bound by SL, it is bound to take its contents into account and give a reason if it
reaches a different solution. The existence of EU SL is “a mandatory possibility,
inasmuch it must be taken into account. [... Such] interpretation is not only articulated
in terms of deontic logic (ought to), but it must also include modal possibilities
(possibly ought to) [...]"4.

From several definitions of SL, a choice must be made®®. According to
Gruchalla- Wiesierski, SL norms are “legal or non-legal obligations which create the

2Snyder (1993b) at 15, 18-19. The Commission has expressed intent to use a wide spectrum of
instruments. E.g., co-regulation would create a link between binding measures and action taken by
the interested parties (COM(2001)726, at 7-8). See also COM(2001)428 and COM(2002)278.
30Stefan (2017) at 201, 212-213. Eliantonio & Stefan (2018) at 469.

31Stefan (2018) at 204.

32Snyder (1993b) at 6. The Commission explained that if an “action is needed to achieve the
objectives of the Treaty, it must not be disproportionate; this implies that recourse to the most binding
instruments should be used as a last resort” (SEC(92)1990). Sarmiento (2012) at 264.

33Sarmiento (2012) at 287-289.

34bid., at 290-292, 294-295.

33Vid. Terpan (2023).
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expectation that they will be used to avoid or resolve disputes™®. Shelton held that SL
texts are political commitments that can lead to law, but they are not law, and thus
give rise only to political consequences®’; they also express expected behaviour*®. For
Snyder, SL means “rules of conduct which, in principle, have no legally binding force
but which nevertheless may have practical effects™; he later added: “and also legal
effects™. Senden defined EU SL as rules of conduct laid down in instruments which
have not been attributed legally binding force as such, but nevertheless may have
certain (indirect) legal effects, and are aimed at and may produce practical effects?’.
Peters characterised EU SL as norms, as not legally binding in an ordinary sense, but
not completely devoid of legal effects*?. To summarise, there seems to be a majority
opinion that SL consists of legally non-binding norms. Norms impose obligations,
express expected behaviour and imply (admittedly political, not legal) commitment by
the party obliged. In minority opinion, there could also be legal obligations, as an
alternative. Also, there seems to be a majority opinion that SL may have at least some
indirect legal effects or lead to law.

When characterising SL in a systematic manner, questions may be asked relating
to their object and content, origin (norm-authority*’), addressee (norm-subject), aims,
functions and effects, etc. Not all of those issues are relevant here. The norm-authority
of SL could be an EU institution or an EU agency (in those cases it would be
institutional SL), or multiple organs belonging to one or more legal bodies (e.g., EU
institutions may conclude interinstitutional agreements, and EU and MSs organs form
a network adopting SL documents). If the norm-authority of SL and its norm-subject
coincide, the SL is considered self-binding (without evaluating here its bindingness);
however, it may affect indirectly also third persons. These distinctions are used to
define the legal effect of EU SL in the practice of EU courts.

Conceptual contradiction of legal effects without bindingness have been
attempted to be clarified by suggesting that bindingness is not a bivalent but a gradual
notion*. We saw the same being done (by Peters) with legality. I see no need for the
both concessions; it is also hard to tell off the distinction in art 288 TFEU determining
binding and non-binding formal acts. The parallel of directive in EU law could be
given: it is an act unconditionally binding the MSs but without legal effect in vertical
relationships to the benefit of the MS not complying with it; and with different legal
effects depending on time before and after its transposition. Also, even illegal acts
have legal effect. The concepts of bindingness and legal effect cannot be the same.*’

36Gruchalla-Wiesierski (1984) at 44.

37Shelton (2011) at 68. She has in fact found also legal effects. Ibid., at 72.

38She used a quote saying that soft law “expresses a preference and not an obligation that state
should act, or should refrain from acting, in a specified manner”. Shelton (2008) at 69.

39Snyder (1993a) at 32.

40The addition was suggested by Snyder in 2007, as reflected by Stefan (2012b) at 880.

4ISL consists of rules with either legal, practical or de facto effects, depending on factors other than
legally binding force. Senden (2004) at 112.

“2Peters (2007) at 407.

“In the language of von Wright’s norm analysis. Von Wright (1963) at 70.

#Lancos & Arroyo Jiménez (2023) at 2.

4Recommendations without binding force have been recognised by the EU court to have some
legal effect, in particular in C-322/88 [18]. Stefan (2012b) at 879—887.
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If, in the discussion “legally binding effects” of SL have been mentioned, it does not
refer to the binding force in the sense of art 288 but rather to stronger legal effects*®.

Regarding functions, Senden used a division into (what she called) categories in
EU SL*": preparatory and informative instruments; interpretative and decisional
instruments, providing guidance as to the interpretation and application of existing
law, particularly indicating in what way the author will apply law in individual cases
when it has implementing and discretionary powers*®; and steering instruments. She
also used another categorisation of instruments into those with pre-law, post-law, and
para-law functions. Post-law documents supplement and support EU law regarding its
implementation or facilitation of its correct and uniform interpretation. There is an
overlap of Senden’s divisions into categories and functions, and indeed, SL
instruments may have several functions at a time, and fit into many categories®.
Informative, communicative functions of SL may be considered pervasive, if the
instruments have been published. For a document intended to have any effect on the
addressees, despite its other characteristics, it is vital to be communicated to them™°.

Peters has adopted Senden’s classification of functions, to delineate the relations
of EU SL to hard law. Regarding law-plus — term used instead of post-law —she
described the complementation of hard by SL°!. In international context Shelton has
distinguished between primary SL (normative texts not adopted in treaty form) and
secondary SL (texts applying primary norms, often by institutions created by a treaty
applying norms contained in the same treaty)*>. Shelton’s concept of secondary SL is
helpful to distinguish EU SL instruments supported by legal basis in primary or
secondary EU law>?.

Regarding legal effects, Arroyo Jiménez has offered another typology of (a)
ordinary or qualified interpretative effects, (b) indirect invalidating effects, related to
the concept of hybridity; (c) compensatory effects, related to the right to claim
compensation of those suffering because of an infringement of SL; and (d)
disciplinary effects against public officials not complying with SL>*.

Internal and External Standpoints

Legal meaning of CPs can only be evaluated from an internal standpoint of

positive EU law. Internal method in law, “a species of practical reason®” is decision-

46 Arroyo Jiménez (2023) at 10.

47Senden (2004) at 118-119.

48 Arroyo Jiménez (2023) at 14.

4Senden (2004) at 120.

S%Court published informative summaries of key jurisprudence have been considered as SL. Hoffmann
(2025).

S!Peters (2007) at 420-422. In my understanding not necessarily hybridity.

52Shelton (2011) at 70.

330n classifications, also Lancos (2022) at 16-19.

S4Arroyo Jiménez (2023) at 12-31. Compensatory effect would be justified by the principle of
legitimate expectations, accompanying invalidating effect. Ibid., at 28. More legal effects of general
application, not relevant here, may occur, particularly in international law context. E.g., Shelton
(2011) at 72.

33Schwartz (1992) at 179.
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oriented doctrinal analysis, requiring acceptance of the authority of legal texts, and
manipulating them according prescribed interpretive canons®®. What is legal is
something legal practice has to define, and I have to trust (though I am allowed to
check the circumstances). Internal statements themselves do not state facts but express
legal judgments®’; to say that “a rule is legally valid is [...] to express the attitudes of
the speaker [...]”%. For practical value, “internal reading must have some degree of
plausibility, [...] take account of such desiderata as ease of application and
consistency with established expectations™®. Not all aspects relevant to CPs in law
consist in its legal meaning. For extra-legal respects, another standpoint with cognitive
and theoretical purpose has to be used. External readings of legally authoritative texts
are without constraints of legal doctrines, “free to draw on any field of knowledge
which will illuminate the text, and is limited [...] only by the boundaries of knowledge
itself*°. External statements are fact-stating®'; they claim something and may be true.
Though initially independent, internal and external methods converge. Schwarz
described the inward effect: to maintain the viability of its interpretive results, internal
method must readjust them through the absorption of external insights. Internal method
is renewed by connecting new reasons more fitted to the time with authoritative texts®?.
Simultaneously new internal statements developed in legal practice feed external
observation.

There are several dichotomies and binarisms in the discourse of law and about
law®. In legal philosophy the debate between positivist and non-positivist positions
has taken place for millennia. Alexy has distinguished, in concise manner, two
defining elements in the positivist concept of law: authoritative issuance and social
efficacy®®. The latter is the relatively external observer’s perspective, entailing in turn
an external (viz. sociological) aspect — the regularity of compliance with the norm
and/or the imposition of a sanction —, and an internal (viz. psychological) one — the
motivation for compliance with the norm and/or for application of the norm.
Emphasising authoritative issuance of a norm, thus seeing a norm as part of a system
or totality of valid norms, expresses the relatively internal participant’s perspective.
Alexy, defending a post-positivist position, recognises these elements but adds a third
one, pertaining to correctness of the content of the norm®. The participant Alexy
mentioned is primarily a legal professional, viz. a judge applying the norm.

Banakar has indicated that the lines between the internal (legal) and external
(extra-legal), participant’s and observer’s standpoints are not binary: e.g., judges are
participants with insider’s perspective, plaintiff participants with outsider’s perspective,
legal advisors and scholars observers with insider’s perspective, and journalists and

S61bid., at 180.

S7Ibid., at 197.

38Shapiro (2006) at 1169.

$9Schwartz (1992) at 197.

01bid., at 180, 192—193.

61Shapiro (2006) at 1169.

2Schwartz (1992) at 197.

3 Banakar (2003) at 3.

%Alexy (2002) at 3.

85 Alexy (2002) at 14-17. What is internal to what, may be under debate.
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sociologists outsiders with outsider’s perspective®®. The insiders participate in the legal
profession but have different roles. A judge applies law, an advisor gives learned
guidance with the aim of avoiding legal troubles, and a scholar analyses and
systematises legal matter. Juries and plaintiffs have a role in legal process but without
legal expertise; journalists and sociologists observe legal process and phenomena from
the standpoint of their professions. All professionals use their own methods but their
standpoint may be different both due to their roles, and theoretical convictions. Thus,
legal scholars of the positivist or post-positivist schools would not approve neither
Alexy’s quest for correctness, nor the legal realists’ theory of prediction.

The prediction theory of Holmes is based on the finding that a legal duty is
“nothing but a prediction that if a man does or omits certain things he will be made to
suffer in this or that way by judgment of the court”®’. Indeed, juris providentia,
foresight of law, is the source of jurisprudence. Holmes continued: “[A] bad man has
as much reason as a good one for wishing to avoid an encounter with the public force
[...] A man who cares nothing for an ethical rule [...] is likely nevertheless to care a
good deal to avoid being made to pay money, and will want to keep out of jail if he
can. If you want to know the law and nothing else, you must look at it as a bad man,
who cares only for the material consequences which such knowledge enables him to
predict, not as a good one, who finds his reasons for conduct, whether inside the law
or outside of it [...]"*® Holmes meant by the law “[t]he prophecies of what the courts
will do in fact, and nothing more pretentious™.

Holmes, emphasising the role of adjudication, held statutes to be of secondary
importance: they do not determine law, just attempt to predict it. Schmitt’s (not a
realist) theory of correctness of judicial decisions was built on prediction: a judicial
decision is correct if it is to be assumed that another judge would have decided in the
same way. “[ TThe judge must know what reasons another judge would likely invoke,
as well as how the other judge would likely interpret and apply them. [...] A correct
decision is simply one that conforms to the prevailing customs and conventions of
legal practice and which is, as a result, calculable and predictable™”’. The predictive
approach has been followed by Claus who shifted the focus from judges to individuals
mutually communicating their expectations: “Once we understand our community’s
legal system to be a purely predictive signaling system, we can see that its value to us
does not depend on claims that those who contribute to law have a “because I said so”
right to be obeyed™”!.

Hart has criticised predictive (external) theory, finding that it fails to take into
account the ways how those accepting a legal system regard it: as normatively
compelling standards and reasons for action’?. Shapiro, agreeing with Hart that
sanction-centred accounts of law are untenable, did not fully subscribe to Hart’s divide
between internal and external. He found that the bad man, whose “curiosity about the

%Banakar (2003) at 45.

"Holmes (1897) at 1-2.

8Jbid., at 2-3.

]bid., at 4. Holmes was skeptical about reducing legal practice to logical analysis. “Logic somehow
formalises legal reasoning, although it is not able to guarantee the right answer”. Costa (2021) at 95.
Vinx & Zeitlin (2021) at 10-11.

"IClaus (2012) at 5.

"2Schwartz (1992) at 183.

361



Vol. 11, No.3 Kalmet: Common Practices of the EU Intellectual Property Network...

law is aroused solely by his aversion to sanctions™’?, has as practical point of view to
the law as an insider accepting the norms. In the other hand, one is external who
“seeks to describe the law [...] by reference to the insider's point of view. Hart
himself, qua legal theorist, actually takes the external point of view”’*. Hence, my
standpoint has been defined by non-binarisms of Banakar and Shapiro — I observe the
CPs from external standpoint, using legal method if necessary.

The question whether an external observer understands the normative beliefs of
the insiders, may affect the quality of the analysis’®, but sharing the beliefs of the
insiders does not always seem to be recommended for the sake of objectivity. As the
binarism of legal and non-legal, so the binarism of internal and external is starting to
fade into a continuum with graduated internal or external positions. As SL is not an
authoritative text of law, less internal position seems even more justified.

The discussion about external and internal approaches has helped to understand
the issue of efficacy of the CPs: it does not seem to be necessary, for practical
purposes, that the IPOs (or other addressees) accept the CPs internally as something
with a binding force. It is sufficient that they, as the bad man, presume them to be
effective to avoid legal troubles or harder measures. The same applies to the informed
trade mark applicants, who have reasons to presume that the IPOs apply the
converged standards when they take decisions regarding their applications. I cannot
evaluate how much the mentioned presumptions differ from the attitude that the CPs
or are de facto or internally binding, viz. from the internal acceptance of the norms’
bindingness.

Fegus has found that since it is too expensive for a MS not to take communicated
SL into account, they are complied with; this ‘regulation by information’ refers to
regulation of others without the use of (binding) coercive mechanisms whereas the
addressees “adapt their behaviour semi-voluntarily in order to substantially reduce the
possibility of a future negative decision” ’®. Indirectly also individuals act in accordance
with SL to avoid the possibility of negative decision and its consequences’”.

Validity and Legitimacy

Validity is a necessary quality of a legal norm. If a norm is not valid, it does not
belong to the legal system. It is useful to think of money to draw parallels. Money,
similarly to law, is an institution’® that has its value due to its acceptance. If money is
counterfeit (not issued authoritatively) or has been put out of use, it is not valid.
Similarly, if it has been minted or printed but not yet taken into use. Validity can thus
depend on conditions of time and space but it is binary — partly or formerly valid
money is not accepted as money. However, it may have other value than value as

3Shapiro (2006) at 1159.

"Ibid., 1160. External standpoint is useful to a theorist to notice the changes of meanings of legal
concepts retaining their original form. Vid. Hamaiunova (2023) at 661.

5In Weber’s view, sociologists of law should not avoid considering in depth the meaning of legal
norms from the viewpoint of practical jurisprudence. Coutu (2018) at 23-24.

T6Fegus (2023) at 57. Stefan (2021).

"TFegus (2023) at 71.

BCotterrell (1992) at 3.
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money; a counterfeit or antiquated coin can be collectible, or be melted and recast, or
accepted instead of money for barter. In such case it has a function equivalent (i.e.,
equally valid) to money. Indeed, in less centralised societies plurality of accepted coins
(or means of payment) has been widespread, their value was evaluated on the basis of
the substance or market value. In modern societies monetary systems are centralised,
monopolised and exclusive; in most situations, exchange takes place by using money.
Bartering is not impossible but is extensively discouraged, and sometimes not allowed
(e.g., if the means are illegal, like counterfeit money). Thus, valid money is officially
and generally expected to have effect and value, and it has to be accepted on the
market; nevertheless, validity does not ultimately determine the extent of value, and it
is affected by market forces. Validity is also objective: it is not necessary that the
individual have an internal, psychological recognition towards valid money; it suffices
that they accept it in transactions. Analogically, validity causes a legal norm to exist in
a legal system, and be accepted in society.

In Hartian approach, to claim legal validity of rule is to express the attitude of the
speaker that the rule of recognition applies to that rule; the existence of the rule of
recognition is a matter of fact that certain people act and think a certain way’®. Hart
emphasised that people accept certain rules as something requiring certain conduct or
giving them a reason for action®. Though this interpretation may be possible for some
individuals, it does not seem to be necessary. There are individuals with their actions
and there are norms; reasons why people behave in a way or another is not explained
by legal norms. The explanation given by legal realists is more probable: for them to
say that a rule is legally valid, is “not to ascribe a "mysterious property" to a rule, but
rather to make a prediction about the behavior of a court”™®!. Whatever the reason for
action, a prudent (or bad) individual behaves in a way that avoids his actions from
being hypothetically judged illegal or invalid. ‘Court’ in this context includes all
relevant decision-making authorities, and in the context of CPs —the EU and MS
courts; for the applicants the IPOs are ‘courts’. When making the prediction, the
norm-subject is not affected by the question whether a norm of a CP is valid as part of
legal system, or by equivalence. Even though the CPs are not legally binding, they
have probably legal and other effects, and it is reasonable to avoid those effects that
would be unpleasant. In this sense the norms indeed give a reason for action.

Fegu$ has contended that validity, normativity, and bindingness are different
concepts, not dependent on the ‘hardness’ or ‘softness’ of rules per se: a rule does not
need to be binding to be valid or normative®?. She analysed the validity of SL in terms
of two positivist theories and concluded that SL are valid norms according both
Kelsen’s and Hart’s theory®?.

Validity of CPs is conditional on their relation to the EU legal system. It can be
established by ex ante or ex post recognition in law. Not knowing of ex post court

"Shapiro (2006) at 1169.

80Ibid., at 1165 and 1167.

811bid., at 1168.

82Fegus (2023) at 54.

8bid., at 68—69. In Weber’s theory validity in the empirical sense overlaps with Kelsen’s efficacy
criterion: if it continues to be used, it is valid. Weber’s validity in the ideal sense is more related to
the normative meaning attributed to it. Coutu (2018) at 26.
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practice, the CPs have been undeniably effectuated by the IPOs. The post-reform
regulation 2017/1001, a legal act in EU secondary law, constitutes the ex ante legal
basis for the process of adoption and implementation of the later CPs.

The EUIPO has been accorded the task to promote convergence of practices in
the fields of trade marks, in cooperation with the central IPOs in the Member States
(art 151(1)c) with an obligation to cooperate in relation to the tasks conferred on it (art
151(2)). The regulation mandates the EUIPO and also the IPOs to cooperate to
promote convergence of practices and tools in the field of trade marks, in particular in
the areas of the development of common examination standards, and the establishment
of common standards and practices, with a view of ensuring interoperability between
procedures and systems throughout the Union and enhancing their consistency,
efficiency and effectiveness (art 152(1)a and d). The obligation has been accorded to
the IPOs directly, not to the MSs.

Although cooperation is an obligation of the IPOs, participation in specific
convergence projects and implementation of specific CPs remain voluntary for the
IPOs, enhancing the agreement character and legitimacy of CPs. Freedom of the IPOs
not to participate fully or in part in the common projects has been recognised, with a
duty to provide a written statement explaining the reasons for the opt-out (art 152(3)).
Those IPOs who have committed to participate in certain projects, are obligated to
participate effectively therein, with a view to ensuring that they are developed,
function, are interoperable and kept up to date (art 152(4)). The provisions do not
include duties to implement CPs, the IPOs are free in this regard>*,

Legitimacy is an external reason supporting internal validity of an institution,
though not a condition of its existence in my view. There are several complementary
theories of legitimacy, defined by factual approval of those who are supposed to live
in the affected group®, conformity to the least controversial human rights and the
ability by the institution to provide benefits that would otherwise not be obtained®,
and by the procedures institutions follow in issuing their directives®’. Input legitimacy
relies on trust in arrangements ensuring that “governing processes are generally
responsive to the manifest preferences of the governed”s%.

The procedure for the adoption of CPs starts with an agreement on the
problematic area — its identification is based on the input by the members of EUIPN in
a consultation process, and has to be endorsed by the directing boards of the EUIPO®,
including representatives from the IPOs. Regulation 2017/1001 stipulates that the
projects are to be defined and coordinated by the Management Board on the basis of a

8Directive (EU) 2015/2436 specifies that the IPOs shall be free to cooperate effectively with each
other and with the EUIPO (art 51). In a different language, according to paragraph 39 of the
preamble of the directive, “[i]t is desirable that [IPOs] cooperate with each other and with the
[EUIPO ...]". Thus, the directive does not add new obligations compared to the ones expressed in
the regulation, but somewhat obscures the limits of the freedom and recommendability to cooperate.
8Meyer & Sanklecha (2009) at 2; Coutu (2018) at 168.

8Meyer & Sanklecha (2009) at 7.

81bid., at 8.

8Qutput legitimacy is about capability to solve the problems of the governed. Scharpf (2006) at 1-2.
8The procedure is described based on personal experience and the document “Convergence
Programme. Programme Brief” (2011) at 7-11.
https://www.tmdn.org/network/documents/89965/91990/3-harmonization_programme-v1-1.pdf.
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proposal by the Executive Director of EUIPO, and be of interest to the Union and the
MSs (Art 152(2) 1% alinea). The Board is also mandated to invite MSs to participate in
defined projects. Also, the EUIPO shall consult with users in particular in the phases
of definition of the projects and evaluation of their results (Art 152(2) 2™ alinea).

As established in practice, the structure, content and text of a CP are formulated
by a working group of limited size, including representatives of IPOs that intend to
implement the outcome of the project, and other members of the EUIPN. The
members are expected to reach consensus. The agreed text is made available to all
stakeholders for consultation; their observations are discussed by the working group,
and feedback is provided. The procedure is expected not to take more than two years.
The finalised document is discussed on a liaison meeting by all IPOs, and finally
presented to the boards of EUIPO for endorsement. The adopted text is translated into
all official languages and then, accompanied by a Common Communication, made
public”.

The procedure described is relatively strict, and also cooperative, transparent and
engaging, in order to reflect the widest possible acceptance by all stakeholders®!. This
is an aspect related to input legitimacy and ensuring approval in the affected group.
Though not democratic in common sense, direct engagement of, and opportunities to
make observations provided to the users forms a viable substitute. The CPs are,
despite involvement of EUIPO boards, not unilateral but cooperative acts. The
element of participation of all MSs through their [POs, at least in the boards of EUTPO
if they opt out from a specific project, gives them a multilateral character transcending
the working group members. The adoption of CPs is de facto agreement between
parties mandated to cooperate, thus considered legally competent in EU secondary
law, and willing to do so.

All the IPOs are invited to adhere to specific CPs and announce their intent to
implement it from a certain date in a written communication. Information on the dates
of implementation by IPOs is made public. When specific CP is being applied by an
IPO in its procedures, it is recommended, where applicable, to cite the CP within the
decisions”. Currently five CPs have been implemented by all IPOs members to the
EUIPN, and in the case of four CPs there is one abstaining IPO; in the remaining three
cases the number of abstaining IPOs is two or three. Data on actual enforcement of the
CPs are deplorably not known®>.

Binding Force and Legal Effect

I understand binding force to be a quality of legal norms depending on their
validity. Normativity, legal effect, and legitimacy render the norms more efficient and

%“Convergence Programme. Programme Brief” (2011).

91Regarding legitimacy in EU SL: Senden (2013) at 59; Lancos & Arroyo Jiménez (2023) at 3;
Kovacs, Toth & Forgécs (2016); Stefan (2021); Eliantonio (2021); Xanthoulis (2021).

22A description of the steps to implement CPs and the implementation dates communicated by the
IPOs are made available, e.g., https://www.tmdn.org/publicwebsite/#/practices/1819715

9There are few studies on the compliance with EU SL. Hartlapp & Korkea-aho (2021) at 61.
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acceptable, but they may be of different degree, and qualify also other than binding
norms. Bindingness is a binary, all-or-nothing concept™.

Binding force of EU instruments does not equal with their legal effect”. Legal
effect, a more flexible quality, accompanies always the binding force deriving from
law (e.g., directives have binding force inherently and recommendations miss it). EU
SL lacks direct legal effects®. Lacking direct effect, EU SL cannot have primacy over
national law, except if a hard law act of EU or MS refers to the EU SL instrument.”’
Indirect legal effect may exist without bindingness, even against the will of the norm-
authority if a MS court would use EU SL in its interpretation of Community law or
national law?®,

Bindingness works in one direction, namely downwards. It is obvious that a SL
instrument cannot change the effect of higher EU law”. Neither does non-binding SL
become a legal basis of its own right: it is a practice to be followed, ‘rule of practice’,
not legal rule'®, at least in strict sense.

Although binding force is a binary concept, it may be limited to some addressees
only. The status of EU directives illustrates this limitation. The effects of missing
binding force in law have been analysed in another context I find relevant. Namely,
constitutional Bills of Rights traditionally do not bind private parties, though they may
influence the application of private law by courts'’!. Fagan has referenced to a method
introduced by Raz, distinguishing operative and auxiliary reasons. A right established
in a horizontally non-binding Bill of Rights can serve to change private law only as an
auxiliary reason. The operative reason in this case is the value of legal coherence. The
task of the auxiliary reason is to transmit the force of that operative reason to a
particular act'?, Fagan explained the mechanism by the effect rights have when used
to justify duties. Such duties are either corresponding or derivative. A duty is
corresponding if its content can be inferred from the content of the right without
additional premises. The content of derivative duties can be inferred from the content
of the right only with reliance on additional premises'®; in such case the right in
question is the operative reason, and additional premises are auxiliary reasons'®*. A
non-binding Bill of Rights cannot provide operative legal reasons: at the best they
provide auxiliary reasons for changing private law; the operative reason has to be the
value of legal coherence!®. Judges have a reason to change law that lacks

%4 Arroyo Jiménez (2023) at 12.

%Stefan (2012b) at 879-887.

%Léancos & Arroyo Jiménez (2023) at 4.

97Sarmiento (2012) at 271. Application of primacy depends on competence area, locus and manner
of the reference. /bid., at 273. Reference in operative part of an EU hard law act, whether static or
dynamic, results in primacy of EU SL.

%Benden (2004) at 240.

%C-149/73. Senden (2004) at 245. C-266/90 [19].

10C-167/04 [207]. Stefan (2008) at 763. Though, a SL agreement has (incidental) binding force and
is a measure of general application. C-313/90. Lancos (2018) at 771.

191Tn Germany, e.g., indirect horizontal application has been recognised by courts. Fagan (2001) at 73.
102Fagan (2001) at 75 & 77.

183/pid., at 78.

147pid., at 80.

1057pid., at 81.
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coherence'%. Applying the theory to EU SL, the courts have to consider the non-
binding SL norms as auxiliary reasons (or interpretative mandates'®”), if it would to
serve to increase coherence of the legal system, by recognising its legal effects.

There are five principal scenarios of legal effect of EU SL, developed in the EU
court practice. As the practice is not fully consistent and in some cases the court has
been surprising' %%, the classification ought to be used with care.

First, the EU court, not influenced by considerations of formality'%’, has recognised
bindingness of “mistitled”” measures, whatever their form, if they are intended to have
independent legal effects by an institution competent to issue such binding acts'!°.

Second, informal agreements between EU institutions and other entities,
including MSs are binding pacta servanda if provided in EU hard law'!! and if the
law obligated the MSs to cooperate!'?. The agreement should be accepted by the
parties'1®, that implies they ought to be free to do so. Such agreements cannot be
unilaterally amended''*. Both scenarios are not genuine SL but binding law misnamed
(incidental bindingness)!'>.

Third, the highest normative value among genuine SL has been ascribed to self-
binding informal SL instruments of EU institutions and agencies!'®. Its self-binding
character for the norm-authority is due to the principles of legal certainty, legitimate
expectations, and equality, but obviously not if it would go against law'!”. However,
the court has admitted that an institution had to comply with self-imposed rules more
stringent than those established by the case law''®. Such SL cannot bind other parties,
even if intended to harmonise MS policies'!®. It is not binding to courts, but the court
may find appropriate to regulate in the same way as provided for in the SL'*. This
scenario is controversial as regards EU agencies. Limitation of discretion presumes
discretionary competence and although decision-making power can be delegated'?!, it
is limited to clearly defined executive powers, to the exclusion of discretionary

1067pid., at 82-83.

1097Sarmiento (2012) at 289.

18E g, C-308/11. Korkea-aho (2018). Fegus (2023) at 62. Lancos (2022) at 62-81.

109K Jabbers (1994) at 1016.

110Senden (2004) at 250, 255, 258, 260. C-22/70 [42], C-366/88 [24].

1Senden (2004) at 273. C-303/90, C-325/91. Mere acceptance of an act by its addressees or mutual
agreement does not suffice. C-9/73 [40]. Senden (2004) at 271.

"2Guidelines based on a treaty provision authorising “any appropriate measures”, negotiated with
and accepted by the MS, together with the treaty-based obligation to cooperate, have been
considered binding. Senden (2004) at 274-279.

113C-311/94 [49].

"4 ancos (2018) at 771. C-313/90 [44-45]. Fegus (2023) at 66.

15Senden (2004) at 235, 237-239.

16Fegus (2023) at 62.

Stefan (2008) at 769. C-189/02 P, C-202/02 P, C-205/02 P, C-208/02 P & C-213/02 P [211].
Senden (2004) at 418. Stefan (2017) at 207. T-15/02 [541], T-27/02 [109]. Fegus (2023) at 65—66.
An opposite example is given by Cannizzaro & Rebasti (2012) at 222. C-4/96 [31]. The principle of
legitimate expectations applies at the MS level in their implementation of EU law (art 51(1) FRC).
Weil3 (2023) at 51. Case law does not allow to make conclusions. /bid., at 52.

18Stefan (2012a) at 19. T-7/89 [54]. Cannizzaro & Rebasti (2012) at 228.

1pid., 29. E.g., C-360/09 [21].

1201pid., 20. E.g., T-230/00.

121Chiti (2013) at 95.
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ones'?2. From this Meroni law it seems paradoxically, that the agencies are not bound
by their guidelines despite there are 20 agencies whose founding Regulation explicitly
empower them to issue SL'?*. Views differ regarding the current status. Some authors
have interpreted today’s law to include powers to draw up guidelines, technical and
steering documents'?*, and others have noted that the EU court has ‘mellowed’ the
Meroni ruling'?®. Some have held that ESMA allows more powers to be delegated,
including a competence for tertiary legislation'2¢.

Fourth, pursuant to EU court’s guidance provided in Grimaldi, formal SL
instruments (debatably all SL with legal basis'?’) of EU institutions (debatably also
agencies) constitute not just voluntary interpretation aid for MS courts'?®, but
something the courts are bound to take into consideration when deciding disputes, in
particular “where they cast light on the interpretation of national measures adopted in
order to implement them or where they are designed to supplement binding
Community provisions™?°. This obligation is not an equivalent to consistent
interpretation standard applied in the case of directives'*’, although even informal SL
is an integral part of European law lato sensu, the body of norms to be used when
deciding on cases'!. Taking EU SL into consideration may extend application of EU
law in MSs. Generally, direct effect of hard EU law may be used to fill gaps in MS
law, or be applied instead of MS rules. If the EU rule is not sufficiently clear, use of
EU law is inhibited; however, if such unclarity may be eliminated by taking into
consideration EU SL, EU law might be made applicable in national courts'?.

Fifth, EU SL may serve as supplementary aid to interpretation, as useful points of
refence, or be altogether without legal effects (‘true’ SL). However, Lancos has
claimed that based on the case-law of the courts, even informal measures may become
fully-binding where there is express consent on the side of the MSs to be bound'?>.

Taking into consideration the flexible variety in case law, it is difficult to place
the CPs under any of the scenarios; being in fact agreements, the second scenario is a
strong candidate. However, Grimaldi criteria of interpretation may be relevant, or their
self-binding character.

122Rocca & Eliantonio (2020) at 178. Chiti (2013) at 95. Simoncini (2018) at 25-29. C-9/56, C-98/30.
123Chiti (2013) at 99. Rocca & Eliantonio (2020) at 181. Regulation 2017/1001 mandates the
Executive Director of EUIPO to adopt internal instructions and publish notices (art 157(4)(a)). T-
523/10[29].

124Jordana & Solanes Mullor (2023) at 212.

125Simoncini (2018) at 33. C-270/12 [41-45, 66)].

126Bgttner (2023) at 185. Vaughan (2023) at 224, 227.

1270nly recommendations. Senden (2004) at 390-393. Later, where a SL measure “is foreseen or
embedded in primary or secondary law, the Grimaldi obligation applies in full. If instead the [SL]
instrument is not derived from primary or secondary law, national courts may decide whether or not
to take it into account”. Eliantonio & Stefan (2018) at 463. Korkea-aho (2018) at 27. Arroyo
Jiménez (2023) at 16. C-501/18 [80].

128But not EU courts. Arroyo Jiménez (2023) at 16.

129C-322/88 [97]. Senden (2004) at 386. Full extent of the wording ‘to take into account’ is not
clear. Eliantonio & Stefan (2018) at 463.

130Senden (2004) at 389; Arroyo Jiménez (2023) at 17; Stefan (2008) at 767.

131Stefan (2008) at 764.

132Sarmiento (2012) at 269-270.

133Lancos (2018) at 782.
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Normativity and Communication

The concept of normativity, though used extensively, is not used in a consistent
way'**. The reader may have noticed its mingled use in the 2™ section of the article.
Here 1 use the meaning inferable from the following explanation: “[Normative
propositions] convey information about the deontic status of certain actions or states of
affairs”'3°. Normativity is a condition for the legal effect to be possible.

Analysing the content and first-hand meaning of the CPs in general, a couple of
aspects are noticed. Non-bindingness has seldom been claimed expressis verbis: just
in CP12 and in CP13. Implied legal non-bindingness, expressed by the lacking need to
amend the MS laws, is pervasive. The CPs purport to apply law in converged practice,
not to change it. The overall method used while formalising the CPs has been either to
provide a systematised interpretation to a problem addressed by EU courts'*%; or to
address analytically a new or topical horizontal issue, by providing systematised
guidance'®’. The use of deontic vocabulary is remarkable feature!*®. In general the
CPs recommend, in particular they often express obligations by “must”. On other
occasions softer modal verbs are used'*°. The use of language is, however, secondary
to the nature of the source —indicative mood may often be used to communicate
imperative message'“’. That is why the “Common Practices” carry simultaneously a
descriptive and prescriptive message.

The CPs describe practices and, endeavouring to converge, aim to influence
behaviour. They contain prescriptions, given by a norm-authority to a norm-subject!*!.
I use the form of a norm analysed by von Wright to get a generalised understanding of
the structure of the prescriptions contained in CPs. Von Wright distinguished several
components of a norm, all of which are not relevant here!42,

The character of the prescriptions (the effect that something — this something
constituting the content of the norm — ought to be done ezc.), in most of the CPs, is
about how the trade marks, certain features thereof, or the lists of goods and services
in trade mark applications or registrations, ought to be evaluated or interpreted by an
IPO. Sometimes it is the behaviour, motive or perception of the applicant or other
persons that needs to be evaluated; occasionally the prescriptions address the
applicants or other persons, e.g., about how to format and submit evidence. The
practices address the IPOs, not the applicants or users, who are affected by the
practices only indirectly. It would be, however, misleading to conclude that the

34Hydén (2023).

135 Alchourrén and Bulygin (2015) at 103.

136particularly CP1, CP2, CP4, CP8, CP15.

137Particularly communication on New Type trademarks, CP11, CP13, CP14.

138 Aust (2007) at 53. SL instruments ,,do not simply describe a manner to regulate conduct; to the
contrary, soft law measures frequently make claims that are meant to prescribe the conduct of their
addressee — to command, oblige, guide. Petropoulou Ionescu & Eliantonio (2023) at 81.

139The use of should has been considered by EU court a reliable indicator of a lack of obligation.
Yet, it may convey obligation and necessity. Andone & Coman-Kund (2023) at 168.

140Cremona (2021) at 1244.

141Von Wright (1963) at 2-3, 7.

“2bid., at 70-71. Von Wright held that recommendations are not norms, but they are still related
categories.
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practices have little bearing on the users — the decisions made by the IPOs affect the
users directly, and sometimes the norm-subjects include also them. The standardised
practices allow the users to expect the reactions of the IPOs, and thereby affect the
behaviour of the users.

The prescriptions are on a limited level autonomous, as the members of EUIPN
as the norm-authority either are or represent the norm-subjects. However, as most of the
CPs rely on court practice, they have a strong heteronomous element'*’. The
prescriptions have hypothetical nature: their conditions of application are not determined
solely by their content but depend on further conditions'**. Those further conditions
may be either substantive, containing variables not covered by the scope of the CPs, or
legal arguments of strongly binding nature, that render the prescriptions of CPs at least
partly inapplicable.

CPs miss an ambition to be binding — this feature has been repeatedly expressed
by their shape, structure and text. The CPs do not follow the model of binding
documents of the EU. Instead of being structured in articles or even being divided into
sections and paragraphs, a rather hectic layout and partial numbering of text units have
been used'®. As the CPs rely heavily on the jurisprudence of EU courts, cited in
footnotes, the layout of the CPs reminds more a legal paper than a legislative text. Due
to provided hypothetical examples of interpretation of the agreed principles, the look
of the CPs reminds a study manual; sometimes graphs and tables have been used in
the text. Their title does not clarify further on the nature of the texts; after all, it is not
conclusive to decide on the nature of the text by its form or title'*°.

As texts, the CPs communicate a normative message, although softly.
Communicating normative expectations is not only information but also a “speech
act”, a performative act through which a change in behaviour comes about!*’. Taking
into account the obligation to cooperate, the expressed consent, and the formulated
message on the content of expected behaviour, they have twofold character. First, the
CPs constitute commissive speech act expressing the parties’ intention of being
committed to a stated course of action'*3, viz. accepting an obligation. This applies to
the cooperation and implementation. Second, the CPs contain purposive speech acts
conveying a purpose to take a certain course of conduct'#’. The parties have resolved
to apply EU trade mark law in certain converged manner, as formulated in the CPs.
Whether it will be given effect, depends on circumstances external to the commitment,
including more binding norms that prevent the use of CPs.

S1bid., at 76-77.

141bid., at 74.

145 Aust (2007) at 48, 431.

146The International Court of Justice has deduced the intentions of the parties from the circumstances.
Chinkin (1989) at 224.

147Van Hoecke (2002) at 130; Onuf (2013) at 82; Costa (2021) at 96.

“80nuf (2013) at 87.

149Ruiter (2001) at 5.
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Conclusions

The Common Practices of the European Union Intellectual Property Network
have been established under European Union secondary law, which mandates
cooperation between the European Union and Member State intellectual property
offices (IPOs). This framework validates the Common Practices within European
Union law. They are developed and adopted through an inclusive and transparent
process that involves participation by and input from users of the trade mark system,
enhancing their normative authority. IPOs express their commitment to implement
these practices.

As multilateral agreements, the Common Practices aim to achieve a common
objective: to harmonise practices and ensure consistency in IPO decisions. While this
goal serves a practical purpose, it also has legal implications, as it shapes expectations
for users and the public. The Common Practices are part of a broader palette of
European Union soft law instruments. Although they are not legally binding,
European Union courts have acknowledged that such instruments can still have legal
effects. Currently the clarity regarding the legal implications of European Union soft
law in general, and the Common Practices specifically, is somewhat ambiguous.

Internal and external endeavours to understand law converge, and insights from
external sources help to refine internal methods. It is likely that both the IPOs and
applicants take the Common Practices into account in order to achieve their aims and
avoid troubles. The Common Practices convey a normative message that, while not
legally binding, evoke changes in behaviour through commissive and purposive
speech acts. These norms can be applied in practice, provided that they are not
overridden by higher legal norms.
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The Leasing — Concept and Types.
Comparative Legal Analysis between the European
Countries. Challenges before the Leasing

By Veselin Hristov”

In recent years, the lease contract has become more and more applicable and
occupies a key place in commercial relations and business. In Bulgaria, the
legal regulation of the leasing contract is relatively new and imperfectly
developed. There are many legal loopholes and it is they that determine the need
for a comparative legal analysis. The purpose of the study is to analyze the
various European legislations regarding the leasing contract and to find
effective solutions for the legal system of Bulgaria. The main types of lease
contracts — financial and operational — are examined and analyzed in detail.
Their features and characteristics were studied, as well as a comparative analysis
was made between them. Next, in the research, a comparative-legal analysis of
the leasing contract in different European countries was made in terms of its
development and distribution, as well as its legal characteristics. The mechanism
of action and functioning of the leasing contract in several European countries is
analyzed. Conclusions are made regarding the legal framework under which the
lease contract is most effective. Types of leasing contracts specific only to
certain European countries and their advantages are examined.

Keywords: Operating leasing, Financial leasing; Alternative financing, Lleasing
Contract; Financial instrument

Introduction

Leasing is a major source of investment support for European businesses that
isused by companies of all sizes and across all industries, including the public
sector. The leasing as asset financing is one of the largest provider of financing to
business and individual customers. The leasing could be defined as an investment
loan transformed into a material form — leased asset. Compared to other forms of
finance, they are often cheaper and made more readily available. In fact, because
of their ownership of the asset (which actsas a form of inbuilt security), lessors are
able to provide finance in situations where other lenders are not.

In Bulgaria the vehicles are the most leased asset — at the end of 2024 over
50% of all leased assets. They are followed by machinery, technical equipment,
aircrafts, yachts, etc.' Many companies (from the smallest to the largest multinationals)
are turning to the leasing as an allternative financing product. The start-up
companies also very often use the leasing services. The so-called MUSH sector

*Senior Manager NPE in UniCredit Leasing, Sofia, Bulgaria.
Email: veshris@yahoo.com
'https:/www.bnb.bg/bnbweb/groups/public/documents/bnb_download/202412 s lease press al bg.pdf
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(municipalities, universities, schools, hospitals) is also using leasing as a fast and
effective financial instrument to introduce high-tech assets into their activities
without having to invest their own large amounts. Leasing allows businesses and
other types of lessees to manage their working capital by spreading payments over
the life of the asset. Leasing also enables clients to upgrade their assets to the latest
technologies so that they remain competitive. It is often more affordable and
quicker to obtain than other forms of finance and provides greater operational
flexibility in comparison to the outright purchase of an asset.

History of the leasing
Background

The financial leasing is relatively new financial instrument alternative to the
classic investment bank loan. Unlike the bank loan, which received its legal
regulation with the first commercial laws in Europe, dating from the 17th-18th
century, the leasing contract received its legal reglamentation in the 50-60s of the
20th century.

Despite fact that the legal regulation of the leasing contract is relatively new,
its basic concept - to use someone else property for remuneration - has found
expression in various transactions and legal relationships since ancient times.

Aristotle in his work ,,Politics" (Book I), written around 350 BC, has given
the idea of using money to make more money — what we might now call financial
speculation or leasing for interest.

The Code of Hammurabi, dating from 1754 BC, entitled “Title 65, concerning
leasing and hiring”, constitute the oldest evidences founding of the existence of a
leasing relationship.

In this context, the leasing contract is settled later in Roman private law in
The Code of Justinian, dating from 529 AC.

The Modern Concept of the Leasing Contract

The modern leasing contract originated ftom the United States of America in
the 1950s of 20" century when, in 1952, in San Francisco, the world's first leasing
company was founded - United States Leasing Corporation.?

About a decade later, the idea crossed over the ocean and reached Europe, where
the first European leasing company was founded in 1962 in Diisseldorf, Germany.

In the 60-70s of the 20" century, there was rapid growth in the development
of the leasing sector. The reasons for this growing were the foundation of
specialized leasing companies which start to offer a new investment financial
product. The leasing industry was developping progressively in the 70° when a
significant number of leasing companies were founded in Western Europe. In

2Gao (1999).
SHumbach (1983).
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1972 the European Federation of Leasing Associations - Leaseurope was founded.
Its members are leasing companies from almost all European countries.

In the countries of Central and Eastern Europe, such as Poland, Czech
Republic, Hungary, Bulgaria and the countries of the former Soviet Union, the
leasing contract start its development in the 90s of the 20" century. During the
period of the transition to a free market economy in these countries the leasing was
not only a new method of financing, but also was an important factor for their
economic reforms and development.

In Bulgaria the leasing for the first time was regulated in the Commercial Act
of 1996*. The first Bulgarian leasing company was founded in 1997. At the present,
there are registered 107 leasing companies which offering financial leasing”. In the
90s of the 20™ centuries, the leasing was established in over 80 countries worldwide.
By 2020 the size of the global finance leasing market was USD 1 200 970 million
and is expected to reach USD 1 995 380 million up to 2027.

It can be concluded that leasing is widely used in the trade turnover and has
become one of the largest and fastest growing sources of capital investment.

The Leasing Contract Nowadays

Nowadays the leasing contract, as a legal institute, is a subject of study by the
legal science. This leads to the appearence of new types of leasing contracts, such as
leaseback, leverage leasing, eco-leasing ect.

Development of the Leasing in Bulgaria

In Bulgaria the leasing contract as a commercial deal was regulated for the
first time in the Commercial Law Act from 1996. The legal framework is very
basic and does not respond to the dynamics of the development of the commercial
relations to date. It needs for updating and reassessment.

The trend shows that leasing companies emerged as subsidiaries of the larger
banking groups operating in Bulgaria. This was provoked by the striving to deversify
the range of financial instruments and products offered by the banks aiming to attract
more new customers. There are also independent leasing companies, but they do not
have a significant market share.

Definition and Types of Leasing

The etymology of the term 'lease' is derived from the English verb 'to lease' and
has English roots. From comparative law point of view, as well as in the Bulgarian
legislation, there is no precise translation of the term. This is most likely due to the
different term translation in the individual national legal systems.

An interesting fact is that the term "lease" was used for the first time during the
Second World War to refer to an operation which was not a typical leasing

4The Commercial Act (1996).
Shttps://www.bnb.bg/statistics/index.htm
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relationship - "land-lease" - naval deliveries of arms, combat equipment ect. from
USA to the Allies.

There are some differences between the two terms — “lease" and “leasing." It
should be clarified that 'leasing' refers and it is equivalent to the 'leasing contract',
whereas 'to lease' refers to the using of an asset for a remuneration. Although there
is no an universal definition of the leasing which unify all its forms, a widely
accepted characteristic of all types of leases is the use of an asset for remuneration.
The leasing allows temporary and flexible use of an asset without transfering the
ownership of it.

In the financial leasing, this common definition should be extended to the
possibility the leased asset to be ascqured by the lessee. In the European
countries, there is a clear distinction between the two main types of leasing -
financial and operating. It is interesting that there is no an explicit legal definition
of the leasing contract in Norway, Slovakia, Sweden and Denmark.

The legislation in only of two European countries allows other types of
leasing contracts, besides the two main types. In Estonia this is a leasing contract
which is similar to the financial leasing whith regard to conditions, but the lessee
at the beginning of the contract acquires ownership over the asset. The leasing
price is paid during the contract period. This type of a leasing contract is mainly
oriented towards private customers who mainly buy used cars. In Sweden is
regulated a type of leasing contract which is similar to a hire - purchase. Unlike a
typical hire - purchase, the ownership here is transferred to the lessee at the
beginning of the contract®. The lessor has the right to terminate the contract and
repossess the leased asset in case of lessee default.

Financial Leasing

The financial leasing is a form of leasing under which the lessor acquire an
asset from a third party (supplier) on terms determinated by the lessee and lease it
to the lessee for use. Upon performance of all its obligations under the financial
leasing, the lessee may acquire the asset on its residual lease value or to return it.
The specifics of the financial leasing are in its structure which involving three
parties — the lessor, the lessee and a third party (supplier) and three relationships
between them — mandate (primary) relationship, leasing contract and executive
relationship (supply contract).

In the financial leasing the right to use the asset could be be transformed into
ownership of the asset. Under the financial leasing contract, the potential
aquisition of the asset is a latent legal opportunity for the lessee’.

In the financial leasing (identical to the bank loan) there is always a self-
financing part provided by the lessee. This part is usually equals to the down
payment under the leasing contract and it is absolute condition for the leasing
contract to come into effect. Usually, the down payment is not less than 20 % the
leased asset value. The self-financing provided by the lessee, in fact, indicates for

Shttps://www.leaseurope.org/
"Gerdzhikov (2008).
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his intention to acquire subsequently the leased asset upon payment of all his
obligations under the financial leasing contract. Namely, the self-financing part
characterize the financial leasing as an investment finacial instrument. The self-
financing part shares the financial burden between the contactual parties in relation
to the financing and acquisition of the leased asset. In the operating leasing there is
no requirement for a self-financing part provided by the lessee, because according
to this leasing contract the main intention of the lessee is to pay for the use of a
leased asset for a specified term and after that to return it back to the lessor. Under
the operating leasing, there is no option for the lessee to acquire the leased asset.

Consumer Protection in the Financial Leasing

The financial leasing provides for stronger legal protection for consumers.
According to the Bulgarian legislation®, the consumer of a financial leasing could
unilaterally reject from the contract — within 14 days of its conclusion. In this case,
the lessee should return the leased asset, if he has already received it. The relevant
point here is the moment of the conclusion of the leasing contract, and not the
moment of the acquisition of the asset by the lessor or the delivery date of the asset
to the lessee, which circumstances chronologically always follow the conclusion
of the leasing contract. The financial risk for the lessor is increased in case the
asset has been already acquired by him or delivered to the lessee since the market
price of the returned leased asset is already undervalued and not equivalent to the
acquisiton asset price. Therefore, in such situation, the financial risk, equal to the
difference between the acquisition price and the current market value of the asset,
is entirely for the lessor. The legislation does not provide for any compensation
option for him. Furthermore, the lessor should return the down payment to the
lessee wuthout be entitled to retain a part of it, equal to the difference between the
acquisition price and the current market value of the returned asset.

In a view of all, de lege ferenda, legislative amendments is recommended to
be undertaken in the comsumer protection regulation related to the financial
leasing which should take into account the specifics of the leasing product and
provide for some defense for the lessor in the event of a unilateral contract
rejection by the lessee. As an appropriate approach could be provide a right for the
lessor to retain part of the down payment, equal to the difference between the
acquisition price and the current market value of the asset (at the time of its return
by the lessee), where the market value of the asset will be determined by an
independent appraiser.

Main Advantages of the Financial Leasing

Usually, the financial leasing cover up to 80 % of the value of the asset. There
is no additional requirements for providing of any collaterals (mortgage, pledge,
bank guarantee) by the lessee. The financial leasing may not provide for a
payment of a residual value (so-called without an option or closed-ended contract)

8Art. 29, par. 1 of Consumer Credit Act
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at the end of the contract term. In this case, the financial leasing, similar to a pre-sale
contract, contains itself the latent possibility for each of the parties unilaterally to
claim the transfer of the ownership of the leased asset to the lessee after payment of
all lease installments. Therefore, in the so-called closed- ended financial leasing the
right of the lessee to acquire the leased asset is also his obligation’. The closed-
ended leasing contract is the emanation of the financial leasing — its most typical
manifestation as a specific financial instrument. In this case, similar to a bank loan,
the financial resource transformed into an asset is fully utilized by the lessee.

The financial leasing may provide for a payment of a residual value (so-called
with an option or open-ended contract) at the end of the contract term, which
usually could reach up to 25-30% of the value of the leased asset. This is highly in
favor of the lessee, because this option significantly facilitates his financial burden
during the contract “lifetime” where at the end of the contract the lessee could
choose whether to pay the residual value or to return the asset'®. The acquisition of
the leased asset depends solely on the will of the lessee (in contrast to the so-called
closed ended leasing).

The lessor manages all the incidental costs during the "lifetime" of the leasing
contract, such as maintenance, insurance, taxes, fees, etc., which greatly facilitates
the lessee (opposed to the bank loan where the borrower is responsible for this).

The lessee does not have to close down some his own free financial resources,
because he mainly uses the financial resource of the lessor as keeping his owns for
investment and developing his activity.

The lessee could manage working capital by spreading his payments over the
life of the asset.

For the lessee no additional collateral required due to the in-built security
provided by lessor’s ownership of the asset

Leasing Types

The operating and financial leasing are the two main types of leasing. This
division is traditional and accepted in the legal systems of the most European countries.

The operating leasing is also known as ordinary leasing. As a legal instiut it is
similar to the rent contract that is why some authors categorise it as a type of a rent
contract. The main purpose of this type of leasing is the using of a leased asset. In
this type of leasing the lessor does not borrow its own finnacial recources to the
lessee, investing them in the acquisition of a specific asset which will be the object
of the leasing contract. At the date of the conclusion of the leasing contract the
lessor is an owner of the asset which is object of the contract, and he don’t aquire
an asset to lease it. In this type of leasing contract the lessee cannot acquire the
leased asset on the ground of the contract. This can only be happen if between the
parties is concluded a new unrelated additional purchase contract for the sale of the
leased asset. In this case the acquisition price of the asset will be its fair market
value (not its residual leasing price as is in the financial leasing). That’s why,

*https://www.unicreditbulbank.bg/en/unicreditleasing/types-leasing/closed-end-financial-leasing/
1%https://www.unicreditbulbank.bg/en/unicreditleasing/types-leasing/open-end-financial-leasing/
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usually, at the end of the operating leasing, the lessee returns the asset to the lessor,
because the lessee is not interested to buy the asset at its fair market value.

Subleasing

The subleasing is not explicitly established as a separate type of contract. It is
a derivative relationship existed between the lessee and a third party. Its legal
nature is a type of rental relationship under which the lessee may lease the use of
the leased asset to a third party with the lessor's approvement. There is not any
special requirement for the form of the agreement between the lessee and the third
party. The third party is only user of the leased asset and he couldnot claim any
rights of acquisition in relation to the leased asset. Only the lessee has such rights.
The lessor does not have any rights in relation to the third party and couldnot claim
any overdue payments against him.

Leaseback

The leaseback is a special type of a financial leasing operation which has no a
legal regulation in most European countries. In relation to the leaseback are
applied (accordingly) the general rules established for the financial leasing and
commercial practices of the leasing companies.

Here, on one side, the lessee enters into the relationships as a seller under the
supply contract and, on the other, as a lessee under the leasing contract. There are
two legal relationships between two parties. Ownership over the asset is transferred
from the lessee (supplyer) to the lessor, who lease back to the lessee the same asset.
The main purpose of these transfers is to be accumulated free (operational) financial
recourses for the lessee while continuing to use the asset. In the leaseback, there is
coincidence of lessee and supplier.

In Bulgaria, there is isolated court descision'! which declared the leaseback as
invalid deal. In the leaseback the lessor is secured by the transfer of the ownership
over the leased asset which is agreed in advance in its favour. The court held that
the leaseback in fact is a loan secured by a commercial sale with buyback option,
not by pledge or mortgage, which is prohibited by the law. According to the court
interpretation, this case is about pre-arrenged way of satisfying the creditor before
any default by the debtor.

In Italy, the legal lack of the leaseback regulation is overcomed by judgment of
the Italian Supreme Court according to which the leaseback is admitted as a valid
legal relationship.'?

In conclusion I would say that it is recommended the leasback to be explicitly
regulated in the national legislations of the European coutries. Thereby its application
will be secured and the interests of the parties better protected.

Case No. 660/2017, Plovdiv Appeal Court descision No. 65/21.02.2018
12Supreme Court descision No. 21042/11.09.2017, 1I Civil Division
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Leverage Leasing

The leverage (separate) leasing is known and used mainly in the countries of
the Anglo-Saxon legal family. It is not common in Bulgaria and the other countries
included in the present comparative legal analysis. The regulation of the levarage
leasing has some individual characteristics that recognized it as a distinct category
of leasing'>.

The leverage leasing is a finance structure (arrangement) involving three parties
- besides the two main parties of the leasing contract - the lessor and lessee, a third
party is involved - a lender (providing debt financing). This third part (bank or non-
bank financial institution) grants a loan to the lessee for the purchase of the leased
asset. In this structure, the lessor usually finances the acquisition of high-cost and
risky assets as aircrafts, ships or industrial equipment — by combining their own
equity with borrowed funds from the lender. The lessor usually provides up to 1/3 of
the asset value where the remaining value is finaced by a finacial institution under
concluded with the lessee loan agrreement. Therefore, the financial institution funds
the main part of the leased asset acquisition. The lender holds a secured interest in
the asset and an assignment of the lease payments. The lessee make lease payments,
which are often directed to the lender to service the debt.

It can be said that the leverage leasing is closest to the financial leasing but
also has its own specific distinctions.

The Concept of Social Leasing

Social leasing emerged as a contentious topic in 2024. France’s experiment
with subsidised leasing of electric vehicles (EVs) for low-income families, while
well-intentioned, proved financially unsustainable. Enhancing the second-hand EV
market to make these vehicles accessible and attractive. Extending social leasing
to other green assets, such as heat pumps and solar panels, introduces additional
complexities. Unlike EVs, these assets are immovable, making recovery in cases
of default more challenging.

Social leasing is seen as potentially contributing to the European Union’s aims
including protecting and improving the quality of the environment, combating social
exclusion and discrimination, and achieving sustainable development. The lease
payments made by the user need to be made affordable where normally they would
not be. The credit risk to the lease provider need to be manageable when normally
they would not be. The need for grants and subsidies needs to be carefully managed to
allow the solution to be used on a large scale, making a substantive contribution to the
underlying policy objectives. Providing social leasing solutions should not be loss-
making for providers, to avoid distorting the market. Legislative innovations and
government guarantees would be essential for potential extension of social leasing
programmes and the enhancement of government-funded subsidies or favourable
policies for green assets, such as EVs and electrically powered machinery.

13U.S. Generally Accepted Accounting Principles (GAAP), specifically ASC 840, issued by Financial
Accounting Standards Board (FASB) on 01.07.2009.
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Distinguishing the Leasing from similar Legal Institutes
Operating Leasing vs. Rent

The operating leasing is always defined as a commercial deal unlike the rent,
which could be also a civil deal.

In this leasing there is no limitation in the term (period) for which the
contract is concluded and there is no imperative requirement for a maximum
contract duration, unlike the rent where there is always legislatively required
maximum contract duration. In different European countries this term varies. For
example, in Bulgaria and Poland the duration is up to 10 years, in Slovakia - up to
6, in Italy —up to 30 etc.

After the duration expired, the rent could be implicity continued — when the
tenant with the knowledge of the lessor continues to use the property and pays the
rent. This is so-called 'implied continuation rule' known from Roman law.
However, this rule is not applicable to the operating leasing where the contract
term could be only expicity continued by the sides.

Financial Leasing vs. Hire — Purchase

In the hire - purchase the buyer uses its own funds to acquire the asset,
whereas in the financial leasing the lessee uses borrowed funds from the lessor.

The lessee has the main right to use the leased asset without acquiring it on the
leasing contract ground. The lessee could acquire the leased asset after the conclusion
of an additional agreement for its transfer. In the hire — purchase usually after the
payment of the purchase price by the buyer, the ownership transfer of the asset is
automatic. It is possible the transfer effect to occure immediately, with the conclusion
of the hire — purchase contract, but this is rather an exception in the common legal
practice. In the hire - purchase the main contract purpose is the acquisition of the asset.
The price is paid regardless the buyer uses the asset or not.

Usually, in the hire - purchase the buyer makes deferred equal instalments
untill the end of the contract. It is different in the so-called open — ended financial
leasing where the acquisition option (final instalment) for the leased asset could
reach up to 30-35 % of its value. In financial leasing, in general, the term
corresponds with the useful life of the leased asset.

Who takes on the Asset related Risks?

The main purpose of the financial leasing is the acquisition of the asset, as
opposed to the operating leasing where the main purpose is the use of the asset.
This distinction between the two types of leasing gives one of the most significant
differences between them — the risk bearing in relation to the asset.

In the case of a financial leasing all the maintenance concerning the use of the
asset, incl. the risk of damages or total loss of the asset (and the related insurance
coverage) are at the expense of the lessee. This feature of the finance leasing
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comes from its loan nature - the lessor loans to the lessee transformed purchase
price into the leased asset.

In the case of an operating leasing the rule is that all the maintenance
concerning the use of the asset are at the expense of the lessee, but the risk of
damages or total loss of the asset are at the expense of the lessor. This feature of
the operating leasing comes from its rental nature.

In some European countries, there are some specifics when the lessor takes on
the risk over the asset - Estonia, Norway and Slovakia. In Estonia when the leased
asset of operating leasing is more specific or expensive. In Norway and Slovakia
when an operating leasing contract is concluded with a consumer'*.

Legal Form of the Leasing Contract

In most European countries, there are no specific legal requirements regarding to
the form of the leasing contract. The rules for the leasing contract form are mainly
derived from the common leasing practice where is accepted the form to be written
(on paper or electronic). In Slovakia, due to the increasing consumer protection the
contract with a consumer should be concluded in written (on paper) form. In Bulgaria
some leasing companies conclude leasing contracts with notary deed mainly to have
litigation advantages in case of the lessor default.

In most European countries, the leasing contracts could be concluded by
electronically sing. In Bulgaria, according to unofficial information, about 50% of the
leasing contracts are electronically signed - mainly for cars and assets at a lower value.
In Estonia the leasing contracts are concluded entirely by electronically sign. In the
opposite, in Portugal the leasing contracts are mainly concluded on a paper because
Portuguese national registers for vehicles and real estates requires a physical copy of
the leasing contract to be provided.

In general, it can be said that in the European countries the conclusion of the
leasing contracts by electronically sign will increase and dominate in future over the
paper signed contracts.

Who can provide Leasing?

In general, there are mandatory legal requirements regarding to the lessors who
provide financial leasing. As financial institutions, the leasing companies should be
registered in a special national register. Exceptionally, in Poland, Denmark and
Slovakia a non-financial institution may provide financial leasing without being
registered in a special national register. In general, there are not specific legal
requirements for the leasing companies who provide operating leasing. The only
exception is in Estonia where both financial and operating leasing could be provided
only by financial institutions'®.

https://www.leaseurope.org/
Bhttps://www.leaseurope.org/
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Results
The Main Right of the Lessee is to use the Asset

The lessee has the right to use the lease asset without its acquiring. The
leasing contract differs from the hire purchase of an asset where the ownership
over the asset is transferred automatically from the owner to the buyer (in the
beginning or at the end of the contract), unlike the leasing where for the leased
asset transfer an additional contract must be concluded. The main purpose of the
hire purchase is the acquisition of the asset. The price is paying no matter the
buyer uses or not the asset. In the hire purchase the buyer has the right to aquire
the asset at the agreed contract price.

The right to aquire the asset under the hire purchase differs from the option
(right) to aquire the leased asset at the end of the leasing contract. Normally, in the
hire purchase, the buyer pays equal deffered instalments, including the final
instalment, as opposed to the option under the financing leasing, which can reach
up to 20 % of the leased value of the asset. The financical leasing without an
option (so called “closed end contract”) is similar to the hire purchase contract
where the lessee/buyer has the right to acquire the asset at the agreed price after
the payment of the last deffered instalment under the contract. That is why the
accounting treatment of these two types of contracts is also similar. The main
difference between the hire purchase and the financical leasing is that the buyer in
hire purchase uses his own funds to acquire the asset unlike the lessee who uses
the lessor finacial recourses.

In the Financial Leasing, the Lessee makes linked Series of deferred Payments

In the financial leasing there is a whole debt for the principal, the payment of
which is spred over the time in linked series of deffered lease installments. The
payments for the principal are not periodic independent single payments (as they are
under the operating leasing). The specific in the financial leasing is that each
installment contains itself two components - principal and interest, where the principal
is the delivery asset price and the interest is the remuneration due by the lessee for the
use of the leased asset. The interest could be formed as a fixed or floating rate.

The specific here is that the lessee due the principal in any event, regardless he
uses or not the leased asset (opposite to the operating leasing where the lessee due
payments if only he is able to use the leased asset). Namely, this characteristic of the
leasing principal constitutes the loan component of the finacial leasing. In the financial
leasing, the lessee could choose whether to acquire or to return to the lessor the leased
asset upon payment of all his obligations under the leasing contract

In the operating leasing separately identifiable fixed periodic payments are due,
which are relatively independent of each other and constitute the remuneration for
only the asset use. These payments and are not relevant to the asset value and they are
not directed to asset acquisition (opposite to the financial leasing where the payments
are connected and usually directed to a final asset acquisition). That is why if the
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lessee in operating leasing is not able to use the asset, he is not obliged to pay
remuneration for it.

Limitation Claim Period for the Leasing Receivables

There is controversury case law on the applicable limitation period claim for
the leasing receivables under the financial leasing. There are some court descisions
which accept that the limitation period claim is within 3 years, both in respect to the
principal and interest.'® However, the dominant case law percieives that the limitation
period claim for the principal should be within 5 years.!”

I consider the principal under a financial leasing should be treated in the same way
as the principal under a bank loan, where the limitation period claim for the principal is
always 5 years. In the financial leasing, the total value of the lease payments is
calculated to cover the price at which the leasing company acquired the leased asset.
Therefore, the legal result under the financial leasing is the same as with an invesment
bank loan, where the principal of the lease instalments actually constitutes the cost of an
invesment loan transformed into the acquired and leased asset. It could be said that the
financial leasing resembles are transformed into asset investment loan.

Regarding to the interest under the financial leasing and the lease instalments under
the operating leasing the limitation period claim should be within 3 years, which is
applicable for the periodic payments.

Discussion

The leasing industry is grappling with evolving business models, driven by
the consumer demand for flexibility. There is a growing trend toward shorter-term
contracts, particularly among younger generations. However, this flexibility comes
at a cost. For EVs, however, unstable residual values (RVs) are prompting leasecos to
encourage longer-term contracts in the business-to-business (B2B) segment. In the
business-to-consumer (B2C) space, subscription models and pay-per-use
arrangements are gaining traction, although they bring higher costs. The market is
heading in both directions - longer contracts for some assets, shorter for others.
The challenge lies in balancing flexibility with financial stability, particularly in an
era of rapid technological change. The industry’s adaptability and innovation will
be key to its continued success.

16Case No 904 / 2016, II Commercial Division, Decision No. 65/23.05.2017 of the Supreme Court;
Case No 60274/2016, IV Civil Division, Decision No. 225 /18.10.2017 of the Supreme Court; Case
No 1799/2014, IT Commercial Division, Decision No. 82/02.06.2015 of the Supreme Court

"Case No 795/2010, IV Civil Division, Decision No. 261/12.07.2011 of the Supreme Court; Case
No 1048/2013, Decision No. 1627/14.11.2013 of the District Court -Varna; Case No 1046/2011,
Decision No. 1113/12.2013 of the District Court-Varna; Case No 523/2011, III Civil Division,
Decision No. 28/05.04.2012 of the Supreme Court; Case No 1025/2009, I Commercial Division,
Decision No. 120 /10.11.2010 of the Supreme Court; Case No 3/2023, Decision (interpretative) No.
3/21.11.2024 of the Supreme Court
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Conclusions

The leasing is a key indicator for the economy development of every country.
In 2020, the leasing helped European businesses fund over €351 billion in new
assets, with a total outstanding lease portfolio of almost €715 billion. This includes
key business assets like manufacturing equipment, fleet cars, IT hardware and
software, transport vans and trucks, printers, construction equipment, agricultural
machinery, real estate, medical equipment and many more. Ultimately leasing enabled
18% of all business equipment investment in Europe, whether financed or not'®.

The leasing contributes to the European economy by supporting business
investment. It is particularly well suited for SMEs, supports manufacturer sales and
encourages sustainable investment and a more efficient use of resources. Upgrade
to latest, energy efficient technologies while recycling, re-using or re-leasing of the
asset is possible, maximising asset life cycle. Supports manufacturers in their
sales, helping to boost use of newer technologies.

The leasing industry in Europe will need to adapt to new requirements and
timelines. Tech companies and leasecos have an opportunity to lead by providing
essential data and expertise. The equipment finance industry is in transformation
period and stands at the nexus of change, poised to turn challenges into
opportunities in the years ahead.
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