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Primary Qualification of the Notion of  

"Civil Partnership" in Romanian Law 
 

By Nadia-Cerasela Anitei1 
   

In Romanian private international law, the primary qualification is made according to 

Romanian law, the law of the forum for any Romanian public authority. Thus, under 

Article 2558 of the Civil Code, "(1) When the determination of the applicable law 

depends on the characterization to be given to a legal institution or a legal 

relationship, the legal characterization established by Romanian law shall be taken 

into account. (2) In the case of a renvoi, the qualification shall be made according to 

the foreign law which has referred to the Romanian law. (3) The movable or 

immovable nature of the goods shall be determined according to the law of the place 

where they are situated or, as the case may be, located. (4) If the Romanian law does 

not know a foreign legal institution or knows it under a different name or with a 

different content, the legal qualification established by the foreign law may be taken 

into account. (5) However, when the parties have themselves determined the meaning 

of the concepts in a legal act, the qualification of these concepts shall be made 

according to the will of the parties". Two observations should be made. First, the term 

"legal institution" should be interpreted broadly, encompassing legal concepts as 

well. Second, the exceptions set out in paragraphs (2), (3), (4), and (5) are to be 

interpreted strictly. Accordingly, under Article 1 of the new Civil Code, the primary 

legal characterisation is always carried out according to Romanian law—specifically, 

in line with the concepts and definitions employed by the Romanian legal system. 

Similarly, the classification of an issue as one of procedural or substantive law is also 

determined in accordance with Romanian law. Thus, in order to carry out the primary 

characterisation of the concept of civil partnership under Romanian private 

international law—pursuant to Article 2558 of the new Civil Code—it is necessary to 

begin with the meaning attributed to this notion in Romanian domestic law, 

particularly within the domain of family law. Given that Romanian family law does 

not recognise the concept of a civil partnership, this study must address the following 

question: How should Romanian authorities deal with interpersonal relationships 

that, while granted the status of a civil partnership abroad, are not recognised under 

Romanian law? 

  

Keywords: Romanian Civil Code; EU Regulation 2016/1104; Partnerships between 

persons of different sexes (concubinage); Same-sex partnerships; Intersex 

partnerships. 

 

 

                              The Notion of Classification and the Types of Classification 

 

Application of private international law is impossible without deciphering 

the meaning of the legal rules specific to this branch or without classifying the 
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test cases on categories. This dual mental operation that the judge has to do is 

called classification2. 

The notion of classification is defined differently by various authors. According 

to one opinion the classification is defined as the operation performed by an 

authority that is required to solve a conflict, when asked to find the conflict 

category of the situation, in order to decide what rule should be applied3. 

According to another opinion, the classification establishes the meaning of the 

notions of legal rules on the subject of regulation and the law applicable to the 

legal relationship. In a reverse operation, through classification, they determine 

the legal category to which a fact situation belongs and indicate the competent 

law4. According to a third opinion, classification is defined in two ways: starting 

from the conflict of laws towards the facts (legal relationship) or vice versa. Thus: 

 

a. the classification is the logical-judicial operation of determining the 

exact full meaning of legal terms expressing the content and relations of 

the conflict of laws, in order to see whether a legal relationship (a state 

of facts) is included (or not) among these terms; 

b. the classification is the interpretation of a legal relationship (of a 

specific fact situation) in order to see the to which conflict of laws, in 

terms of content and relationship, it belongs5. 

 

In foreign literature classification is defined differently. Thus, according to 

a first view6, classification is defined as the legal operation performed to 

include a specific legal situation in the contents of a conflict of laws. This 

operation gives rise to a conflict between the contents of the conflict of laws 

belonging to the same legal system, and to a classification conflict when 

another system of law, which relates to the facts, places it within the content of 

a conflict of laws different from that chosen by the legal system of the forum. 

According to another point of view7, the classification means defining the 

terms used by the rules of private international law: nationality (citizenship), 

domicile, residence, capacity, family rights, inheritance rights, etc.  

In conclusion, the notion of classification can be seen from two perspectives: 

 

1. on one hand it explains the meaning of concepts used by the conflict of 

laws in terms of content and relationships; 

2. on the other hand, it represents the operation of determining the 

conflict of laws applicable to the specific legal situation by including 

the situation in the content of one of the conflicting laws of the forum. 

  

 
2Dariescu (2007a) at 1-45  
3Jakotă (1997) at 210; Ungureanu, Jugastru & Circa (2008) at 86. 
4Ungureanu, Jugastru & Circa (2008) at 87.  
5Sitaru (2013) at 73-74.   
6Audit (1997) at 170.   
7Valladão (1971) at 488. 
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Classification is important for private international law because on the 

one hand, depending on the way a relationship is classified, a fact, a situation, 

a relation eventually depends on the solution of the conflict of laws, and on the 

other hand, the settlement of the conflict of classifications is prior to resolving 

the conflict of laws. For example, a French couple who live in Romania and 

who have acquired movable and immovable property here, die without heirs. 

The question: to whom such property will be assigned and by which title? 

arises. Will their assets become the property of the State whose citizens they 

are or of the State in which the heritage assets are? We should classify the 

state's right in relation to the vacant property. If we think that the state’s right 

on the vacant property is a right of inheritance, then such property will be 

assigned to the State whose citizens the deceased people were (in this case the 

assets become the French state property). If the property goods become part of 

the state patrimony as waifs, res nullius, they must be assigned with this title to 

the state on whose territory they are (the assets will be assigned to the 

Romanian state). 

In private international law classification is of two kinds8: 

 

1. primary classification, by which the law applicable to the relationship 

with an extraneity nature is established, is qualified according to lex 

fori. So, after the primary classification, the general bilateral conflict of 

laws is turned into a unilateral particular rule, in which the relationship 

makes reference to the law of a particular state. 

2. secondary classification subsequent to primary qualification, 

performed after the primary classification, is a matter of domestic law. 

So, it is given by lex causae. Performing the secondary classification in 

the above case means analysing the conditions of validity of the consent 

to marriage by the French Civil Code rules. 

 

 

The Law based on which the Classification is performed 

 

In private international a highly debated problem is the law based on which 

the classification is performed9. In principle, classification is performed based on 

lex fori, but there are opinions that support the classification according to lex causae. 

Classification under the law of the forum - lex fori - is supported by 

most authors who base their opinion on the following arguments10: 

 

1. the conflicts of laws are part of the law of the court system, namely they 

are national standards. The court applies its own system of conflict of 

laws in principle. So, the court will qualify based on lex fori, using the 

principle "the interpretation belongs to the one that elaborated the rule" 

(ejus est interpretari, cujus condere); 

 
8Ungureanu, Jugastru & Circa (2008) at 88-90. 
9Dariescu (2007b) at 57-65.     
10Ungureanu, Jugastru & Circa (2008) at 89.    
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2. classification is a problem prior to solving the conflict, and the 

operation can be performed only after the law of the forum. 

 

However there are some circumstances in which the classification cannot 

be performed according to the law of the forum. Exceptions allowed refer to11: 

 

1. the autonomy of the will according to which parties are free to choose 

by agreement the law applicable to the contract and the classifications 

indicated in question; 

2. secondary classifications is performed according to the law designated 

to be applied to the legal relationship; 

3. immovable property- governed by the law of the place where property is 

located namely by lex rei sitae and classification will be given by this law; 

4. referral - the operation by which the forum rules make reference to the 

foreign law, whose rules whose conflict of laws refer back to the court law 

or forward the law of another state. As such, the admission by lex fori of 

the referral involves considering the classification given by the foreign 

law; 

5. legal institutions unknown to the law of the forum (for example, German 

law allows children born out of wedlock to claim some money from the 

alleged father); 

6. citizenship – individual’s belonging to a certain state – a rule that will be 

considered only when the person has only one nationality; 

7. autonomous qualification – the requirements specific to the relations with 

an extraneity nature, and in particular the promotion of international 

economic relations may require certain classifications distinct from the 

laws that are in conflict, so as to avoid difficulties and for the 

harmonization of solutions, sometimes the concepts included in an 

international convention are described in the text of agreement12.    

            

Classification by the cause law - lex causae - is supported by a number of 

specialists13. Cause law is the foreign law competent to be applied to a legal 

relationship or to one of its elements. The arguments used by specialists are: 

 

1. the normal competent foreign law cannot be applied regardless of its 

own classification; 

2. the protection of the rights arising under the rule of foreign law is 

ensured by its correct application. 

       Regarding the law after which secondary classification is performed, being 

a matter of intern law, the majority of private international law doctrine 

indicates lex causae, namely the law that has the closest connection with the 

facts. Thus, the authority informed through a report on private international law 

regarding the patrimonial effects of marriage finds with the help of its own 

 
11Ungureanu, Jugastru & Circa (2008) at 90.  
12Orga-Dumitriu (2016) at 9-33. 
13Loussouarn & Bourel (1996) at 201-203.  
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conflict of laws that a foreign law is applicable. The notions of: marriage and 

patrimonial effects of marriage will gain new meanings, in agreement with the 

foreign legal system. 

The rules of private international law are regulated in the new Civil Code, 

Book VII entitled "Provisions of Private International Law", Chapter II is 

called "The Family". 

Regarding the Romanian private international law, the primary classification 

is performed by Romanian law, the law of the forum for any Romanian public 

authority. Thus, according to art.2558 of the new Civil Code "When the 

determination of the applicable law depends on the classification that has to be 

given to an institution of law or to a legal relationship, we should consider the 

legal classification established by the Romanian law (Article 1). In case of referral, 

the classification is made by the foreign law that made reference to the Romanian 

law (Article 2). The movable or immovable nature of property is determined 

according to the law of the place where it is, or where appropriate, where it is 

located (paragraph 3). If the Romanian law does not know a foreign legal 

institution or knows it under a different name or with a different content, they can 

consider the legal classification performed by the foreign law (paragraph 4). 

However, when the parties themselves determine the meaning of concepts in a 

legal act, the classification of these notions will be made respecting the parties’ 

wishes" (paragraph 5). Two observations must be made: first, that the term 

"institution of law" must be interpreted lato sensu, including legal terms as well, 

and the second that the exceptions in paragraphs 2,3,4,5, are strictly interpretative. 

So, according to art 2558 paragraph 1 of the new Civil Code, the primary 

classification is always performed based on the Romanian law, namely in 

accordance with the terms used by the Romanian legal system. Also, the 

classification of an issue as procedural or substantive is made by the Romanian 

law. 

The private international law can be determined after the primary 

classification of the notions of partnerships between persons of different sexes 

(concubinage), same-sex partnerships, intersex partnerships. 

 

 

How should the Romanian Authorities Address Interpersonal Relationships 

that, while recognised as “civil partnerships” abroad, are not Legally 

acknowledged under Romanian Law? 

 

In order to be able to carry out the primary characterisation of the notion of 

free unions in Romanian private international law under Article 2558 of the 

Civil Code, it is necessary to start from the meaning that this notion has in 

Romanian domestic law, more specifically in family law. 
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Reflections on the Notions of Partnerships14 

 

Preliminary Remarks15  

The definition of the concept of marriage over the last century, at international 

and European level, has undergone spectacular16 changes, as we have European 

regulations on: cohabitation (partnerships between persons of different sexes), 

same-sex partnerships and, more recently, intersex partnerships in different states, 

whether EU Member States, non-EU Member States or different states on other 

continents.  

According to Art. (1) lit. a) of EU Regulation) No 2016/110417, registered 

partnership means ‘a living arrangement between two persons provided for by 

law, the registration of which is compulsory under that law and which fulfils the 

legal formalities required by that law for its establishment’. 

However, nothing in the Regulation obliges Member States which do not 

recognise the institution of registered partnership to enshrine it in national law. 

There is a firm demarcation between the legal recognition of partnership 

(regulation) and the recognition of civil partnership.18 

 

Considerations on different-sex Partnerships (concubinage)19  

Concubinage, as a concept, comes from the Latin cum cubare, meaning to 

sleep together. 

Concubinage is known by various names: common-law union, ‘consensual 

union’, “cohabitation”, ‘de facto marriage’, ‘quasi-marriage’, ‘partner in an 

informal relationship’, etc. 

Concubinage is now defined as ‘a stable relationship between two persons of 

different sexes who are not related by marriage’. 

Concubinage implies a stable cohabitation, a common dwelling, participation 

in common expenses and even the raising and maintenance of a child. 

The specialised literature20 points out that "in Québec21, the legal status of 

married couples and that of cohabiting couples differs enormously. The Supreme 

Court of Canada22 has ruled that the rules of the Civil Code, which govern the 

property aspects (effects of marriage, matrimonial property regimes, alimony and 

succession) of married couples' lives, are constitutional and do not apply to 

common-law spouses. The debate initiated in the context of the break-up of a de 

facto union did not concern the question of succession. The highest court's 

judgement closes the judicial debate. But the matter is not settled, as the court's 

 
14Hageanu (2023) at 149.  
15Aniței (2024) at 39-54; Aniței (2018) at 113-124; Hageanu (2018) at 148-153; Săcrieru (2025).   
16Ibid. 
17Regulamentul (UE) 2016/1.104 consultat la 25 martie 2024 pe site-ul: https://eur-lex.europa.eu/le 

gal-content/RO/TXT/?uri=CELEX%3A32016R1104.   
18Jugastru (2022) at 462-487; Jugastru (2016); Jugastru (2019). 
19Aniței (2024) at 39-54. 
20Hageanu (2023) at 26-29; Săvescu (2024).   
21Bob (2018) at 75.    
22Lefevbre (2013).   
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opinion was far from unanimous.23 The ball is now in the legislature's court.24 

The stakes are high, as the legal status of more than a third of couples in Quebec 

is at stake. 

The practice of the ECHR25 has enshrined the broad meaning of the concept 

of family, making no distinction between the legitimate family, which is based 

on a valid marriage, and the natural family, which is a de facto relationship.  

In Romania, historical and sociological studies show that concubinage has 

existed since the 19th century, despite the Church's opposition.  

The Romanian Civil Code of 1864 did not recognise concubinage, but 

neither did it criminalise it, the only obstacle to its development being the fact 

that natural children were legally inferior.  

The specialised literature states that, like “celibacy and widowhood, concubinage 

became over time a non-marital alternative in which family-type relationships were 

established between the two partners and the children resulting from cohabitation”.26 

Moreover, it was pointed out that it was not the secular spirit of modernity that was the 

determining factor in the spread of concubinage, but the fortuitous concrete situations 

in which those involved found themselves.27 

Romanian law does not regulate cohabitation, but the Civil Code recognises 

certain effects, such as, for example:28 

 

- Article 426 of the Civil Code, which introduces the presumption of 

parentage also between cohabiting cohabitants, provided that cohabitation 

during the legal time of conception can be proved; 

- Article 441 of the Civil Code, which provides that medically assisted 

human reproduction with a third-party donor may also be requested by 

parents (a man and a woman) who are not married; 

- makes an exception to the prohibition of multiple adoption and allows the 

adoption of a child by a single person, the person of the opposite sex with 

whom the first adopter has a stable and cohabiting relationship, in 

accordance with Law No 273/2004, republished, on adoption procedure;29 

- Article 177 of the Criminal Code, which includes in the category of family 

members unmarried persons between whom there are relationships similar 

to those between spouses, etc.  

 

In Romanian law there is no law prohibiting cohabitation, but there is no law 

regulating cohabitation. 

We agree with the opinion of the legal doctrine30 that it is no longer possible 

to ignore cohabitation, given the extent of the phenomenon at national level and 

 
23Ibid. 
24Ibid. 
25Bîrsan (2010) at 626.   
26Ioniță-Niculescu (2012) at 105; Bob (2018).   
27Deteșan & Retegan (2010) at 94-95.  
28Bodoașcă (2021) at 60-61.   
29https://www.mmanpis.ro/wp-content/uploads/2021/04/Legea-Nr.-273-din-2004-privind-procedu 

ra-adoptiei-forma-actualizata-la-26-martie-2021.pdf.   
30Hageanu (2023) at 26-29; Irinescu (2018) at 186-195. 
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the consequences produced, mainly by the birth of children, in terms of the 

personal and property relations between spouses, as well as in other aspects of 

life together. It is therefore necessary to legalise this union between persons of 

different sexes. 

 

Considerations on same-sex Partnerships31  

The Netherlands became the first country in the world to legalise marriage for 

same-sex couples in 2001, followed by Belgium, Spain, Norway, Sweden, Sweden, 

Portugal, Iceland, Denmark, France, the UK, Luxembourg, Ireland, Finland, Malta, 

Croatia and Germany. 

In more than twenty countries, most of them European, the recognition of this 

status, legally acquired in a country that accepts same-sex marriage, is under 

discussion in countries whose domestic legal system prohibits such unions. 

Of the 28 EU Member States, 22 have legalised same-sex unions and same-sex 

marriages. Thirteen of the 28 EU states allow marriage and nine others have 

recognised civil partnerships. As such, we have: 

 

- same-sex marriages are accepted in Spain, Belgium, the Netherlands, 

Greece (the first Orthodox country to accept); 

- civil unions: Finland, France, Germany, Luxembourg, Hungary, Luxembourg, 

Sweden, the UK, the Czech Republic, Slovenia and the Czech Republic; 

- Unregistered cohabitation: Austria and Portugal. 

 

In ECtHR32 case law, for example: in Chapin and Charpentier v. France, 

judgment of 9 June 2016,33 the Court reiterated that neither Article 12 nor Article 

14 in conjunction with Article 8, which was more comprehensive in scope and 

breadth, could be interpreted as imposing an obligation on Contracting States to 

regulate marriage for same-sex couples. Finding no violation of Article 14 in 

conjunction with Article 8, the Court noted that the applicants were allowed to 

enter into a civil union in France (PACS). Thus, even if France did not allow 

same-sex marriages at the time, on pain of nullity, the applicants' rights were not 

violated, as they could benefit from legal recognition.  

Romania is obliged, by the judgment of the Court of Justice of the European 

Union in Case C 673/16, Relu Adrian Coman and Others v. Inspectorate General 

for Immigration and Ministry of the Interior, to recognise, as a rule of immediate 

application, the right of residence in the territory of our country of Union citizens 

and their family members, within the meaning of the provisions of Union law on 

the freedom of residence of Union citizens and their family members, of their 

same-sex spouse, justified by the fact that the notion of 'spouse' of Article 2(2)(a) 

of Directive 2004/38, read in conjunction with Articles 7, 9, 21 and 45 of the 

Charter, includes the same-sex spouse from a non-EU Member State of a 

European citizen to whom the citizen has lawfully married in accordance with 

the law of a Member State other than the host Member State. 

 
31Aniței (2024) at 39-54. 
32Mareș (2024) at 3-19. 
33www.echr.coe.int.   
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For Romania, the concept of “spouse” includes, 'within the meaning of the 

provisions of Union law on the freedom of residence of Union citizens and their 

family members, spouses of the same sex, one of whom is a Romanian national and 

the other a spouse, a European citizen of a State which regulates same-sex marriages 

or a European citizen of a State which does not regulate same-sex marriages or a 

national of a third State (American citizen), of the same sex as the Union citizen, and 

will have a right of residence for a period of more than three months in the territory 

of Romania, the Member State of which the Union citizen is a national". 

The CJEU stated in its judgement that ‘the civil status of persons, which 

includes rules relating to marriage, is a matter which falls within the competence of 

the Member States’ and that ‘Union law does not affect that competence’, and that 

the Member States are thus ‘free to provide or not to provide for same-sex 

marriage’. The CJEU points out that ‘the Union respects the national identity of the 

Member States, inherent in their fundamental political and constitutional structures’. 

So the Court has stipulated that, although Member States are free to authorise or 

not to authorise same-sex marriage, they may not impede the freedom of residence 

of a Union citizen by refusing to grant his same-sex spouse, a national of a non-EU 

country, a derived right of residence on their territory. 

As regards registered partnerships, we have two situations: 

 

1. free unions; 

2. same-sex marriages. 

 

The term “unmarried couple”34 is not defined. In the EU Member States, different 

terms are used for “unmarried couple”: cohabitation, cohabitation, cohabitation, 

common-law union, unmarried couple, de facto couple, registered partnership35, 

registered contract.  

Most EU Member States do not define the notion of ‘unmarried couple’ or 

‘registered partnership’ in their own legislation. However, case law has established 

that: either there is cohabitation when two persons live together on a stable and 

continuous basis (this is the case in France), or this union is characterised by a 

‘residential, economic and sexual community’, where the main difference between 

union and marriage is exclusively the couple's will concerning this relationship (this is 

the case in Austria, Belgium and Greece). 

Currently in the EU Member States, there are two categories of unions: 

 

- the unmarried couple, variously referred to as ‘de facto couple’, ‘cohabitation’, 

“cohabitation”, ‘common-law union’, and which is not regulated by law; 

- the unmarried couple regulated by law and between whom there is a contract 

or partnership registered by the competent public authority (contract 

partnership and institution partnership). 

 

 
34https://www.resursecrestine.ro/eseuri/158753/tari-care-au-legalizat-casatoria-homosexuala-si-deno 

minatii-crestine-care-aproba.   
35Jugastru (2022) at 462-487.  
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Scope of the Notion of Free Unions 

 After carrying out the primary qualification of the notions: free unions, we 

notice that the scope of these notions in different legal systems and in different 

international and European legal regulations is much wider, as it includes the 

meaning of these notions in different legal systems. Therefore, the Romanian 

authorities are free to recognise or not to recognise as free unions inter-human 

ties, born abroad, which do not present the fundamental features enshrined in 

Romanian family law. The observation that the notions used in the content of 

conflict rules become, through primary qualification, adaptations of the notions 

used in domestic law leads to the same conclusion.  

In our previous studies36 we asked the following question: How should the 

Romanian authorities deal with those inter-human ties which, although they have 

acquired the status of free unions abroad, do not contain the fundamental features 

of these notions in Romanian law? We believe that the answer to this question is 

still topical after the entry into force of the current Civil Code. Thus, this 

question has been answered in the specialised literature by the theory of the 

mitigating effects of public order, which states that: ‘We will recognise the law 

born abroad, even if the law competent there and applied is contrary to a 

fundamental principle of Romanian private international law and even if the act 

was instrumented in a different way from that provided for by Romanian law, such 

as a marriage concluded by mutual consent or a marriage concluded by religious 

consent’.  The same opinion is supported by another author ‘... there may be some 

legal relationships which could not have been created under local law because 

public policy would have been opposed to them, but which, once created in a 

foreign country, are recognised in the territory of the law of the forum’.37 The 

same opinion is supported by another author ‘[...] there may be some legal 

relationships which could not have come into being on the territory of the local 

law, because public policy would have been opposed to them, but which, once 

they have come into being in a foreign country, are recognised on the territory of 

the law of the forum itself.’ After explaining how a polygamous marriage is 

recognised in a country that applies the principle of monogamy, the same 

specialist makes the following clarification: "The mitigating effect of invoking 

public policy in respect of rights acquired abroad does not occur in all cases, i.e. 

automatically. The court will decide for each individual case whether the right 

acquired abroad will produce effects in the country of the forum, and if so, to what 

extent these effects will be produced, more precisely, what the mitigating effect of 

the invocation of public policy consists in.38 This clarification reconciles the 

theory of the mitigating effects of the public policy of private international law 

with the ambiguous wording of Article 2567 of the Civil Code, which provides 

that: “Rights acquired in a foreign country are respected in Romania, unless they 

are contrary to the public policy of Romanian private international law”. 

 

 
36Dariescu (2008); Dariescu (2007c).  
37Jakotă (1997) at 241-242.  
38Filipescu (1999) at 148.  
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Romanian Private International Law Public order in the Case of Free Unions39  

 

The specialised literature specifies that "Public policy in Romanian private 

international law is an exception, a means available to the judge to set aside the 

foreign law, normally competent, or to refuse the effects of its application, 

when it is contrary to a fundamental principle of law of the authority or court 

called upon to resolve a case with a foreign element. The public policy of 

Romanian private international law may intervene in all matters of private 

international law, which shows that it is not possible to speak of a category of 

laws which are of public policy, unlike laws which do not have this character. 

International judicial practice shows that public policy has been used more in 

matters of personal status and family relations. Whether it can be invoked 

depends on the law of the forum and the content of the foreign law designated 

as competent, which presupposes essential differences from the rules of the law 

of the forum in the matter in question. Also, the invocation of public policy in 

Romanian private international law is not based on the distinction between 

mandatory or prohibitive and suppletive or permissive rules. That is why only 

the court alone can assess, on a case-by-case basis, the content of that means of 

setting aside foreign law.".40 

The conclusion of a marriage in Romanian private international law 

requires fulfilment of substantive and formal conditions. The conclusion of 

marriage is not harmonised by European rules. Public policy requires the 

presence of provisions which do not allow the freedom of persons to enter into 

marriage to be restricted. In accordance with the right to marriage, enshrined in 

the European Convention on Human Rights (Art. 12), the Romanian Civil 

Code prevents the application of foreign law that contains impediments to the 

freedom to marry: according to Art. 2586 para. (2) of the Civil Code “If one of the 

foreign laws so determined provides for an impediment to marriage which, 

according to Romanian law, is incompatible with the freedom to conclude a 

marriage, that impediment shall be removed as inapplicable if one of the future 

spouses is a Romanian citizen and the marriage is concluded on Romanian 

territory”. The foreign law does not have to be set aside in its entirety, but it is 

sufficient that the provision of the foreign law is removed from application 

(negative effect) and the provisions of the Romanian law, as the law of the 

forum, which does not contain this impediment, are applied (positive effect). 

The hypothesis of the legal norm in Art. 2586 paragraph (2) of the Civil 

Code is that the impediment is found in foreign law. Therefore, this article does 

not apply, but the impediment provided for by Romanian law is applicable 

when a Romanian citizen is involved and the question of concluding the 

marriage on Romanian territory is raised. 

These provisions apply the fundamental principle of the freedom of 

Romanian citizens to conclude a marriage either in Romania or abroad, but in 

compliance with the provisions of Romanian law (in the case of substantive 

 
39Aniţei (2022) at 959-976.     
40Ibid. 
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conditions) and Romanian law or foreign law (in the case of formal conditions 

depending on the place of conclusion of the marriage). 

The notion of ‘substantive conditions’ also includes impediments to marriage41 

which are negative substantive conditions. 

The national law applicable to the substantive conditions and impediments 

to marriage enters into their determination and their effects on the conclusion 

of the marriage. 

According to the provisions of the Civil Code, the substantive conditions 

necessary for the conclusion of marriage are: 

 

- the difference in sex (art. 271 of the Civil Code); 

- the marriageable age (art. 272 of the Civil Code); 

- the consent of the future spouses (art. 271 of the Civil Code). 

 

The following constitute impediments to marriage:42 

 

- [....]; 

- prohibition of marriage between persons of the same sex (art. 277 C 

civ). Art. 277 of the Civil); 

- prohibition of civil partnerships between persons of the opposite or 

same sex (Art. 277 of the Civil Code); 

- the situation of transsexual marriage. 

 

 Prohibition of marriage between persons of the same sex (art. 277 C civ).  

Art. 277 of the Civil Code - marginal designation ‘Prohibition or equalisation of 

certain forms of cohabitation with marriage’ . By the provisions of para. (1) of 

Article 277 of the Civil Code prohibits marriage between persons of the same sex on 

Romanian territory. Similarly, the provisions of para. (2) of Article 277 of the Civil 

Code prohibit the renewal in Romania of same-sex marriages concluded or 

contracted abroad either by Romanian or foreign nationals. 

Prohibition of civil partnerships between persons of the opposite or 

same sex (Article 277 of the Civil Code).  

This is an impediment governed by Art. 277 para. (3) of the Civil Code. It 

follows from these provisions that the following are not recognised in Romania:  

 

- civil partnerships between foreign citizens of the opposite or same sex 

concluded abroad or contracted abroad; 

- civil partnerships between Romanian citizens of different or the same 

sex concluded abroad or contracted abroad; 

- civil partnerships between a Romanian citizen and a foreign citizen of 

different or the same sex. 

 

The provisions of Article 277(1) of the Civil Code, interpreted by comparison 

with the provisions of paragraphs (2) and (3), refer to marriages concluded in 

 
41Anitei (2012) at 32-46; Anitei (2011a) at 109-119. 
42Aniţei (2011b) at 25-40.  
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Romania. Since the regulation does not distinguish, it follows that the prohibition 

applies in Romania irrespective of whether the marriage is to be concluded between 

two Romanian citizens, between one Romanian citizen and the other foreign citizen, 

or between two foreign citizens, even if the law governing the marital status and 

legal capacity of the foreigner(s) would allow such a marriage.    

The provisions of Art. 277 (2) and (3) of the Civil Code explicitly concern 

same-sex marriages and heterosexual and homosexual civil partnerships concluded 

or contracted abroad. 

The notion of ‘concluded’ or “contracted” expresses the idea that such 

marriages and partnerships are not recognised in Romania regardless of whether 

they have been ‘concluded’, i.e. celebrated before a foreign authority, or whether 

they arise from a simple contract between the parties.43 

In the spirit of the fundamental principle of public order, of Romanian law, as 

well as moral and religious, according to which marriage is ‘a union freely entered 

into between a man and a woman’ (art.259 paragraph (1) and art.271 of the Civil 

Code) and is the only form of cohabitation allowed by law, Romania rejected the 

EU Council Regulation on jurisdiction, applicable law, recognition and enforcement 

of judgments in matters of registered partnerships44 COM (2011) 127 final act, by 

the Romanian Senate Decision no.34/2011.45 The legal situations to which we refer 

appear to be contrary to the public order of Romanian private international law both 

in the case of conflict of laws in space (by application of Article 277(1) of the Civil 

Code) and conflict of laws in time and space (Article 277(2) and (3) of the Civil 

Code). 

 

The Situation of Transsexual Marriage  

 

Art. 43 lit (i) of Law 119/1996 on civil status documents, republished, stipulates 

that ‘In the birth documents and, where appropriate, in those of marriage or death, 

mentions shall be made of the changes in the person's civil status in the following 

cases: [...] i) change of sex, after the final and irrevocable judgement’ and Art. 4 of 

O.G. no. 41/2003 on the acquisition and administrative change of the names of 

persons stipulates: 'From these provisions we can see that Romanian law recognises 

the legal consequences resulting from a change of sex, if this has been approved by a 

court decision. The E.E.E.D.O.C. has also established through its jurisdictional work 

that States must respect the legal consequences of gender reassignment.46  

If the foreign law provides for impediments to marriage (for example: 

discrimination for one of the spouses) which are incompatible with the freedom to 

marry, it is removed from its application according to Art. 2586 paragraph (2) of the 

Civil Code. 

 
43Sitaru (2013) at 183-184. 
44http://www.cdep.ro/afaceri_europene/CE/2011/COM_2011_127_RO_ACTE_f.pdf   
45Hotărârea Senatului nr.34/ 2011publicată în Monitorul Oficial nr 413 din 14 iunie 2011. 
46CEDO Cauza I.c. the United Kingdom (Cererea 25680/94) si Cauza Chrisitine Goodwin c. the United 

Kingdom (Cererea nr 28957/94) file:///C:/Users/nadia/Downloads/002-5265.pdf file:///C:/Users/nadia/ 

Downloads/003-585597-589247.pdf  
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In conclusion, we note that some of these impediments to marriage and some 

related issues (such as: marriage of a transsexual person, prior authorisation by a 

Romanian authority) raise issues specific to private international law. 

  

Impact of CJEU Rulings47 

 

The CJEU has stated in these judgments that "the civil status of persons, which 

includes rules relating to marriage, is a matter which falls within the competence of 

the Member States" and that "Union law does not affect that competence", and that 

Member States are thus "free to provide or not to provide for same-sex marriage". 

The CJEU points out that "the Union respects the national identity of the Member 

States, inherent in their fundamental political and constitutional structures". 

Judgments of the CJEU are also binding on the national courts of the 28 

Member States which are seized of a similar case in which the CJEU has given a 

ruling, but do not settle the national dispute. The national referring court is 

obliged to resolve the case in accordance with the CJEU judgment.  

Furthermore, the legal effects of the CJEU judgment in Case C 673/16, Relu 

Adrian Coman and Others v. Inspectorate General for Immigration and Ministry 

of Internal Affairs of 5 June 201848, apply both to EU Member States that do not 

contain legal regulations on same-sex couples and to EU Member States that 

have materialized civil partnerships by legal regulations. 

In conclusion, with regard to the effects of the CJEU judgment in the Coman 

case, we note that the CJEU does not settle the dispute in Relu Adrian Coman 

and others v. Inspectorate General for Immigration and Ministry of Interior, but 

the competent authority in Romania, as the national referring court, is obliged to 

settle the case in accordance with the CJEU judgment, which is binding, in the 

same way, on the other national courts of the 28 Member States that are seized 

with a similar issue.49 

With regard to the impact of the CJEU judgment in case C 673/16, Relu Adrian 

Coman and Others v. General Inspectorate for Immigration and Ministry of Internal 

Affairs of 5 June 2018, we consider that, in the situation where two spouses of the 

same sex would file an application for recognition on the Romanian territory of a 

same-sex marriage concluded abroad, the general legal effects of marriage should be 

recognized, pursuant to art. 2.589 C Civ, together with the legal effects relating to: free 

movement, tax interests, tax benefits, social protection, etc., i.e. legal effects relating to 

private law. 

The specialist literature states that "in this context, it is important to note that 

the CJEU decision, which is part of complementary European legislation, does not 

affect constitutional provisions and, because it had another object, namely the right 

of residence, nor does it oblige the Romanian State to legalize same-sex marriage"50. 

 
47Aniței (2024) at 39-54. 
48CJEW C 673/16 Relu Adrian Coman and others v. Inspectoratul General Pentru Imigrari and 

Ministerul Afacerilor Interne. International Legal Materials, 58 (4);823-836.  
49Ibid. 
50Hageanu (2018) at 148-153; Aniței (2018) at 113-124; Săcrieru (2025). Orga-Dumitriu (2024) at 

149-160. 
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What would be the General effects of recognizing same-sex Marriage in Romania?51 

 

In Romania, the provisions on the recognition (enforcement) of rights gained 

in a foreign country are contained in the Romanian Civil Code and the Code of 

Civil Procedure. 

If a right has been acquired on the basis of a foreign court judgment, it can 

be recognized in Romania under the conditions laid down in the Code of Civil 

Procedure. According to the provisions of Article 1.094 of the Code of Civil 

Procedure, "Foreign judgments are recognized as of right in Romania if they 

refer to the personal status of the citizens of the state in which they were 

rendered or if, being rendered in a third state, they were first recognized in the 

state of citizenship of each party or, in the absence of recognition, they were 

rendered on the basis of the law determined as applicable under Romanian 

private international law, they are not contrary to the public order of Romanian 

private international law and the right to defence has been respected". 

According to art. 1.096 lit. a) C. pr. civ., "Recognition of the foreign 

judgment may be refused in any of the following cases: 

 

a) the judgment is manifestly contrary to the public order of Romanian 

private international law; this incompatibility shall be assessed taking 

into account, in particular, the intensity of the link between the case and 

the Romanian legal order and the gravity of the effect thus produced". 

 

In the specialized literature, the institution of the "theory of the recognition 

of acquired rights" is also called the "theory of the conflict of laws in time and 

space" or the "theory of the extraterritorial effects of acquired rights". 

The conflict of laws in time and space arises when the effects of a legal 

relationship created, modified or extinguished under the legal system of one 

country are subsequently sought to be recognized in another country. 

The conflict is in 'space', because the two systems of law in existence, 

namely the foreign system under which the right arose and the Romanian system 

under which the right is sought to be recognized, coexist spatially. 

The conflict is in 'time', because there is a time interval between the moment 

when the legal relationship (and therefore the right) arises under foreign law and 

the moment when its effects are sought to be recognized in Romania. 

We agree with the view that, in Romanian law, the appropriate terminology 

is "conflict of laws in time and space" or "recognition (respect) of rights gained 

in a foreign country", as provided for in Article 2.567 of the Civil Code.  

From the point of view of Romanian law, the conflict of laws in time and 

space raises the question of the recognition (respect) in Romania of rights 

acquired (gained) in another country. 

Part of the specialized legal literature holds that any legal situation arising 

under the law of a given State must have the same value throughout the 

international community. The international respect of acquired rights has been 

 
51Aniței (2021); Aniței (2024) at 39-54.  
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regarded as a new and original principle of private international law, which has 

been analyzed in opposition to conflict of laws .52 

The authors go on to state that, 'also within this theory, the relationship 

between the international effectiveness of acquired rights and foreign judgments 

corresponds to the link between the general and the particular. The proximate 

genus is the international enforcement of acquired rights, while the species is 

foreign judgments. Thus, it has been written that the question of the enforcement 

of foreign judgments is included, in principle, in the field of respect due to 

acquired rights, but with the complication that here the acquired right has been 

challenged and that a judge's judgment has settled the challenge".53 

Another part of the literature considers54 that "the enforcement of rights 

acquired abroad is not a separate issue in private international law, but is an 

application of the rules concerning the settlement of conflicts of laws. Subject to 

the public policy of private international law,55 the only condition to be met for 

the recognition, in the forum State, of rights acquired abroad is that of the 

application in the country where the legal relationship arose, was modified or 

terminated, in accordance with the rules on the settlement of conflicts of laws of 

the competent legal system". 

As far as Romania is concerned, human rights are enshrined in the 

Romanian Constitution and in the European Convention for the Protection of 

Human Rights and Fundamental Freedoms, as interpreted by the Strasbourg 

Court. Neither of these sources provides for the right of persons of the same sex 

to marry.  

The ECtHR has established, both in the Hämäläinen v. Finland judgment of 

201456 and in the Schalk and Kopf v. Austria case of 201057, from a human rights 

perspective, that States cannot be obliged to allow same-sex marriage and that 

they remain free to restrict marriage to persons of the opposite sex only.58 

If we raise the question of the recognition on Romanian territory of a 

marriage concluded abroad between two persons of the same sex, we should 

consider the following situations with regard to the general effects of marriage: 

 

1. the marriage has been concluded abroad, on the territory of an EU Member 

State that regulates free unions and same-sex marriages (e.g. Belgium) 

between two persons of the same sex having the same nationality of that 

State (Belgian citizens); 

2. the marriage was contracted abroad, in the territory of an EU Member 

State which regulates same-sex unions and same-sex marriages (e.g. 

Belgium), but different from the State of nationality of one of the two 

persons, between two persons of the same sex having different 

 
52Pillet (1923) at 121.   
53Deleanu (2013) at 215; Aniței (2018) at 113-124; Hageanu (2018) at 148-153; Sacrieru (2025). 
54Batifol & Lagarde (1993) at 230-580.   
55Filipescu (1999) at 136-140; Jakotă (1997) at 229-231; Francescakis (1966-1969) at 151; 

Loussouarn & Bourel (1996) at 315; Ungureanu (2000) at 162.  
56Hämäläinen v. Finland (App. No. 37359/09) (July 16, 2014), HUDOC. 
57Schalk and Kopf v. Austria, no. 30141/04, § 101, ECHR 2010. 
58https://www.juridice.ro/419428/despre-casatoria-si-adoptia-pentru-homosexuali.html   

http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2230141/04%22]}
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citizenships, but belonging to EU Member States which regulate same-sex 

unions and same-sex marriages (e.g. Dutch and Belgian citizens); 

3. the marriage was contracted abroad on the territory of an EU Member 

State which regulates same-sex partnerships and same-sex marriages (e.g. 

Belgium), but different from the State of nationality, between two persons 

of the same sex having the same nationality but belonging to other EU 

Member States which regulate same-sex partnerships and same-sex 

marriages (e.g. both Swedish nationals); 

4. the marriage was contracted abroad, in an EU Member State that regulates 

same-sex unions and same-sex marriages (e.g. Belgium), but different 

from the state of nationality of the same-sex spouses, who have different 

citizenships but are citizens of EU Member States that regulate same-sex 

unions and same-sex marriages (e.g. Dutch and Belgian); 

5. the marriage was contracted abroad, on the territory of an EU Member 

State that regulates same-sex unions and same-sex marriages (e.g. 

Belgium), the two same-sex spouses having different citizenships, one of 

whom is a citizen of that State and the other a citizen of another State that 

regulates same-sex unions and same-sex marriages (Belgian citizen and 

Canadian citizen) 

6. the marriage was contracted abroad, on the territory of an EU Member 

State that regulates same-sex unions and same-sex marriages (e.g. 

Belgium), but different from the State of nationality of the two same-sex 

spouses, with different citizenships, one of whom is a citizen of an EU 

Member State that regulates same-sex unions and same-sex marriages and 

the other of whom is a citizen of another State that regulates same-sex 

unions and same-sex marriages (French citizen and Canadian citizen); 

7. the marriage was contracted abroad, on the territory of an EU Member 

State that regulates same-sex unions and same-sex marriages (e.g. 

Belgium), but by two spouses of the same sex who are nationals of 

another state that regulates same-sex unions and same-sex marriages 

(Canadian citizens); 

8. the marriage was contracted abroad, on the territory of an EU Member 

State that regulates free unions and same-sex marriages (e.g. Belgium), 

between two persons of the same sex, one of whom is a national of that 

State (Belgian citizen and stateless person) 

9. the marriage was contracted abroad, on the territory of an EU Member 

State that regulates same-sex partnerships and same-sex marriages (e.g. 

Belgium), between two persons of the same sex, both of whom are 

stateless; 

10. the marriage was contracted abroad, on the territory of an EU Member 

State that regulates free unions and same-sex marriages (e.g. Belgium), 

between two persons of the same sex, having different citizenships 

(Belgian citizen and stateless person); 

11. the marriage was concluded abroad, on the territory of an EU Member State 

which regulates free unions and same-sex marriages (e.g. Belgium), 

between two persons of the same sex, having the same nationality, but from 
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an EU Member State which prohibits same-sex marriage (e.g. two 

Romanian citizens); 

12. the marriage was contracted abroad, on the territory of an EU Member State 

that regulates same-sex unions and same-sex marriages (e.g. Belgium), 

between two persons of the same sex, of the same nationality, but from an 

EU Member State that prohibits same-sex marriage (e.g. two Bulgarian 

citizens); 

13. the marriage was contracted abroad, on the territory of an EU Member State 

that regulates same-sex partnerships and same-sex marriages (e.g. 

Belgium), between two persons of the same sex, of different citizenship, 

one from an EU Member State that regulates same-sex partnerships and 

same-sex marriages and one from a Member State that prohibits same-sex 

marriage (e.g. French and Romanian citizens), which does not regulate 

same-sex partnerships and same-sex marriages; 

14. the marriage was contracted abroad, on the territory of an EU Member State 

that regulates free unions and same-sex marriages (e.g. Belgium), between 

two persons of the same sex, of different citizenship, one from a non-EU 

Member State that regulates free unions and same-sex marriages and the 

other from a Member State that prohibits same-sex marriage (e.g. Romanian 

and US citizen), which does not regulate free unions and same-sex marriages. 

 

 

Conclusions 

 

Following the primary qualification of the concept of "free unions", we 

observe that this notion has a broader scope across various legal systems, as well 

as in international and European legal instruments. As such, Romanian authorities 

are entitled to decide whether or not to recognise, as free unions, interpersonal 

relationships formed abroad which do not exhibit the essential characteristics 

established under Romanian family law. This conclusion is further supported by 

the observation that the concepts employed in conflict-of-law rules are, through 

primary qualification, essentially adaptations of the corresponding notions used in 

domestic law. 
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United Kingdom (Cererea nr 28957/94) file:///C:/Users/nadia/Downloads/002-5265.pdf 

file:///C:/Users/nadia/Downloads/003-585597-589247.pdf   

Regulamentul (UE) 2016/1.104 al Consiliului din 24 iunie 2016 de punere în aplicare a unei 
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executării hotărârilor judecătorești în materia efectelor patrimoniale ale parteneriatelor 

înregistrate, https://eur-lex.europa.eu/legal-content/RO/TXT/?Uri=CELEX%3A32016R1104.   
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Administrative Law Approach on Digitalisation 
 

By Elena Emilia Ștefan 
  

 Nowadays, scientific discoveries are becoming increasingly frequent. Society is 

undergoing a comprehensive process of global reform, being forced to embrace 

the new tools of the future. While in theory, digitalisation in public 

administration seems simple, in practice, studies show that the number of people 

who have interacted with public authorities or services for personal purposes 

remains relatively modest. Therefore, based on the State of the Digital Decade 

Report performed by the European Commission, this paper seeks to examine the 

applicable regulatory framework governing digitalisation. The proposed topic is 

highly relevant in scientific and practical terms, being of general interest since 

in the near future it is expected that everyone will be faced with the situation of 

interacting remotely with public authorities, using various platforms, by means 

of a device, be it a computer or a smartphone, and must be informed in this 

regard. Therefore, the scope of this study is to analyse, by using research methods 

specific to law, both from a national perspective and from a comparative law 

perspective, the way in which the legislator has regulated the digitalisation issue. 

Methodologically, the paper consists of legal doctrine, statutory provisions, and a 

case study. The results of the study show that meeting the new challenges brought by 

modern technologies is an ongoing process that involves not only the authorities but 

also the citizens. In this respect, acquiring digital skills seems to be an imperative 

need for effectively confronting these global challenges transformations. 

 

Keywords: Administrative law; Digitalisation; Internet; Digital Decade; National 

Institute of Statistics of Romania. 

 

 

Introduction 

 

Nowadays, the digitalisation of public services is not just a theoretical goal 

but can become a practical reality on a global scale. In this regard, public authorities 

around the world are faced with the task of creating the ideal legal and institutional 

framework to make available to citizens, guaranteeing them that accessing platforms 

for interacting with authorities respects their fundamental rights. There are 

countries in the world that have regulated the use of computers in their fundamental 

laws. Such an example is the Constitution of the Portuguese Republic that 

expressly regulates in art. 35 – use of information technology. Para. (2) provides as 

follows: “The law shall define the concept of personal data, together with the terms 

and conditions applicable to its automatized treatment and its linkage, 

transmission and use, and shall guarantee its protection, particularly by means of 

an independent administrative entity”, while para. (6): “Everyone is guaranteed 

free access to public-use information technology networks (...)”59. In contrast, the 
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Constitution of Romania makes no mention of computer use or personal data, with 

secondary legislation existing in this regard. 

Globally, we are witnessing reforms proposed by authorities, necessary for day-

to-day operations, and adjustment is the key word. In this background, the scope of 

the study is to look into the laws, relevant literature and practice in order to learn as 

much as possible about the legal framework for digitalisation, without approaching 

the interference with the personal data protection regime. The question that will be 

answered in this study shall be: "Does digitalisation benefit from legal regulation?”.  

Specific goals: 

 

1. documenting relevant literature on new technologies that can be used in 

administration; 

2. researching European and national legislation applicable to digitalisation; 

3. conducting a practical case study to determine how much the internet is 

used by the population in relation to public authorities.  

 

 

Literature Review  

 

In recent years, there has been a growing interest among the scientific 

community in analysing topics such as the vulnerabilities of new technologies used 

in administration, digitalisation, the impact of artificial intelligence on society, and 

cybersecurity, etc.  

The unprecedented evolution of technology forces decision-makers in public 

administration, when taking measures for the population, to take into account not 

only legal aspects, but also morality and ethical issues. In this regard, a review of 

the relevant literature from recent years reveals that there are valuable collections 

of studies that harmoniously combine ethical and legal aspects. For instance, An 

Advanced Anthology of Law – Ethics – Business (2025)60 or A Comprehensive 

Anthology of Law – Ethics – Business (2024)61. 

Experts have rightly noted that “In the past years, the EU political agenda has 

been marked with an accelerated digital transformation programme intended to 

provide for both a safety net for the implementation and use of technology and the 

regulation and democratisation of access to technology62”. Notwithstanding, as 

has been noted “digitalisation brings with it new issues of responsibility, legal 

liability, limits and respect for citizens' rights and freedoms”63. 

At the same time, it has been noted that some authors plead for interdisciplinarity, 

pointing out that it is difficult to analyse a single topic, such as digitalisation and 

cybersecurity, for example, without resorting to concepts from other fields: “In the 

context of international law and multiple cybersecurity challenges, we believe that a 

multidisciplinary research endeavour on the complex and ever-expanding cybersecurity 

law, from the perspective of interference with other branches of law, is a 

 
60See Frenkel (2025) at 11. 
61See Frenkel (2024) at 9. 
62See Boura (2024) at 385. 
63See Ștefan (2024) at 565. 
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necessity64”. In fact, it is a reality that “Digital transformation in itself has had a 

significant influence on the global economy65”. 

The European legislator has responded to people's needs to connect easily 

from a remote location, save time, and have access to an infinite source of 

information that is useful in their daily activities by proposing the use of artificial 

intelligence. It concerns the adoption of Regulation (EU) 2024/1689 of the European 

Parliament and of the Council of 13 June 2024 laying down harmonised rules on 

artificial intelligence and amending Regulations (EC) No 300/2008, (EU) No 

167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 

and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/182866. Artificial 

intelligence (AI) is a major challenge for people who need to get used to the tools 

of the future, learn about them, and adapt to new. However, "the law requires 

acceptance and compliance with the prescribed conduct”67. 

Last but not least, a study draws attention to the errors that can occur in the 

background of technological innovations, with the author stating that “In reality, errors 

frequently occur in many cases of technological innovations and the instruments via 

which they are put into practice. They tend to automatically be credited, without the 

slightest degree of critical analysis, with virtues such as truth, rigour, social 

improvements, etc. which in reality due to their very nature they lack 68”.  

In this context, other authors have considered that “The emergence and dynamism 

of the role of artificial intelligence (AI) in the context of the digitalisation of public 

administrations, especially today, cannot be overlooked69”. 

 

 

Research Methods 

      

Several research methods were used in conducting this study. Firstly, the 

documentary method was used to collect relevant data, which were then analysed 

within its context and interpreted using the logical and deductive method. 

Subsequently, the IT method proved to be extremely useful, as it enabled us to access 

various databases and public information available on the internet.  

The research hypothesis underpinning this study proceeds from the recognition 

that it is not yet possible to assert that definitive or comprehensive answers exist 

with regard to the digitalisation of public administration. In our view, a critical 

examination of the relevant literature provides an opportunity to enhance our 

understanding of the subject under consideration by capturing and synthesising the 

perspectives of specialists in the field. 

In general, the scientific community is concerned with analysing modern 

technologies, their impact on people's lives, and digitalisation, as these topics are 

part of the current state of development of society, with a global impact. Therefore, 

 
64See Cătană (2025) at 32. 
65See Caragnano (2023) at 550. 
66Published in Official Journal no L 2024/1689, 12.7.2024. 
67See Hegheș (2022) at 153. 
68See Castillo López (2023) at 518-519. 
69See Bencsik (2024) at 13. 
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in addition to identifying the legal instruments that regulate digitalisation issues, 

this study also adds the perspective of relevant literature, which can complete and 

piece together, like a puzzle, the necessary and useful information on the topic 

analysed, not only for legal professionals but also for the general public.  

Documentary explorations of doctrinal and legal sources were conducted in 

English, using keywords such as: technology, digitalisation, artificial intelligence, 

etc. The bibliography was structured on two parallel levels: national sources and 

comparative law sources, with an interdisciplinary analysis based on the vision of 

administrative law. The criterion for selecting sources was relevance. Subsequently, 

the empirical data collected were interpreted legally and filtered through own thinking. 

The paper encourages reflection on the topics analysed, with a view to identifying 

ethical and legal solutions for the use of new technologies in administration. 

One of the strengths of this paper is that it presents practical aspects, in order to 

see how the concepts are reflected in the applied approach. Therefore, in the final 

part of the paper, a case study was conducted to determine the internet usage by the 

population in relation to the authorities, using public information for this purpose.  

 

 

The Digitalisation in the EU Plan 

 

As shown in the relevant literature, the scope of the «First Digital Agenda for 

Europe 2010 [(COM 2010) 245 final] was as follows: “a vibrant digital single 

market; interoperability and standards; trust and security; fast and ultrafast internet 

access; research and innovation; enhancing digital literacy, skills and inclusion, 

developing social competences and inclusion [...]”»70. Then the Second Digital 

Agenda 2020 [COM/2020/67/final] the vision of which was the following: “The 

Commission wants a European society powered by digital solutions [...] that 

enrich the lives of all of us (...)”»71. 

Another important document that we take into consideration is Decision (EU) 

2022/2481 of the European Parliament and of the Council of 14 December 2022 

establishing the Digital Decade Policy Programme 203072. 

Subsequently, European Declaration on Digital Rights and Principles for the 

Digital Decade (2023/C 23/01) was adopted73. The Preamble provides as follows: 

“The digital transformation affects every aspect of people’s lives”. The Declaration 

also states that: “Everyone has the right to education, training and lifelong learning 

and should be able to acquire all basic and advanced digital skills”. The wording 

calls for a fair digital environment, but also for participation in the digital public 

space. In this regard, the document states: “Everyone should be able to effectively 

and freely choose which online services to use, based on objective, transparent, 

easily accessible and reliable information ". Furthermore, “Everyone should have 

access to a trustworthy, diverse and multilingual digital environment […]”. 

 
70See Ștefan (2025) at 376-381. 
71Ibid. 
72Published in Official Journal of the European Union L 323, 19.12.2022. 
73Published in Official Journal of the European Union  C 23/1, 23.1.2023.  
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According to public information, since 2014 the European Commission has 

been monitoring the progress made by Member States in the digital field through 

reports on the digital economy and society index (DESI)74.  

 

 

Digitalisation in Romania – Few Highlights 

  

The research hypothesis we start from in this section is that “national actors are 

especially important since they are mainly responsible for the everyday application of 

E.U. law”75. In analysing this topic, we refer to the regulatory framework that covers 

digitalisation and cybersecurity.  

According to the current legislative framework, public administration is organized 

on two levels: central and local. At the central level, the authorities responsible for 

digitalisation include, for example: the Ministry of Economy, Digitalisation, 

Entrepreneurship and Tourism; the Authority for the Digitalisation of Romania - 

ADR.; the Ministry of Public Works, Development, and Administration. At the local 

level, all administrative authorities shall be responsible for digitalisation. 

ADR [...] is responsible for implementing public strategies and policies in the 

field of digital transformation and the information society and coordinating their 

implementation, as well as ensuring the monitoring and control of compliance with 

domestic and international regulations in the field of digital transformation and the 

information society76.  

Therefore, with regard to the legislation on digitalisation, taking into account 

the European regulatory framework, we note that our country has adopted the 

National Strategy on the Digital Agenda77. At the same time, the Digital Competence 

Framework for Romanian citizens was recently approved78 as well as the National 

Program for the Digital Transformation of Local Public Authorities79. 

In what concerns cybersecurity, Regulation (EU) 2019/881 of the European 

Parliament and of the Council of 17 April 2019 on ENISA (the European Union 

Agency for Cybersecurity) and on information and communications technology 

cybersecurity certification and repealing Regulation (EU) No 526/2013 (Cybersecurity 

Act)80 was adopted at EU level. Given the obligation to implement European 

legislation, our country adopted Law no. 58/2023 on cybersecurity and defence of 

Romania81 which establishes "the legal and institutional framework for the 

organization and conduct of activities in the fields of cybersecurity and cyber 

 
74https://digital-strategy.ec.europa.eu/ro/policies/desi-romania 
75See Petric (2023) at 44. 
76Government Resolution no. 89/2020 on the organization and operation of the Authority for 

the Digitalisation of Romania, published in Official Journal no. 113 of 13 February 2020. 
77Government Resolution no. 832/2024 on the approval of the National Strategy on Artificial 

Intelligence 2024-2027, published in Official Journal no.730 of 25 July 2024. 
78G.E.O. no. 27/2025 approving the Digital Competence Framework for Romanian citizens, 

published in Official Journal no. 353 of 22 April 2025. 
79Published in Official Journal no. 520 of 4th June 2024. 
80Published in Official Journal of the European Union L 151/ 15, 7.6.2019. 
81Published in Official Journal no. 214 of 15 March 2023. 
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defence, cooperation mechanisms, and the responsibilities of institutions with 

powers in the aforementioned fields”. 

 

 

Case Study – Computerization Level of the Romanian Population 

 

In this section, practical research was conducted to determine the degree of 

computerization among the Romanian population, in terms of whether households 

have access to the internet, whether the internet is used in general, and in relation 

to public authorities in particular. 

Since we wanted to obtain a result as close to reality as possible, we turned to 

public information, consulting the institution's website. The results of the research 

showed that the National Institute of Statistics of Romania (NIS) centralizes data 

based on the Survey on Information and Communication Technology in Households. 

The data are public and can provide an overview of the subject. To this end, we 

documented public reports, choosing a three-year reference period, 2022-2024. At the 

same time, public data from the European Commission were also used in this section. 

I) According to the report of 202482, the survey was conducted by means of 

interviews with persons aged between 14 and 76, regardless of citizenship, who 

had been residing for at least 12 months in households located in selected research 

centres in all counties of the country, in urban and rural areas83. The survey 

covered 10,188 households, with a response rate of 82.8% (81.2% in urban areas 

and 84.7% in rural areas84). Briefly, the survey results showed: 

a) With regard to household access to internet from home, the survey results 

showed that: “In 2024, 88.6% of households in Romania have access to internet 

from home, an increase of 2.9 percentage points compared to 85.7% in 2023 [...], 

the distribution between urban and rural areas is as follows: in urban areas, 92.5% 

of households are connected to the internet, while in rural areas, 83.2% are 

connected”85. With regard to development regions, at local level, “in 2024, internet 

connection was more developed in households in the Bucharest-Ilfov (95.2%), West 

(92%), and North-West (90.2%) regions, followed by the Central region (89.9%) 

and in the other regions, internet connectivity was lower, i.e. in the South-West-

Oltenia (85.9%), South-East (85.2%), and North-East (85.1%) regions)”86. 

b) With regard to the incidence of internet use, the following can be noted: 

“The share of persons aged 16-74 who use or have used the internet is 94.2% in 

2024, or 13.5 million persons”87. In terms of development regions: "the highest 

percentage of persons who have ever used the internet was 97.7% in the region of 

Bucharest-Ilfov, followed by the North-West (96.6%) and West (96.5%) regions, 

while at the opposite pole is the South-East region with 92.2%.”88.  

 
82https://insse.ro/cms/sites/default/files/field/publicatii/accesul_populatiei_la_tehnologia_infor

matiei_si_comunicatiilor_romania_2024.pdf  
83Ibid, at 7 of the Report of 2024. 
84Ibid, at 8. 
85Ibid, at 15. 
86Ibid. 
87 Ibid, at 19. 
88Ibid, at 19-20. 

https://protect.checkpoint.com/v2/r02/___https:/insse.ro/cms/sites/default/files/field/publicatii/accesul_populatiei_la_tehnologia_informatiei_si_comunicatiilor_romania_2024.pdf___.YzJlOmJlbmd1cmlvbnVuaXZlcnNpdHlvZnRoZW5lZ2V2OmM6bzpjNDA2MjMxOTExYzRkZDZlZWRmNGIwNzY0NjI2MzdkOTo3OjIyMmM6YTI5YWY5MzhmNDU3ZjQ4NWQyYzI4ODljMDEyNDg0YWM2NGFiMGJjODU5NTYxNTA0MTdkNTg3OGM4ZjJkZDAzYTpwOlQ6Tg
https://protect.checkpoint.com/v2/r02/___https:/insse.ro/cms/sites/default/files/field/publicatii/accesul_populatiei_la_tehnologia_informatiei_si_comunicatiilor_romania_2024.pdf___.YzJlOmJlbmd1cmlvbnVuaXZlcnNpdHlvZnRoZW5lZ2V2OmM6bzpjNDA2MjMxOTExYzRkZDZlZWRmNGIwNzY0NjI2MzdkOTo3OjIyMmM6YTI5YWY5MzhmNDU3ZjQ4NWQyYzI4ODljMDEyNDg0YWM2NGFiMGJjODU5NTYxNTA0MTdkNTg3OGM4ZjJkZDAzYTpwOlQ6Tg
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c) With regard to the interaction with public authorities or services via the 

internet, the following can be noted: “In 2024, the share of persons who interacted 

with public authorities or services for personal purposes was 19.4% (up by 4.1 

percentage points compared to 2023)89”. Furthermore, “Online activities with 

public authorities or services are carried out predominantly in urban areas (23.8%) 

compared to rural areas (13.5%)”90. 

Moreover, “Out of the persons aged between 16-74 who used the internet in 

the last 12 months, 13% downloaded or printed forms from a public authority 

website or application for personal use; 11.2% made appointments or reservations 

through a website or application of public authorities or public services for personal 

purposes; 11.7% of people have received official communications or documents 

from public authorities through their own account on a website or application of 

public authorities or public services [...]”91.  

II) According to the report of 202392, the survey covered 10,188 households, 

with a response rate of 89.7% (84.8% in urban areas and 95.7% in rural areas). 

a) With regard to household access to internet from home, the survey results 

showed that: “In 2023, 85.7% of households in Romania have access to internet 

from home, an increase of 3.6 percentage points compared to 2022 (82.1%) [...], 

the distribution between urban and rural areas is as follows: in urban areas 89.8% of 

households are connected to the internet, while in rural areas 80.3% are 

connected”93. With regard to development regions, at local level, “in 2023 internet 

connection was more developed in households in the Bucharest-Ilfov (92.9), 

North-West (89.1%), West (87.7%) regions [...] and in the other regions, internet 

connection was lower, i.e. South-East region (81.7%)”94. 

b) With regard to the incidence of internet use, the following can be noted: 

“The share of persons aged 16-74 who use or have used the internet is 96.4% in 

2023, about 13 million persons95”. In terms of development regions: "the highest 

percentage of persons who have ever used the internet was 97.3% in the region of 

Bucharest-Ilfov, followed by the West (96.3%) while at the opposite pole is the 

South-East region with 88.7%)”96. 

c) With regard to the interaction with public authorities or services via the 

internet, the following can be noted: “In 2023, the share of persons who interacted 

with public authorities or services for personal purposes was 15.3%97”. 

Furthermore, “Online activities with public authorities or services are carried out 

predominantly in urban areas (19%) compared to rural areas (10.9%)”98.  Moreover, 

“Out of the persons aged between 16-74 who used the internet in the last 12 months, 

 
89Ibid, at 24. 
90Ibid. 
91Ibid. 
92https://insse.ro/cms/sites/default/files/field/publicatii/accesul_populatiei_la_tehnologia_infor

matiei_si_comunicatiilor_romania_2023.pdf  
93The Report of 2023 at 15. 
94Ibid. 
95Ibid, at 19. 
96Ibid, at 21. 
97Ibid, at 24. 
98Ibid. 

https://protect.checkpoint.com/v2/r02/___https:/insse.ro/cms/sites/default/files/field/publicatii/accesul_populatiei_la_tehnologia_informatiei_si_comunicatiilor_romania_2023.pdf___.YzJlOmJlbmd1cmlvbnVuaXZlcnNpdHlvZnRoZW5lZ2V2OmM6bzpjNDA2MjMxOTExYzRkZDZlZWRmNGIwNzY0NjI2MzdkOTo3OjA1MDY6YWFiMmQzMWQ3OTQ5YzE2MTUzMjU3ZDFkNDM4Y2E3ZmIzZTYzZjE3MDFmZWRkMGMwNDhjNmMzMjEyNWI1NTc0MjpwOlQ6Tg
https://protect.checkpoint.com/v2/r02/___https:/insse.ro/cms/sites/default/files/field/publicatii/accesul_populatiei_la_tehnologia_informatiei_si_comunicatiilor_romania_2023.pdf___.YzJlOmJlbmd1cmlvbnVuaXZlcnNpdHlvZnRoZW5lZ2V2OmM6bzpjNDA2MjMxOTExYzRkZDZlZWRmNGIwNzY0NjI2MzdkOTo3OjA1MDY6YWFiMmQzMWQ3OTQ5YzE2MTUzMjU3ZDFkNDM4Y2E3ZmIzZTYzZjE3MDFmZWRkMGMwNDhjNmMzMjEyNWI1NTc0MjpwOlQ6Tg
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10.9% downloaded or printed forms from a public authority website or 

application for personal use; 11.6% made appointments or reservations through a 

website or application of public authorities or public services for personal purposes; 

10.1% of people have received official communications or documents from public 

authorities through their own account on a website or application of public authorities 

or public services [...]”1.  
III) According to the report of 2022, the survey covered 10,188 households2.  

a) With regard to household access to internet from home, the survey results 

showed that: “In 2022, 82.1% of households in Romania have access to internet 

from home, an increase of 1.3 percentage points compared to 2021 [...], the 

distribution between urban and rural areas is as follows: in urban areas 61.2% of 

households are connected to the internet, while in rural areas 38.8% are connected”3. 

With regard to development regions, at local level, “in 2022 internet connection was 

more developed in households in the Bucharest-Ilfov (93.6%), Center of the country 

(85.3%), and internet connection was lower in the South-East region (78.4%)”4. 

b) With regard to the incidence of internet use, the following can be noted: 

“The share of persons aged 16-74 who use or have used the internet is 95.4% in 

2022, about 13 million persons5”. In terms of development regions: "the highest 

percentage of persons who have ever used the internet was 95.5% in the region of 

Bucharest-Ilfov, followed by the North-West (93.1%) and West (92.2%) while at 

the opposite pole is South Muntenia region (85.4%)”6. 

c) With regard to the interaction with public authorities or services via the 

internet, the following can be noted: “In 2022, the share of the persons who 

interacted with public authorities or services for personal purposes was 15.8%7”. 

Furthermore, “Online activities with public authorities or services are carried out 

predominantly in urban areas (19.5%) compared to rural areas (10.5%)”8. 

Moreover, “Out of the persons aged between 16-74 who used the internet in 

the last 12 months, 14.5% downloaded or printed forms from a public authority 

website or application for personal use; 11.6% made appointments or reservations 

through a website or application of public authorities or public services for 

personal purposes; 12.1% of people have received official communications or 

documents from public authorities through their own account on a website or 

application of public authorities or public services [...]”9.  

The limitations of the research based on statistical reports conducted by the 

NIS reveal several vulnerabilities, such as: the survey covered 10,188 households 

and not households of Romania; the response rate is not 100%; the sincerity of the 

interviewees, etc. 

 
1Ibid, at 24-25. 
2https://insse.ro/cms/sites/default/files/field/publicatii/accesul_populatiei_la_tehnologia_inform

atiei_si_comunicatiilor_romania_2022.pdf 
3Ibid, at 15 Report of 2022. 
4Ibid. 
5Ibid, at 19. 
6Ibid, at 20-21. 
7Ibid, at 23. 
8Ibid. 
9Ibid, at 24. 
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Romania 2024 Digital Decade Country Report10, carried out by the European 

Commission, on Romania’s performance towards the Digital Decade targets and 

objectives, notes the following: 

 
“In 2023, Romania made notable progress in digitalising public services and SMEs. 

Despite the ongoing efforts, important challenges persist in improving basic digital 

skills across the population and in rolling out 5G networks [...]”.  

       

The performance concerning the digitalisation of public services remains low, 

but continuous action could lead to radical improvements in the coming years, in 

terms of transparency, simplification, and quality. Important in this respect are the 

efforts to digitalise key national and regional services and to set up a governmental 

cloud and an interoperability portal and framework. 

Two main weaknesses or areas to improve: basic digital skills (although 

Romania dedicates impressive efforts to raise the level of digital skills, including 

through major reforms and significant investments, more than 72% of its 

population still lacks basic digital skills); 5G coverage [...]11”. 

 

 

Conclusions 

 

Following the documentary analysis conducted by us, we can consider the 

research objective to have been achieved, and we can draw several conclusions. 

Firstly, there is legislation applicable to digitalisation, both at European and 

national level, as mentioned herein. Secondly, the national authorities involved in the 

digitalisation issue, at central and local level, have been identified. Furthermore, 

research into the relevant literature has led to the conclusion that there are doctrinal 

concerns regarding new technologies that can be used in administration. 

Moreover, the results of the case study conducted using public data showed 

that, although we are in the midst of a process of digitalisation and an avalanche of 

modern technologies that accompany us daily, the level of internet use by the 

population in relation to public authorities remains low, below 20%. We claim this 

because the percentages are small in the focus group of 10,188 households, 

estimating that if a survey had been conducted by the NIS at the level of all 

households in our country, the results would probably have been comparable.  

Therefore, following the centralization of official data collected by the NIS, 

the following conclusions can be drawn:  

 

- with regard to household access to internet from home, with a focus group 

of 10,188 households, the percentage of Romanian households with access 

to internet from home was of 82.1% in 2022, 85.7% in 2023 and 88.6% in 

2024; 

 
10https://digital-strategy.ec.europa.eu/ro/node/12837/printable/pdf  
11Ibid. 

https://protect.checkpoint.com/v2/r02/___https:/digital-strategy.ec.europa.eu/ro/node/12837/printable/pdf___.YzJlOmJlbmd1cmlvbnVuaXZlcnNpdHlvZnRoZW5lZ2V2OmM6bzpjNDA2MjMxOTExYzRkZDZlZWRmNGIwNzY0NjI2MzdkOTo3OmRmMDI6NmU2NDc5ZTFmM2MxYmI2ZDY4NTVhY2JiYjdlMjMxNGI3ZGMzNjA5NjZiYzM0YmIzM2IyYTc2Y2MwZDdkYzZjMjpwOlQ6Tg
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- with regard to the incidence of internet use, the share of persons aged 16-

74 who use or have used the internet is 95.4% in 2022, 96.4% in 2023 and 

94.2% in 2024. 

- with regard to the interaction with public authorities or services via the 

internet: the share of persons who interacted with public authorities or 

services for personal purposes was 15.8% in 2022, 15.3% in 2023 and 

19.4% in 2024. 

  

It should be noted that from 2022 to 2024, according to the NIS, there is a 

significant increase in indicators regarding households' access to the internet from 

home and interaction with public authorities or services via the internet.  

In this context, comparing the INS data with those from the Romania 2024 

Digital Decade Country Report, it appears that the digitalisation of public services is 

low. Therefore, it can be said that at this point there is some interest among the 

population in using the internet in everyday matters involving public administration, 

but we are optimistic that over time the benefits of remote use of public services, by 

online means, will become apparent, which will increase users’ interest.  

The subject under examination is necessarily broad and cannot be exhaustively 

addressed within the confines of this paper. For this reason, we indicate potential 

avenues for future research, particularly with respect to the intersection between the 

legal framework governing digitalisation and the protection of personal data. 
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The Need to Adapt European Regulations on 

Refugees in the Context of the Escalation of the 

War in Ukraine 
 

By Doina Popescu Ljungholm 
 

Managing the refugee crisis is a crucial test of the European Union’s core 

fundamental values such as solidarity, respect for human rights, and human 

dignity. While the challenges are considerable significant, solutions are 

achievable through the joint efforts of member states, European institutions, and 

local communities. Ultimately, the EU’s success in addressing the refugee crisis 

will depend on its ability to balance national interests with humanitarian 

imperatives. The refugee crisis represents one of the greatest humanitarian and 

political challenges Europe has faced in recent decades. This topic was chosen 

due to its current relevance and significant impact on EU member states, both in 

terms of managing migration flows and upholding core European values such 

as solidarity and human rights. The paper aims to analyse the causes of forced 

migration, the difficulties faced by EU countries in managing it amid the large 

influx of Ukrainian refugees, and to identify solutions for improving asylum 

policies and regulations. The attention given to Ukrainian refugees reflects specific 

geographical, political, and cultural factors but also highlights a double 

standard in the EU’s approach to different humanitarian crises. To remain true 

to its principles of solidarity and fundamental rights, the EU must adopt more 

uniform policies and avoid discrimination between refugee groups. A central 

aspect of the paper is the evaluation of the limitations of the current asylum 

system, such as the Dublin Regulation, and the proposal of measures to promote 

a fair distribution of responsibilities among member states. The solutions analysed 

in this paper include creating a common asylum system, simplifying administrative 

procedures, increasing support for refugees’ countries of origin and transit, and 

implementing effective social and economic integration programs. This paper 

emphasises the need for a coordinated and united approach at the European 

level, capable of addressing both the needs of refugees and the concerns of 

member states, thereby contributing to a sustainable and humane management of 

migration. 

 

Keywords: Ukrainian refugees, humanitarian crises, management of migration 

asylum system, integration programs 

 

 

Introduction 

 

The war launched by the Russian Federation against Ukraine in February 

2022 has triggered one of the most profound and rapid humanitarian crises in recent 

European history. According to data provided by the United Nations High 
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Commissioner for Refugees (UNHCR), over 8 million people were forced to flee their 

country within just a few months, seeking protection in European Union member 

states.1 This situation has tested the Union’s institutional and legal capacity to respond 

promptly, fairly, and in a coordinated manner to a crisis of such magnitude. 

Remarkably, the European Union responded swiftly and in a unified manner by 

activating, for the first time, Council Directive 2001/55/EC on temporary protection2 

granting Ukrainian refugees immediate access to a set of essential rights – legal 

residence, access to education, healthcare services, and the labour market. This 

mechanism avoided the bureaucratic procedures typical of individual asylum 

applications and allowed for an effective emergency response in support of forcibly 

displaced persons. 

However, this exemplary response simultaneously raised legitimate questions 

about the differentiated treatment applied to other categories of refugees. 

Compared to recent migration crises – such as the Syrian influx in 2015 or waves 

of Afghan and African refugees – the EU’s reaction was significantly different in 

terms of speed, solidarity, and institutional commitment. In the Syrian crisis, for 

example, discussions around the distribution of refugees among member states 

generated major tensions, ultimately culminating in the failure of the mandatory 

quota system3. Moreover, the Temporary Protection Directive was not activated, 

despite substantial migratory pressure and the protracted nature of the conflict. 

This disparity in treatment has been critically noted by numerous scholars and 

international organisations, who have warned of the risk of applying a double 

standard in the field of international protection. Sergio Carrera and Andrew 

Geddes emphasise that the solidarity shown to Ukrainian refugees highlighted 

deep asymmetries in the EU’s asylum policy and exposed a lack of coherence in 

applying fundamental principles of refugee law4. 

Regarding reception conditions, Ukrainian refugees benefited from rapid 

integration into host countries’ educational and social systems, whereas refugees 

from the Middle East or Africa were often placed in overcrowded reception 

centers, facing stigmatisation, unequal treatment, and limited access to basic 

services5. Differences in public perception and political discourse further reinforced 

this contrast – while the Ukrainian crisis elicited widespread empathy and civic 

mobilisation, other crises were often politicised, feeding anti-immigration rhetoric. 

This comparison is crucial for understanding the current limitations of the 

European Union’s legal and institutional asylum framework. While the response to the 

Ukrainian crisis may be considered a good practice in certain respects, it also 

underscores the need for a uniform, fair, and equally applicable regulatory approach to 

all individuals seeking international protection, regardless of origin or geopolitical 

context. 

             

 
1UNHCR (2023). Ukraine Refugee Response Plan for Ukraine Situation.     
2Council of the European Union, Directive 2001/55/EC.     
3European Commission (2015). Proposal for a European Agenda on Migration.   
4Carrera & Geddes (2022).  
5Human Rights Watch (2022). Ukraine: Unequal Treatment for Foreigners Attempting to Flee.    
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The main objectives of this research are: 

 

- to critically examine the European Union’s legal and institutional 

capacity to respond to the challenges posed by the Ukrainian refugee 

crisis, in parallel with other recent humanitarian emergencies.  

- to identify discrepancies in treatment, assess the effectiveness of existing 

legal instruments (particularly Directive 2001/55/EC), and highlight gaps 

or limitations in their practical implementation. 

- to formulate concrete proposals for adapting and harmonizing European 

refugee protection regulations to ensure a unified, coherent, and non-

discriminatory response by member states. In this sense, the approach 

combines both analytical and normative dimensions, drawing on the lessons 

of the Ukrainian context to inform the development of a more equitable 

and resilient EU asylum policy. 

 

Review of Relevant Legal Literature and Case Law 

 

In the context of the escalation of the war in Ukraine and the outbreak of one 

of the largest humanitarian crises in recent European history, the academic 

literature reveals significant concern about the European Union's ability to respond 

coherently and equitably to the need for refugee protection. Recent studies 

highlight both the achievements and the limitations of the EU’s legal and 

institutional framework, particularly in relation to the application of Directive 

2001/55/EC on temporary protection. 

Sergio Carrera6 emphasises the exceptional nature of the activation of the 

directive for Ukrainian refugees, arguing that while the mechanism functioned 

effectively in terms of institutional mobilisation, it remains dependent on the 

political will of member states and on a favourable geopolitical context. Andrew 

Geddes7 supports this view, noting that the solidarity shown toward Ukrainians was 

not the product of a robust legal system, but rather the result of geographical and 

cultural proximity, and of pressure from European public opinion, deeply affected 

by the Russian aggression. 

Cathryn Costello8 warns of the risk of entrenching a double standard in the 

application of international protection rules, pointing out that while Ukrainians 

benefited from immediate and generous protection, other refugee groups – such as 

those from Syria, Afghanistan, or Sub-Saharan Africa – faced systemic barriers, 

including poor reception conditions, discriminatory treatment, and lack of access to 

fundamental rights.  

This inequality is further reinforced, according to Violeta Moreno-Lax9, by 

the fragmentation of asylum policies and the lack of a common approach to 

identifying and supporting vulnerable persons. 

 
6Carrera & Geddes (2022). 
7Geddes (2022).  
8Costello (2022b).   
9Moreno-Lax (2020).  
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Francesco Maiani10 argues that the current EU legal framework, in the absence of 

binding mechanisms and a fair redistribution of responsibilities among member states, 

enables selective application of protection. He proposes the reform of Directive 

2001/55/EC to extend long-term protection and strengthen the legal obligations of host 

states. 

In addition to doctrinal analysis, recent jurisprudence of the Court of Justice of 

the European Union (CJEU) and the European Court of Human Rights (ECtHR) 

provides essential benchmarks for understanding current legal constraints and 

potential developments in refugee protection. In Jawo (C-163/17)11, the CJEU 

reaffirmed the obligation of member states to ensure dignified living conditions for 

asylum seekers, ruling that transfers to other EU states are inadmissible if there is a 

risk of inhuman or degrading treatment. This judgment is especially relevant in the 

context of applying the principle of solidarity and preventing arbitrary intra-EU transfers. 

In its ruling in M.S.S. v. Belgium and Greece (2011)12, the ECtHR confirmed that 

states may not transfer asylum seekers to another jurisdiction if they risk degrading 

treatment or a lack of access to an effective asylum procedure. This case remains a 

cornerstone for evaluating the compatibility of national and European policies with the 

European Convention on Human Rights, particularly in crisis contexts such as Ukraine. 

The academic and jurisprudential analysis converge on the idea that while the 

EU’s reaction to the Ukrainian crisis was effective in the short term, it cannot 

constitute a sustainable model without structural reforms. Both the literature and 

case law support the need to strengthen the principle of solidarity, standardise 

protection frameworks, and develop a permanent and fair mechanism for responding 

to future humanitarian crises. 

                            

Research Methodology 

 

This research adopts an interdisciplinary approach, rooted in legal scholarship, 

and employs a set of methods specific to public law and human rights analysis. The 

aim is to assess both the effectiveness and the limitations of the current European legal 

framework in responding to refugee flows caused by the war in Ukraine. 

The first method applied is classical doctrinal analysis, which involves a 

detailed review of relevant academic works (including those of Carrera, Costello, 

Moreno-Lax, Maiani, among others), in order to identify key theoretical positions 

and map areas of consensus and divergence in the interpretation of EU asylum and 

migration law. 

The second method is jurisprudential analysis, through which relevant decisions 

of the Court of Justice of the European Union (CJEU) and the European Court of 

Human Rights (ECtHR) are examined. This analysis helps outline the legal 

standards applicable in crisis situations and evaluate their implementation in the 

context of the Ukrainian refugee emergency. 

 
10Maiani (2022).  
11CJEU, Judgment of 19 March 2019, C-163/17, Abubacarr Jawo, ECLI:EC:C:2019:218.   
12European Court of Human Rights, M.S.S. v Belgium and Greece, Application no. 30696/09, 

Judgment of 21 January 2011.  
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The research also uses a comparative approach to highlight disparities in the 

treatment of Ukrainian refugees versus other groups (e.g., Syrian or Afghan refugees), 

taking into account institutional reactions across EU member states. 

Finally, a critical legal perspective is adopted to uncover structural deficiencies in 

the Common European Asylum System and propose directions for legislative reform. 

This critical dimension connects legal norms with the socio-political realities produced 

by the war in Ukraine and offers an integrated understanding of the need for durable, 

inclusive, and rights-based legal adaptation. 

 

 

Results and Discussion 

 

The European Legal Framework on Refugee Protection 

 

International Foundations and the Commitments Assumed by the European Union 

The legal framework of the European Union (EU) in the field of refugee 

protection is deeply rooted in international human rights law. The 1951 Geneva 

Convention relating to the Status of Refugees and its 1967 Protocol13 represent 

key instruments, establishing the legal definition of a refugee and the principle of 

non-refoulement, according to which no person shall be returned to a territory 

where their life or freedom would be threatened on grounds of race, religion, 

nationality, membership of a particular social group, or political opinion. 

The EU, through the Treaty on the Functioning of the European Union 

(TFEU)14, assumes a common policy on asylum aligned with these international 

standards. The Charter of Fundamental Rights of the European Union, in Articles 

18 and 1915, grants strengthened legal status to the right to asylum and explicitly 

prohibits collective expulsions and removals to countries where a person risks 

inhuman or degrading treatment. Also soon after the invasion of Ukraine, Russian 

President Putin instituted a new law restricting freedom of speech and press 

regarding the war. In particular, the law prohibits any reporting that does not 

conform to the official governmental position on what is the truth16 

 

The Common European Asylum Policy: Development and Key Instruments 

The EU’s Common Asylum Policy has undergone significant evolution since the 

Treaty of Amsterdam in 1999, which established shared competence in the field. Its 

overarching objective is the creation of the Common European Asylum System 

(CEAS), designed to ensure a uniform and fair treatment of applicants for 

international protection across all member states. 

The core instruments of the CEAS include: • Directive 2013/33/EU (Reception 

Conditions Directive) • Directive 2013/32/EU (Asylum Procedures Directive) • 

Directive 2011/95/EU (Qualification Directive) • Regulation (EU) No. 604/2013 

(Dublin III Regulation) • Regulation (EU) No. 603/2013 (Eurodac Regulation) 

 
13United Nations (1951) Convention Relating to the Status of Refugees.   
14Treaty on the Functioning of the European Union (TFEU), Articles 67–80. 
15Charter of Fundamental Rights of the European Union, Articles 18 and 19. 
16Pavlik (2023). 
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These legislative acts establish minimum standards on reception conditions, 

assessment of applications, recognition of refugee or subsidiary protection status, and 

determination of the responsible member state. However, their practical implementation 

has often been uneven, leading to tensions between member states and systemic 

inefficiencies 

 

CEAS Challenges and Reform Failures 

 

The 2015–2016 migration crisis exposed structural vulnerabilities within the 

CEAS. Border states like Italy and Greece were overwhelmed by massive refugee 

inflows, while other EU countries often refused to engage in solidarity or relocation 

mechanisms. The Dublin Regulation, which assigns responsibility to the first country of 

entry, has been criticised for its inequity and the disproportionate burden it places on 

certain states. 

In 2020, the European Commission proposed a New Pact on Migration and 

Asylum, aiming to reform the CEAS through the introduction of a flexible solidarity 

mechanism, accelerated border procedures, and revision of the Dublin Regulation. 

While the legislative proposals remain under negotiation, the Pact reflects an 

acknowledgment of the need for a more equitable and efficient system17. 

 

Temporary Protection – An Exceptional Solution 

 

Directive 2001/55/EC on temporary protection18 was designed for exceptional 

situations involving mass influxes of displaced persons that place overwhelming 

pressure on national asylum systems. It provides for the granting of collective temporary 

protection status without requiring individual asylum procedures. 

The Directive was activated for the first time in 2022 in response to the Ukrainian 

refugee crisis. This unprecedented move demonstrated the utility of the mechanism but 

also attracted criticism due to its exclusive application to a specific geographical group. 

Scholars like Sergio Carrera and Andrew Geddes19 have highlighted the risk of 

politically driven preferential treatment that may undermine the coherence and 

universality of EU asylum law. 

 Ineli-Ciger20 has pointed out that the Directive requires clarification and reform, 

particularly regarding the duration of protection, conditions for its termination, and 

transition to other forms of protection. Cathryn Costello21 emphasised the importance of 

immediate access to the labour market for refugee integration and suggests including 

such safeguards in future legislative reforms. Additionally, Vlad Perju22 has proposed 

the establishment of a centralised EU-level system for asylum application processing to 

replace the individual responsibility principle enshrined in the Dublin Regulation. 

 
17European Commission (2020). New Pact on Migration and Asylum.   
18Directive 2001/55/EC of 20 July 2001 on temporary protection in the event of a mass influx 

of displaced persons. 
19Carrera & Geddes (2022).  
20Ineli-Ciger (2022).  
21Costello (2022a).  
22Perju (2022).  
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The Case Law of the Court of Justice of the European Union on Asylum 

The jurisprudence of the Court of Justice of the European Union (CJEU) has 

played a vital role in shaping and interpreting EU asylum standards. Notable rulings 

include: 

 

• Case C-411/10 and C-493/10, N.S. and M.E.: The CJEU held that member 

states must not transfer asylum seekers under the Dublin Regulation to another 

member state if there are “substantial grounds” to believe that that state does not 

respect fundamental rights, particularly regarding reception conditions and 

access to the asylum procedure. This ruling enshrined the obligation for 

individualised risk assessments and limited the automatic application of the 

Dublin system23. 

• Case C-163/17, Jawo: The Court reaffirmed that a transfer is prohibited if there 

is a real risk that the applicant will be subjected to living conditions that amount 

to inhuman or degrading treatment, as prohibited by Article 4 of the Charter. 

The judgment emphasised the need to assess general levels of poverty, social 

exclusion, and lack of access to essential services in the destination country. 

Jawo reinforced the minimum standard of dignity and protection against 

indirect refoulement24. 

• Case C-72/22 PPU, Staatssecretaris v. X: This case clarified the conditions 

under which temporary protection status may be withdrawn under Directive 

2001/55/EC. The CJEU held that such withdrawal must be justified, 

proportionate, and subject to rigorous legal review, ensuring the protection of 

the beneficiary’s fundamental rights. In the context of the Ukrainian crisis, this 

ruling provided legal certainty on the limits of revoking temporary protection 

status25. 
 

These judgments illustrate the CJEU’s crucial role in shaping a rights-based 

asylum policy grounded in human dignity and the rule of law. Through its 

evolving jurisprudence, the Court reinforces a protective interpretation of EU 

asylum legislation in accordance with international human rights norms. 

The European Union has, on paper, a solid legal framework for the protection 

of refugees. Based on the Geneva Convention, the Charter of Fundamental Rights, 

and a series of directives and regulations, this system is intended to offer every 

person in need a fair, effective, and humane response. However, in reality, there is 

often a gap between rules and their implementation. The refugee crises of recent 

years—especially the one in 2015 and then the crisis caused by the war in 

Ukraine—have seriously tested the system. They revealed that, although laws 

exist, clear solidarity mechanisms and uniformly functioning procedures across 

Europe are often lacking. 

The first-ever activation of the Temporary Protection Directive in 2022 

marked an important milestone: the EU managed to respond quickly and in a 

 
23CJEU, Judgment of 21 December 2011, Joined Cases C-411/10 and C-493/10, N.S. and M.E, 

ECLI:C:2011:865. 
24CJEU, Judgment of 19 March 2019, Case C-163/17, Abubacarr Jawo.  
25CJEU, Judgment of 30 June 2022, Case C-72/22 PPU, Staatssecretaris v. X.  
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coordinated way. Yet it also became evident that this reaction was exceptional, 

linked to specific political and geographic circumstances. For refugees from other 

parts of the world, such measures have never been activated. 

In this context, the Court of Justice of the European Union played a key role. 

Through its rulings, the Court reaffirmed a simple but essential truth: asylum and 

protection cannot be discussed without recognizing human dignity. Refugees are 

not just numbers or administrative files—they are people with rights, and those 

rights must be genuinely defended. 

The conclusion of this chapter is that the European system has potential but 

needs more: coherence, political will, and, above all, humanity. If the EU wishes 

to remain faithful to its core values—solidarity, respect for human rights, and the 

rule of law—then refugee protection must be treated not as a burden, but as an 

unavoidable moral and legal responsibility, the CJEU’s crucial role in shaping a 

rights-based asylum policy grounded in human dignity and the rule of law. 

Through its evolving jurisprudence, the Court reinforces a protective interpretation 

of EU asylum legislation in accordance with international human rights norms. 

 

 

How Europe Reacted to the Ukrainian Refugee Crisis: Between Solidarity 

and Challenges 

 

Just days after the war in Ukraine began, the European Union made an 

unprecedented decision: for the first time, it activated the Temporary Protection 

Directive (Directive 2001/55/EC), a mechanism designed for emergency situations but 

never used since its adoption in 2001. Through Council Implementing Decision (EU) 

2022/382, Ukrainian refugees were granted immediate access to an extensive set of 

rights: legal residence, the right to work, access to education, healthcare, and housing. 

In Greece all newspapers unequivocally condemned the Russian-Belarus invasion 

of Ukraine26. 

This swift and coordinated response was widely regarded as an example of 

European solidarity. After years in which migration debates were marked by division, 

this time the Union managed to speak with one voice. According to Professor Francesco 

Maiani, the activation of the directive showed that Europe is capable of providing real 

protection when there is shared political will. 

 

Different Realities across Member States 

 

Even though the rule was shared at the European level, its implementation 

highlighted the diverse realities on the ground. Countries such as Germany, France, 

and the Netherlands mobilised effectively: they set up online registration platforms, 

offered financial support, and quickly integrated children into the education system. 

In contrast, in other countries like Hungary or Bulgaria, the process was hampered 

by bureaucracy, lack of infrastructure, and confusing information for refugees. 

 
26Papanikos (2023) 
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 Ineli-Ciger observes that, in the absence of a clear EU-level monitoring 

mechanism, such unequal treatment risks undermining refugees' trust in the system 

as a whole. She emphasises that real protection goes beyond administrative acts: it 

requires effective access to rights and services. 

EU institutions did not remain passive. The European Union Agency for Asylum 

(EUAA) deployed experts to assist national authorities in managing the influx. 

Practical guidelines were developed, officials were trained, and in some cases, the 

EUAA directly assisted in processing protection applications. 

Frontex supported border control efforts, while the Fundamental Rights Agency 

(FRA) monitored the respect of refugee rights. FRA reports indicate that, despite 

efforts, there were instances of discrimination or limited access to justice, 

especially for vulnerable groups such as Roma or undocumented persons. 

 

Not all Refugees are treated Equally 

 

One of the most sensitive aspects of the crisis was the difference in treatment 

between Ukrainian refugees and those from other conflict zones, such as Syria, 

Afghanistan, or Eritrea. While the former were welcomed with open arms, the latter 

often faced rejections, detention, or even deportation. Sergio Carrera warns of the risk of 

a “geopolitical asylum” dynamic, where protection is granted based not on actual need 

but on nationality. 

Furthermore, there is no clear mechanism regulating what happens after the period 

of temporary protection ends. If the war continues, what options will refugees have? 

Cathryn Costello and Madeline Garlick argue that the lack of durable solutions exposes 

people to legal uncertainty and social vulnerability. 

    

What can this Crisis Teach us? 

 

Europe has proven that it can act quickly and compassionately. However, the crisis 

has also revealed that protection is not always applied fairly. For the future, it is essential 

for the European Union to adopt an automatic crisis response mechanism, based on 

objective criteria and applicable regardless of the nationality of those fleeing war or 

persecution.  Only through coherence and universality can Europe maintain its 

credibility as a global human rights leader27. 

There is also a need for greater transparency, more support for refugee-hosting 

countries, and active oversight by European agencies. Refugee protection must be real, 

not just declarative. 

The Ukrainian refugee crisis marked a turning point for the European Union. For 

the first time, Europe was able to respond swiftly, uniformly, and with empathy. The 

activation of temporary protection showed that European solidarity is not just an abstract 

principle—it can be implemented when truly needed. 

Moreover, Europe was forced to face a hard truth: not all refugees are treated equally. 

While Ukrainian citizens received immediate protection, other people fleeing war— 

 
27Gammeltoft H, T., & Tan, N. F. (2018). 
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Syrians, Afghans, Eritreans—were often rejected or ignored. This unequal treatment raises 

difficult questions about the values and consistency of EU policies. 

 

Differential Treatment of Refugees in EU Member States: Best Practices, 

Inequalities, and Legal Dilemmas 

 

The Ukrainian refugee crisis offered a unique opportunity to observe in real 

time how EU member states respond to a mass influx of displaced persons. While 

the reaction to Ukrainian citizens was swift and relatively unified, recent history 

shows that such responses have not been universally applied. Compared to waves 

of refugees from Syria, Afghanistan, or African regions, the differences are 

evident — not only in terms of administrative treatment but also in social 

perception and political discourse28. 

This has created a reality in which fundamental principles of international 

refugee law, such as non-discrimination and the universality of the right to 

protection, are called into question by the selective and often arbitrary application 

of EU legislation. Although solidarity is a principle enshrined in the EU Treaties, in 

practice, it appears conditioned by geographical proximity, cultural affinities, or 

geopolitical factors29. 

 

Best Practices in managing Ukrainian Refugees 

 

Following the activation of Directive 2001/55/EC on temporary protection, 

some member states stood out for their prompt, coherent, and effective responses. 

Germany launched an integrated digital system allowing Ukrainian refugees to 

register quickly and access essential services. Authorities collaborated with NGOs 

and local administrations to facilitate short- and medium-term integration, 

including language courses, employment support, and psychological assistance. 

France implemented similar measures, focusing on protecting families with 

children and ensuring educational integration. Meanwhile, Poland, which hosted 

the largest number of Ukrainian refugees, adopted special legislation granting free 

medical care, housing subsidies, and access to the labour market without excessive 

bureaucratic requirements30. 

These examples show that, where political will and a clear strategy exist, 

national systems can respond effectively and humanely. The experience has shown 

that early integration and tailored support significantly reduce pressure on public 

administrations and foster social cohesion. 

 

Unequal Treatment of other Refugees 

 

In contrast, refugees from other conflict-affected regions—such as Syria, 

Afghanistan, Iraq, or Eritrea—often faced hostile reception. Restrictive policies 

like border detention, denial of access to the asylum system, or expedited rejections 

 
28Carrera & Ineli-Ciger (2023) 
29Popescu Ljungholm (2015). 
30European Union Agency for Asylum (EUAA) (2023). Country Guidance: Ukraine,  
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of applications became common in some member states. In Greece, for example, 

numerous cases of “pushbacks” have been documented—practices involving the illegal 

return of individuals across borders without the opportunity to seek protection31. The 

massive influx of refugees from the Middle East and Africa has overburdened the 

asylum systems of several member states, and asylum application procedures are often 

slow and inefficient, leading to delays and poor living conditions for applicants. 

The massive influx of refugees from the Middle East and Africa has overburdened 

the asylum systems of several member states, and asylum application procedures are 

often slow and inefficient, leading to delays and poor living conditions for applicants32. 

In Hungary and Croatia, complaints were lodged about inhumane treatment, lack 

of access to legal counsel, and inadequate living conditions. Non-European refugees 

are often viewed through a lens of suspicion or fear, reflected in less favourable public 

policies and political discourse marked by xenophobia and securitisation. 

In the public and political spheres of several member states, criticism has 

emerged regarding the differential treatment of refugees. NGOs such as Amnesty 

International and Oxfam published reports condemning double standards and the 

selective application of EU norms based on nationality or skin colour. In the 

European Parliament, several MEPs from the Greens and Socialists raised concerns 

about fairness in access to international protection, urging the European Commission 

to develop clear mechanisms to prevent discrimination. 

The European Commission, in official statements, acknowledged the existence of 

disparities in applying the rules but invoked member states’ autonomy in organizing 

their asylum systems. However, several Commissioners, including the one for home 

affairs, emphasised the need for a more coherent and predictable approach to protect 

the EU’s credibility as a global human rights actor. 

This trend reveals a dangerous practice of ranking refugees, where access to 

fundamental rights depends not on real protection needs but on a person’s ethnic, 

religious, or geographical origin. 

Sometimes, indeed, against the background of preferential treatment, criminal 

phenomena have been recorded33. 

 

Legal and Political Implications: Challenges for the Coherence of the EU Asylum 

System 

 

The effects of this differential treatment are significant both legally and politically. 

Legally, unequal application of international protection raises questions regarding 

the EU’s obligations under the Treaty on the Functioning of the European Union 

(TFEU) and the Geneva Convention. Article 78 TFEU requires the Union to respect 

fundamental rights and establish a common asylum system aligned with international 

standards34. 

Politically, the lack of genuine solidarity among member states perpetuates 

tensions and undermines the credibility of the European project. The current 

 
31Human Rights Watch (2022). Pushbacks and Rights Violations at Europe’s Borders. 
32Popescu Ljungholm (2025). 
33Tolbaru & Hegheș (2025). 
34Treaty on the Functioning of the European Union, Article 78. Official Journal C 202. 
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system disproportionately concentrates applications in certain states, while others 

benefit from exemptions or contribute minimally to the common effort. These 

imbalances undermine European cohesion and delay the reforms needed for a fair 

and sustainable asylum system. 

Therefore, if the European Union wants to remain true to its founding principles, 

it is essential that refugee treatment be non-discriminatory, coherent, and grounded in 

respect for human dignity. 

A comparative analysis of how EU member states have treated different 

categories of refugees reveals a complex and often contradictory reality. While the 

treatment of Ukrainian refugees reflected an efficient mobilisation based on empathy, 

political will, and interinstitutional solidarity, the situation of refugees from other 

conflict regions has been marked by exclusion, restrictive procedures, and lower 

protection standards. 

This disparity raises serious concerns about the application of fundamental 

principles of European and international refugee law, particularly the principle of non-

discrimination. The disproportionate response not only undermines the coherence of 

the EU’s legal framework but also sets a dangerous precedent: a protection system 

conditioned by geopolitical and cultural factors. 

Criticism from civil society, some members of the European Parliament, and 

even European Commissioners indicates that the problem is politically acknowledged, 

yet a clear mechanism guaranteeing equal treatment for all in need of protection 

remains absent. The lack of a common approach affects not only refugees but also the 

unity of the European project. 

For the EU asylum system to be fair, effective, and credible, it is essential for the 

Union to adopt a more coherent regulatory framework, supported by monitoring and 

sanctioning mechanisms. Only then can the principles of solidarity, humanity, and the 

rule of law be upheld equally for all refugees—regardless of their origin. 

 

 

Perspectives and Strategic Directions for the European Union, Discutions and 

Possible Solutions  

 

Looking ahead, as the conflict in Ukraine continues, the European Union bears 

the responsibility to design sustainable and humane post-conflict policies. Managing 

current refugee flows is not enough—what is needed is a coherent vision focused on 

long-term protection of rights and reintegration of those affected by war.35 

A first strategic direction could be the development of a permanent European 

protection framework for refugees who, even after the cessation of hostilities, may not 

be able to return to Ukraine due to destruction or insecurity36.A mechanism would be 

necessary to allow these individuals to transition from temporary protection to a stable 

legal status, accompanied by integration measures and social support. 

Additionally, the European Union should strengthen member states’ capacity 

to meet the long-term social, educational, and medical needs of refugees. This 

 
35UNHCR (2003). Framework for Durable Solutions for Refugees and Persons of Concern.   
36Ineli-Ciger (2023).  
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requires targeted investment in accessible infrastructure, tailored services, and the 

training of personnel to work with vulnerable populations.37 

At the same time, the relationship between the EU and Ukraine must include a 

clear social and economic reconstruction component, which would support the 

voluntary return of those wishing to go back. Such return must meet international 

standards of safety and dignity and be financially supported through a European post-

conflict fund.38 

In the long run, this context also calls for a reconfiguration of the concept of 

European solidarity. It must not remain an exceptional reaction to crises, but evolve 

into a constant, equitable operational principle. The principle of solidarity in the 

Member States in the field of migration would be an eloquent proof of the functioning 

of the European Union and an instrument for the development of the European 

community. 39 

 

Discussions 

 

Russia’s intervention in Ukraine constitutes a flagrant violation of fundamental 

principles of international law, particularly the UN Charter and the rules concerning 

state sovereignty. This intervention is not only a military aggression but also a 

profound source of regional destabilisation that has triggered a humanitarian crisis 

with major legal implications. From the perspective of refugee rights, it has created a 

situation of force majeure that compels international actors—particularly the European 

Union—to rethink not only their emergency response but also the architecture of long-

term protection policies. 

The ongoing escalation of the war in Ukraine imposes on the European Union 

the urgent need to adapt its legal and operational instruments in the field of refugee 

protection. The wave of displaced persons, estimated by UNHCR at over 8 million in 

Europe since 2022, includes many elderly and disabled refugees facing heightened 

risks in prolonged insecurity. In this context, adopted measures must not remain 

confined to emergency solutions but must become part of a coherent and 

comprehensive medium- and long-term protection strategy. 

In light of the above, several essential questions arise for the future of EU 

refugee policy: 

 

1. Can the European Union transform the temporary protection model into a 

durable and inclusive framework that responds to the diverse needs of 

refugees? 

2. Is it feasible to harmonise minimum protection standards for vulnerable 

groups across all member states? 

3. How can the role of European agencies (such as EUAA or FRA) be 

strengthened in monitoring and effectively implementing refugee protection? 

 

 
37European Commission (2025). Action Plan on Integration and Inclusion 2021–2027,   
38European Parliament (2023). Report on the EU's Support for Ukraine's Reconstruction, A9-

0134/2023.  
39Mihai C.C. (2022).  



Vol. 11, No.4       Ljungholm: The Need to Adapt European Regulations on Refugees… 

 

440 

Possible Solutions 

 

Based on these questions, here are a few straightforward, human-centered 

ideas that the European Union could put into practice: 

 

• First, there should be clear and consistent rules in all member states for 

identifying and supporting refugees who are elderly or have disabilities. 

This means checking right from the start who needs special help and 

making sure they have access to proper housing and services tailored to 

their needs. These rules could be included in the broader reform of the 

EU's migration system and backed by an official regulation. 

• Second, local authorities—those on the front lines—need financial and 

operational help. A special EU fund could support them by improving 

reception centers, training staff to work with vulnerable people, and buying 

essential equipment like wheelchairs or hearing aids. This would be part of 

the Asylum, Migration and Integration Fund (AMIF). 

• Third, there should be closer collaboration between governments and NGOs. 

Non-governmental organisations that already offer legal aid, psychological 

support, or protection for at-risk individuals should be formally included in 

national plans for refugee reception and integration. 

• Finally, the EU should create a shared online space—a registry of best 

practices— run by its Asylum Agency (EUAA) and coordinated with the 

fundamental Rights Agency (FRA). This would allow good ideas from one 

country or city to be used by others, helping avoid unequal treatment of 

refugees across the Union. 

 

These are not just technical measures. They reflect a deeper goal: to treat 

vulnerable Ukrainian refugees—and any future ones—not as a burden, but as people 

whose dignity and safety deserve serious, long-term protection. To do this, the EU 

must also update its laws. The directive on temporary protection should be revised to 

include stronger rules for vulnerable groups and a clear plan for how to quickly 

deliver help when crises drag on. European agencies must be given real authority to 

ensure standards are met—especially in countries facing the greatest pressure. 

Actions would not only improve protection for vulnerable Ukrainian refugees 

but also serve as a model for future interventions in similar contexts. Furthermore, 

the escalation of the conflict necessitates strengthening the European Union’s response 

capacity through a revision of Directive 2001/55/EC, which should include clear 

provisions on the protection of vulnerable groups and foresee automatic mechanisms 

for activating financial and logistical support in cases of prolonged crises. European 

agencies should be equipped with extended competencies to monitor compliance 

with protection standards, especially in states under direct humanitarian pressure. 

These proposals reflect a deep understanding that refugee protection cannot 

be treated merely as a passing emergency, but must be part of a lasting vision 

grounded in fairness, accessibility, and shared responsibility. 

The strength of these solutions lies in their realism: they acknowledge that 

vulnerabilities do not end at the border. Establishing common standards for elderly 
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and disabled refugees is not only morally sound but also a legal obligation under 

international commitments made by the EU40.  Likewise, the idea of a local-level 

operational support mechanism funded by AMIF directly addresses the gap between 

EU policy and the real capacities of local authorities. This is a crucial step in turning 

principles into practice. 

Including NGOs as institutional partners is another innovative and realistic 

step. Civil society has often been on the front lines of humanitarian response, and 

formalizing that role would enhance both efficiency and coherence. 

A European registry of best practices is a valuable initiative—not just for 

sharing knowledge but for creating a form of institutional memory that ensures 

consistent approaches to future crises. 

 The main challenge, however, lies in implementation: these solutions require 

genuine political will, sustained funding, and administrative capacity—not equally 

available across all member states. This underscores the need for a more robust 

and coordinated EU framework. 

In conclusion, these measures offer a solid path toward transforming refugee 

protection from a reactive response into a sustainable and humane policy. They 

should not only be adopted but embraced as part of the EU’s normative identity. 

          

      

Conclusions 

 

The refugee crisis triggered by the war in Ukraine has tested not only the 

solidarity of EU member states but also the effectiveness of the European legal 

framework on international protection. While the rapid activation of Directive 

2001/ 55/EC on temporary protection was a major step in supporting millions of 

displaced persons, the actual experiences of refugees—especially those most 

vulnerable—have revealed the limits of this framework in the absence of clear, 

uniform, and binding mechanisms at EU level. 

Academic literature—from Francesco Maiani to Lisa Waddington and Cathryn 

Costello—converges on the idea that the current European legal framework must be 

reformed to become truly inclusive. These scholars emphasise the need for an 

intersectional and differentiated approach, treating refugees not as a homogeneous 

group but as individuals with diverse needs based on age, disability, gender, or family 

status. 

In parallel, the case law of the European Court of Human Rights and the Court of 

Justice of the European Union confirms the obligation to respect fundamental rights at 

all stages of the protection process. Cases such as Paposhvili v. Belgium and Jawo 

show that a flexible but firm interpretation of the principle of human dignity is 

essential when facing today’s humanitarian challenges. 

In conclusion, the European Union must strategically rethink its instruments for 

refugee protection. This reform must go beyond adapting legal norms and focus on 

building functional mechanisms for need identification, implementation monitoring, 

and effective coordination between European, national, and local levels. Only in this 

 
40Amnesty International (2021). Europe: Fortress Continent – Human Rights Violations against 

Refugees and Migrants. 
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way can the EU preserve its credibility as a global human rights actor and provide 

an equitable and humanitarian response to those fleeing war. 

In my view, Russia’s interference in Ukraine has triggered not only a military 

crisis but also a rupture of trust in the international legal system. The attack on a 

sovereign state, in defiance of the UN Charter, has created a dangerous precedent, 

forcing the European Union to respond not only through economic sanctions but also 

through a profound reassessment of its asylum and migration policy. Without genuine 

reform—focused on binding solidarity and real protection for vulnerable groups—the 

European response risks becoming inconsistent and unjust. 

I strongly believe that the Union can no longer act in half-measures. In the face of a 

conflict that challenges the foundations of international legal order, refugee protection is 

no longer just a legal obligation—it is a test of European values in practice. The time for 

improvisation has passed; it is time for strategic and firm decisions. 

This research, through its analysis of the legislative framework, national practices, 

and the vulnerabilities exposed by the Ukrainian refugee crisis, underscores the 

urgency of genuine European reform. Declaratory or temporary protection is not 

enough: only the coherent integration of the principle of human dignity in all 

migration and asylum policies can restore the meaning of European solidarity. The 

European Union stands at a crossroads—between its role as a global normative 

power and the risk of becoming a bureaucratic mechanism incapable of responding 

to crises. The future of refugee protection in Europe will be determined by the extent 

to which its founding values are translated into bold, fair, and reality-based practices. 
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The Legal Dynamics of Restrictive Measures 

Imposed by the Union against Russia 
 

By Gina Orga-Dumitriu 
 

From the sieges of ancient fortresses—such as Homer’s legendary Troy or Caesar’s 

campaign at Alesia, exemplifying the discipline the ancient Greeks termed 

Polykleitos—to the Ottoman blockade of Constantinople and, subsequently, 

Napoleon’s continental blockade of British trade; from the sugar boycotts in the 

French Antilles and Gandhi’s resistance to the salt tax, to contemporary embargoes 

imposed by the United States against communist Cuba or Iraq, the history of 

international sanctions illustrates a complex and heterogeneous field of debate. Within 

this field, ethical, legal, and geostrategic considerations intersect in distinctive ways, 

each asserting its own principles and delimiting its own permissible scope of action. 

Global developments in recent years reveal both the multipolar world we live in and 

the ability of law to serve as the “sweet weapon” of economic warfare, employed in 

response to hostile behavior, political crises, or armed aggression. The European 

sanctions against the Russian Federation were implemented following the annexation, 

in February 2014, of the Crimean Peninsula, and after the invasion of Ukraine on 24 

February 2022, the material and personal scope of the restrictions grew considerably; 

no fewer than 18 “packages” of economic and individual sanctions (the latest on 18 

July 2025) have been adopted to diminish the Kremlin’s capacity to finance the war. 

The restrictions adopted (reminiscent of U.S. secondary sanctions) also broaden the 

debate regarding a form of extraterritoriality of European sanctions, despite the 

Union’s traditional policy of denouncing the extraterritorial effects of sanctions 

imposed by third countries. Russia’s serious breach of peremptory norms of general 

interest (through military aggression against the territorial integrity and independence 

of a sovereign state and through flagrant violations of human rights), however, 

legitimises this approach. 

 

Keywords: Common foreign and security policy; Economic sanctions; Freezing 

of funds; Leading businessperson; Restrictive measures 

 

Introduction 

 

Inter arma silent leges—when arms speak, the law falls silent—declared 

Marcus Tullius Cicero in his Pro Milone oration, a seminal defence speech that has 

transmitted to posterity not merely the account of the fierce political rivalry 

between Titus Annius Milo and Publius Clodius, but also an incisive depiction of 

the violent convulsions that marked the Republic’s waning years. 

It was a time when  “the Senate stood powerless before the unrestrained mob, 

before demagogues who spared no means, and before the mighty of the day who 

did as they pleased. These were the days foreshadowing the civil war between 

Caesar and Pompey [...].”1. Indeed, the chronicles of history attest to the unsettling 
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succession of belligerent states, conquests, and invasions which, in various eras, 

imposed the rule of force to the detriment of the force of law. It was only in 1648 

that the treaties which sealed the Peace of Westphalia, following the Thirty Years’ 

War (1618–1648), introduced the guiding concepts of public international law, 

declaring war outside the law and establishing the principle of non-intervention in 

internal affairs as a corollary to the recognition of the inviolability of national 

sovereignty2. The theory of natural law and the foundations of international law, as 

theorised at the time by the scholar Hugo Grotius, brought the necessary paradigm 

shifts, foreshadowing the dawn of a legal order based on the sovereignty of nation-

states. The establishment of the collective security system introduced by the 

Covenant of the League of Nations (1919) and the codification of the principle 

prohibiting the use of force through Article 2, paragraph (4) of the Charter of the 

United Nations (1945)3 constituted the founding stages of the new international 

legal order based on the equality of states and the observance of the principles and 

norms of contemporary international law. 

In domestic law, the binding nature of legal norms and the application of legal 

sanctions involve the coercive intervention of the state. The international order 

differs from the domestic order mainly in terms of the effectiveness of legal 

norms4. Most of these are norms established through international treaties, both 

bilateral and multilateral, or through customary practice, whose binding force 

derives from adherence to the principle pacta sunt servanda. Alongside treaty law 

and customary international law, however, there also exist peremptory 

international norms whose legal force does not stem from the will of states but 

from a source that transcends their authority - namely, natural law. Identified by 

the Latin term jus cogens, these peremptory norms, which “by virtue of the 

universal value they protect, exceed the consent of states”5, were formally 

enshrined in Article 53 of the 1969 Vienna Convention on the Law of Treaties; 

thus, a peremptory norm of general international law was defined as ”a norm 

accepted and recognised by the international community of states as a whole as a 

norm from which no derogation is permitted and which can be modified only by a 

subsequent norm of general international law having the same character”. The 

practice of international relations has revealed not only this difficult recognition of 

peremptory norms of international law but also the controversies concerning the 

effectiveness and limits of the sanctions established to restore the legal order 

violated through their transgression. 

Russia’s annexation of the Crimean Peninsula in 2014 and the ”special 

military operation” to invade Ukraine on 24 February 2022 were accompanied by a 

manipulative discourse in which, with great cynicism, the meanings of certain 

concepts and institutions of international law were distorted, invoking the right to 

 
2Hatem (2015) at 92. 
3Two exceptions to the rule prohibiting the use of force or the threat of force are recognised: in 

the case of individual or collective self-defense against an armed attack until the Security 

Council has taken the measures necessary to maintain international peace and security (Article 

51 of the UN Charter), and actions authorised by the UN Security Council under the conditions 

laid down in Chapter VII of the Charter. 
4Stoica (2022). 
5Maftei (2019) at 1-10. 



Athens Journal of Law October 2025 

 

447 

self-determination, alleged human rights violations, and the false necessity of 

”denazifying” the regions governed by the regime in Kyiv6. European sanctions 

against the Russian Federation were implemented following the annexation of Crimea 

and the city of Sevastopol, but after the armed aggression of 24 February 2022, the 

material and personal scope of the restrictions increased considerably, with no fewer 

than 18 sanctions packages adopted between 23 February 2022 and 18 July 2025. 

European sanctions prove to be consubstantial with the evolution of 

international law, as they also constitute a legal laboratory in which the traditional 

limits of international law are tested7. This is why the study aims not only to provide 

a description of the main categories of restrictive measures imposed by the Union 

(2) and their analysis in the case law of the CJEU (3), but also to note the 

emergence of a trend toward the extraterritoriality of sanctions (4). The positioning 

of certain Member States toward the war in Ukraine, in the context of the rule of 

law crisis within the Union and the political articulation regarding the sanctions 

regime, raises the issue of adjusting the foundations of the EU’s external actions 

(5). Given the EU’s well-known position of denouncing the extraterritoriality of 

sanctions imposed by third countries, the conclusions (6) will highlight the 

differences between U.S. secondary sanctions (adopted for reasons specific to U.S. 

foreign policy) and the restrictive measures imposed by the Union against Russia 

in response to the violation of peremptory norms of general international law. 

 

 

Restrictive Measures Adopted by the EU: Categories and Scope 

 

Aligning itself with other states that have adopted sanctions against Russia - the 

United States, Canada, the United Kingdom, Switzerland, Australia, Japan, and 

South Korea - the European Union activated, following the invasion of Ukraine, a 

veritable ”war ecology”8 aimed at reducing Russia’s economic base and undermining 

the Kremlin’s capacity to finance the war9. Called in the press the “Shock and Awe” 

operation10, the European sanctions campaign was added to the measures instituted 

after the annexation of Crimea in February 2014, with their scope considerably 

expanded in terms of targeted areas. In fact, in 2022, litigation concerning restrictive 

measures literally exploded before the Court of Luxembourg. With 103 new cases, 

restrictive measures accounted for 11.4% of the total number of cases registered in 

2022 (compared to 4.8% in 2021 and 3% in 2020)11. 

The legal framework within which the sanctions are adopted lies midway 

between two EU policies: the Common Foreign and Security Policy (CFSP) and 

its external relations12. This framework allowed the Council of the European 

 
6Ciucă (2024) at 7, 11. 
7Bismuth (2023) at 8.  
8Charbonnier (2022). 
9Déclaration à la presse de la présidente von der Leyen au sujet de l’agression russe contre 

l’Ukraine, 24 February 2022. 
10Larsen (2022). 
11Court of Justice, Statistics concerning the judicial activity of the General Court. 
12Brière (2023). 

https://www.justice-en-ligne.be/_Briere-Chloe_
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Union to adopt CFSP Decision 2014/145/CFSP of 17 March 201413 and CFSP 

Decision 2014/512/CFSP of 31 July 201414, based on Article 29 TEU, followed by 

the adoption, under Article 215 TFEU, of Regulation (EU) No 269/201415 and 

Regulation (EU) No 833/2014 of 31 July 201416  (with their numerous subsequent 

amendments), which established calibrated and robust measures in response to 

actions threatening the territorial integrity, sovereignty, and independence of 

Ukraine. While regulations are adopted by the Council by qualified majority, 

Council decisions in the area of the Common Foreign and Security Policy must be 

adopted unanimously, effectively granting each Member State a veto right. This 

reflects the specific intergovernmental nature of the CFSP, in which the Court of 

Justice of the European Union (hereinafter CJEU) can exercise only limited judicial 

review under the conditions defined in Article 275 TFEU17. 

Without aiming for a detailed description of the restrictive measures, which in 

terms of content and effects involve many technical aspects (as shown in the 

Commission’s Consolidated Explanatory Notes18), we note that they mainly concern: 

 

i) Economic sanctions, including restrictions in the energy, financial, trade, 

and transport sectors; 

ii) Individual sanctions, designed as temporary and reversible measures, such 

as travel bans and asset freezes targeting influential businesspeople operating 

in economic sectors that provide a substantial source of revenue for Kremlin 

policy. 

 

Whether targeting the state or individuals/groups of individuals, these 

measures have the legal nature of autonomous sanctions adopted unilaterally by 

the Union in response to the illegal actions of the Russian Federation, which 

violate Article 2(4) of the UN Charter. The military aggression against Ukraine 

was condemned by the UN General Assembly through the Resolutions of 2 and 24 

March 2022. It is true that the Union and other states that adopted similar sanctions 

are not directly harmed by Russia’s illegal acts in the sense of Article 42 of the 

Articles on the Responsibility of States for Internationally Wrongful Acts 

(hereinafter ARSIWA). However, the principle prohibiting the use of force is a 

peremptory norm of international law, whose violation must be understood in 

 
13Council Decision 2014/145/CFSP of 17 March 2014 concerning restrictive measures in 

respect of actions undermining or threatening the territorial integrity, sovereignty and 

independence of Ukraine, OJ L 78, pp. 16–21. 
14Council Decision 2014/512/CFSP of 31 July 2014 concerning restrictive measures in view of 

Russia's actions destabilising the situation in Ukraine, OJ L 229, 31.7.2014, pp. 13–17.  
15Council Regulation (EU) No 269/2014 of 17 March 2014 concerning restrictive measures in 

respect of actions undermining or threatening the territorial integrity, sovereignty and independence 

of Ukraine, OJ L 78, 17.3.2014, pp. 6–15.  
16Council Regulation (EU) No 833/2014 of 31 July 2014 concerning restrictive measures in 

view of Russia's actions destabilising the situation in Ukraine, OJ L 229, 31.7.2014, pp. 1–11. 
17Brière (2023). 
18Commission Consolidated FAQs on the implementation of Council Regulation no 833/2014 

and Council Regulation no 269/2014. 
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close connection with the obligation of member states to cooperate to put an end, 

by lawful means, to any serious breach of jus cogens. 

At the doctrinal level, the discussion has focused less on the effectiveness of 

sanctions and more on clarifying the legal nature of European sanctions, it being 

understood that under international law, unilateral sanctions are classified into three 

categories: (1) retorsion measures, which are hostile but do not involve any illegal 

act under international law; (2) countermeasures, i.e., acts that are prima facie illegal 

but may be justified as a proportional response to a prior violation; and (3) illegal 

acts that engage the international responsibility of the sanctioning state19. 

Perhaps the most controversial aspect of countermeasures, as noted by the 

International Law Commission, is the right of states other than the injured state to 

resort to countermeasures in the public interest in response to serious breaches of 

obligations owed to the international community as a whole. Article 48 (1) (b) of 

the ARSIWA recognises that any state, other than the injured state, is entitled to 

invoke the responsibility of another state if the breached obligation is owed to the 

international community as a whole. 

Moreover, Article 41 of the ARSIWA establishes the specific consequences of 

a serious breach of an obligation arising from a peremptory norm of international 

law: the obligation of states to cooperate to end the unlawful conduct, which 

implies collective action to halt illegal acts, as well as the prohibition of 

recognition and assistance, which materialises the obligation of states not to 

recognise the situation created by the breach of jus cogens and not to provide aid 

or assistance to maintain it. 

Regardless of whether the sanctions imposed are classified as retorsion 

measures or authorised countermeasures, states that are not directly harmed by the 

breach of an international obligation may take action against the author of the 

breach when it concerns an erga omnes obligation, that is, an obligation that all 

states are bound to respect20. This is precisely the case with the prohibition of 

armed aggression, which Russia has violated. 

Returning to the typology of sectoral sanctions, their material scope covers various 

economic sectors, of which the following can be highlighted by way of example: 

a) Energy measures, which range from setting price caps for Russian 

petroleum products (USD 60 per barrel) to reduce Russia’s revenues, to prohibiting 

the export of certain refining technologies, as well as banning investments in the 

Russian energy sector through the provision of goods, technologies, or services to 

liquefied natural gas (LNG) projects under construction in Russia, such as the 

Arctic LNG 2 and Murmansk LNG terminals. 

b) Trade measures, consisting of restrictions on imports or exports of certain 

goods, such as the ban on coal imports from Russia, which affects one quarter of 

Russia’s total coal exports (resulting in an estimated revenue loss of EUR 8 billion 

per year), or restrictions on the export of goods that could contribute to 

strengthening Russia’s industrial capabilities. The sanctions also include the 

prohibition of imports into the EU of all finished and semi-finished steel products, or 

 
19Hofer & Ruys (2022) at 738.  
20Regarding the controversial nature of countermeasures adopted by third states, see Sicilianos 

(2005) at 449. 
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the ban on purchasing, importing, or transferring, directly or indirectly, gold if it 

originates from Russia. Additionally, there is a prohibition on providing certain 

relevant services directly or indirectly to Russian government entities and legal 

persons (e.g., accounting, auditing, tax consulting, IT consulting, legal consulting, 

architecture and engineering consulting, business and management consulting, 

public relations, and advertising services). 

c) Financial and banking measures21, such as the exclusion of major 

Russian banks from the SWIFT financial messaging system, the prohibition on EU 

banks outside Russia from using the Russian Central Bank’s financial messaging 

system (SPFS), the complete ban on transactions with certain Russian state-owned 

enterprises in various sectors that form part of the Kremlin’s military-industrial 

complex, or the prohibition on European banks from accepting deposits above a 

certain threshold from Russian citizens or residents. Some sanctions have proven 

unprecedented, such as the freezing of the Russian Central Bank’s foreign reserves, 

representing a value much higher (over €300 billion) than other frozen assets (€20 

billion). There is also a prohibition on providing certain relevant services directly or 

indirectly to Russian government entities and legal persons (e.g., accounting, 

auditing, tax consulting, IT consulting, legal consulting, architecture and engineering 

consulting, business and management consulting, public relations, market research 

and opinion polling services, technical testing and analysis, and advertising services). 

d) Transport measures, which include the prohibition for EU companies with at 

least 25% Russian ownership from transporting goods by road within the Union, the 

closure of EU airspace to all aircraft owned, registered, or controlled by Russia -

including private planes of oligarchs - and the prohibition of Russian-flagged vessels 

from accessing EU ports (exceptions apply for medical, food, energy, and 

humanitarian purposes). Vessels on the sanctions list include ships involved in 

transporting military equipment, LNG, stolen Ukrainian grain, and those participating 

in the so-called “ghost fleet” that carries Russian oil while using deceptive maritime 

practices to evade the price cap imposed by the EU and its allies22. 

In the case of individual sanctions, the criteria for determining their personal scope 

are set out in Article 1(1)(a) and Article 2(1)(a) of Decision 2014/145, as well as in 

Article 2 of Regulation 269/2014. These provisions show that the restrictive measures in 

question apply particularly to ”natural persons responsible for actions or policies that 

undermine or threaten the territorial integrity, sovereignty, and independence of Ukraine, 

who support or implement such actions or policies, or who obstruct the work of 

international organisations in Ukraine.” All funds and economic resources belonging to 

persons listed under the sanctions are frozen. 

 

 

Restrictive Measures in the Case Law of the CJEU 

 

Over 1,900 individuals and entities are currently ”on the blacklist” under the 

EU’s sanctions regime against Russia – compared to just over 250 before the 

outbreak of the war. This constitutes the longest blacklist in the history of the 

 
21Aniței & Gardikiotis (2015) at 13-23. 
22Attias, Reboul, Peter & Nhari (2024). 
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European Union’s sanctions23. The establishment of new criteria for inclusion on 

the list explains the growing number of individuals targeted by sanctions. On 25 

February 2022, through Decision 2022/329/CFSP, the Council introduced the so-

called “criterion (g)” aimed at Russian oligarchs, specifically those “businesspersons 

or legal entities, entities, or bodies of renown involved in economic sectors that 

provide a substantial source of revenue to the Government of the Russian 

Federation, which is responsible for the annexation of Crimea and the destabilization 

of Ukraine, as well as individuals or legal entities, entities, or bodies associated 

with them.” In interpreting the criterion, it was noted that the targeted sector itself 

must constitute ”a substantial source of revenue for the Russian government”24; 

consequently, it is not the individual but the sector in which they operate that is 

identified as the primary source of funding. Unfortunately, the Council does not 

provide an exhaustive list of sectors affected by restrictive measures to be 

considered for the implementation of ”criterion (g).” One might assume that the 

military, metallurgical, and energy sectors are targeted by the Union, given their 

obvious involvement in the dynamics of the war. However, the Tribunal appears to 

extend this understanding to other sectors, seemingly less directly connected to the 

war in Ukraine, such as the fertilizer industry25, the agricultural sector (due to 

”significant exports generating cash flow”26), or the information and 

communications technology sector27. On 5 June 2023, through Decision 

2023/1094/CFSP, the Council once again expanded this criterion to include both 

”rominent businesspersons” operating in Russia (who, due to ”the systematic 

accumulation of wealth through the exploitation of natural and other public 

resources”, are ”in a relationship of interdependence with the Russian government”) 

as well as ”other businesspersons”, provided they are involved ”in any economic 

sectors that provide a substantial source of revenue to the Russian government”28. 

The legality of individual sanctions has been the subject of controversy in the 

case law of the CJEU, with some rulings being surprising regarding the category 

of persons associated with Russian oligarchs. Under an action brought pursuant to 

Article 263 TFEU, Ms. Violetta Prigozhina, mother of Mr. Yevgeniy Viktorovich 

Prigozhin, requested the annulment of Council Decision 2022/265/CFSP of 23 

February 2022, which amended Decision 2014/145/CFSP, challenging her 

inclusion on the list of persons subject to restrictive measures on the grounds of 

insufficient reasoning, lack of factual basis, and manifest error of assessment, 

invoking, inter alia, abuse of power and violation of fundamental rights29, namely 

her right to property. In fact, the applicant was included on the list of targeted 

persons justified by the fact that she owns Concord Management and Consulting, 

which belongs to the Concord Group founded and owned until 2019 by her son, as 

well as being the owner of other companies linked to him. 

 
23Finelli (2023) at 1513-1522. 
24Case T-270/22 Pumpyanskiy v Council, ECLI:EU:T:2023:490, para. 66-67 (2023). 
25Case T-282/22 Mazepin v Council, ECLI:EU:T:2023:701, para. 74-75 (2023). 
26Case T-283/22 Moshkovich v Council, ECLI:EU:T:2023:849, para. 109 (2023). 
27Case T-335/22 Khudaverdyan v Council, ECLI:EU:T:2023:500, para. 102 (2023). 
28See paragraph 4 of the Recitals of Decision 2023/1094/CFSP amending Decision 2014/145/ 

CFSP, OJ L 146, 6.6.2023, pp. 20–21. 
29Șandru (2023) at 86. 

https://www.europeanpapers.eu/en/authors/francesca-finelli
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In the Court’s view, the association criterion applies to any entity that has a link, 

regardless of its nature, with an entity that provides support to the government in 

question, provided there is a significant risk that this link could be exploited by the 

latter to circumvent the sanctions imposed on it30.Thus, when the funds of an entity 

are frozen, there is a significant risk that it may exert pressure on the entities it owns 

or controls to circumvent the effect of the measures targeting it. Accordingly, 

freezing the funds of these entities is necessary and proportionate to ensure the 

effectiveness of the adopted measures and to guarantee that these measures are not 

circumvented31. The fact that the applicant no longer owned the company since 

2017 appeared sufficient to conclude that the association link through the companies 

was not established and, therefore, relied exclusively on the family relationship. In 

the absence of a determination by the Council that the applicant still held shares in 

these companies at the time the contested decision was adopted, the General Court 

of the EU upheld the action and removed the applicant from the sanctions list. In a 

rather liberal and permissive approach, it was held that the association between the 

applicant and her son was not established through economic or capital links or 

through the existence of common interests binding them at the time of adoption of 

the contested acts, so it must be concluded that the inclusion of the applicant’s name 

on the relevant lists was in fact based solely on the family relationship between the 

applicant and her son32. A similar approach was followed in the ruling in favor of 

Nikita Mazepin33, the son of an influential Russian businessman who financed the 

Kyiv regime. Equally notable were the decisions to remove Russian billionaires 

Mikhail Fridman and Petr Aven34, executive directors of Alfa Group - one of the 

most powerful conglomerates in Russia with operations in banking, gas, and oil - 

from the sanctions list, which were regarded as a worrisome precedent and seen as a 

failure of the sanctions policy35. 

Among the sectoral measures in the energy domain, Regulation (EU) No 833/ 

2014 prohibits not only the provision of goods, technologies, or services for liquefied 

natural gas (LNG) projects under construction in Russia, but also the provision of legal 

services to the Russian government or legal entities established in Russia. In the 

Jemerak case, by the judgment of 5 September 2024, the Court of Justice of the 

European Union was called upon to determine whether the notarization of a sales 

contract in which the seller is a legal entity established in Russia constitutes a “legal 

advisory service” and whether it violates the prohibition set out in Article 5n(2)(b) of 

Regulation No 833/2014. According to the cited provision, ”the provision, directly or 

indirectly, of architectural and engineering services, legal advisory services, and IT 

consultancy services is prohibited for: (a) the Russian government or (b) legal entities, 

bodies, or organisations established in Russia.” 

 
30Case T-577/12 NIOC and Others v Council, EU:T:2015:596, para. 114 (2015). 
31Case T-212/22 Prigozhina v Council, ECLI: ECLI:EU:T:2023:104, para 103 (2023) and the 

judgments cited. 
32Prigozhina v Council, para. 94. 
33Case T-743/22TUE Mazepin v Council, ECLI: ECLI:EU:T:2024:180 (2024). 
34Case T-301/22 Aven v Council, ECLI:EU:T:2024:214 (2024) and case T-304/22 Fridman v 

Council, ECLI:EU:T:2024:215 (2024). 
35Seibt (2024). 
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The dispute arose following a notary’s refusal to notarise a contract under which 

two German citizens wished to purchase an apartment located in Berlin and owned by 

a Moscow-based company (Visit-Moscow Ltd.) By activating the preliminary ruling 

procedure and exercising its interpretative function under Article 267 TFEU36, the 

Court had the opportunity to clarify whether the notarization of contracts and the 

completion of other formalities corresponding to this operation fall within the category 

of legal advisory services prohibited by the Regulation. 

Regarding the notarisation activity, the Court ruled that this does not constitute a 

”legal advisory service” within the meaning of Article 5n(2)(b) of Regulation No 

833/2014, since the notary acts as an independent public officer and not as a service 

provider. In performing its functions, the notary is not a representative of either party, 

but an independent and impartial advisor to all parties37. The scope of the prohibition 

does not extend to acts of contract performance (such as holding the proceeds from the 

sale in an escrow account, removing encumbrances on the property, or registering 

property rights) nor to translation services provided by an interpreter during 

notarization, as the translator merely facilitates communication between the parties 

without providing legal opinions or actual legal advisory services38. The ruling is 

illustrative of the Court’s concern to maintain a balance between enforcing restrictive 

measures and protecting the fundamental property rights of the individuals involved. 

This decision provides a clear framework allowing notaries to perform their duties 

without fear of violating sanctions and reaffirms the importance of their role in 

ensuring the proper functioning of justice, even in challenging contexts39. 

The confiscation of frozen assets to compensate victims of human rights 

violations40, to finance the reconstruction of Ukraine, or for humanitarian measures in 

favor of refugees has been discussed since the first freezing measures were adopted. 

Since adding an automatic confiscation system to the asset-freezing mechanism was 

considered vulnerable under EU jurisdiction41, Directive No. 1226/2024 was adopted, 

criminalising the violation of restrictive measures42. 

 

 

Debate on the Extraterritoriality of European Sanctions 

 

While the Court of Justice of the European Union exercises its judicial review, 

focusing mainly on the proportionality of measures, authoritative scholarly voices43 

have increasingly raised the issue of the emergence of a form of extraterritoriality of 

EU sanctions. Indeed, the territorial scope of restrictive measures represents a veritable 

”Achilles’ heel,” despite the provisions of Article 13 of Regulation (EU) No. 

 
36For developments see Șandru, Banu & Călin (2013) at 36. 
37CJEU, 5 September 2024, Jemerak, C-109/23, ECLI:EU:C:2024:681, para. 25. 
38Jemerak, para. 61-62. 
39Topalu (2024). 
40Chernohorenko (2023) at 1067-1075. 
41Bismuth (2023) at 13. 
42Directive (EU) 2024/1226 of the European Parliament and of the Council of 24 April 2024 on 

the definition of criminal offences and penalties for the violation of Union restrictive measures 

and amending Directive (EU) 2018/1673, OJ L, 2024/1226, 29.4.2024. 
43Bismuth (2023) at 10. 

https://www.europeanpapers.eu/en/authors/illia-chernohorenko
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833/2014, which, de lege lata, proclaims the principle of territoriality. Thus, the 

sanctions apply to: 

 

a) the territory of the Union; 

b) on board any aircraft or vessel under the jurisdiction of a Member State; 

c) any natural person, whether on the territory of the Union or outside it, who 

is a national of a Member State; 

d) any legal person, entity, or body on the territory of the Union or outside it that 

is incorporated or constituted in accordance with the law of a Member State; 

e) any legal person, entity, or body in connection with any activity carried out 

wholly or partially on the territory of the Union. 

 

Moreover, the legislative policy of the Union has traditionally been focused 

on countering the constraints arising from the extraterritorial application of 

sanctions imposed by third countries, the most well-known example being U.S. 

secondary sanctions. In response to the extraterritorial U.S. sanctions regarding 

Cuba (Helms-Burton Act), Iran, Syria, and Libya (Amato-Kennedy Act44), the EU 

legislator adopted in 1996 the so-called European Blocking Regulation (or “blocking 

statute”)45, with the primary objective of protecting the established legal order as 

well as the interests of the Union and of natural and legal persons exercising their 

rights in accordance with the founding Treaties and, currently, with the Treaty on 

the Functioning of the European Union (hereinafter TFEU). 

The philosophy of Regulation (EC) No 2271/96 is built on the paradigm of 

neutralising the extraterritorial effects of foreign sanctions, the principle being that EU 

operators do not comply with the targeted extraterritorial legislation nor with judicial 

decisions based on it. Since Article 5(1) of the European Blocking Regulation46 does 

not recognise the applicability of foreign extraterritorial law to EU operators, 

compliance with foreign extraterritorial sanctions is effectively prohibited, except 

where EU operators have obtained authorization from the European Commission to 

comply with the targeted extraterritorial legislation. Such an exemption is allowed if 

non-compliance with foreign law would seriously harm the interests of the operators 

or of the EU (Article 5(2) of the Regulation). Following the reactivation in 2018 of the 

U.S. economic sanctions against Iran, the European Union amended the 1996 

Blocking Regulation (originally adopted to counter the extraterritorial effects of 

restrictive measures imposed by the U.S. against Cuba, Libya, and Iran) through 

 
44For a comparative overview of the economic sanctions imposed on Iran, Iraq, and Cuba see Cuynet 

(2022) at 171-189.  
45Council Regulation (EC) No 2271/96 of 22 November 1996 protecting against the effects of the extra-

territorial application of legislation adopted by a third country, and actions based thereon or resulting 

therefrom, OJ L 309, 29.11.1996, pp. 1–6 (hereinafter referred to as the ‘blocking statute’ or the ‘EU 

Blocking Regulation). 
46Pursuant to the aforementioned text a”No person referred to in Article 11 shall comply, whether directly 

or through a subsidiary or other intermediary person, actively or by deliberate omission, with any 

requirement or prohibition, including requests of foreign courts, based on or resulting, directly or 

indirectly, from the laws specified in the Annex or from actions based thereon or resulting therefrom”. 
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Commission Delegated Regulation (EU) 2018/110047, which entered into force on 

7 August 2018. At a theoretical level, the updated blocking statute nullifies the 

effect in the EU of any foreign decision, including judicial or arbitral rulings based 

on the relevant extraterritorial legislation or acts adopted under it (Article 4)48. In 

practice, U.S. restrictive measures against Iran coexist with the EU law prohibition 

against complying with secondary sanctions imposed by the United States. 

Furthermore, the Council Guidelines on sanctions also emphasise that „EU 

restrictive measures should only apply in situations where there are links to the 

EU” and that the EU ”will refrain from adopting legislative instruments that, 

through their extraterritorial application, would violate international law.”49 

However, the wording of Article 2(1) of Regulation (EU) No 833/2014 seems 

to constitute a backdoor through which the extraterritorial effects of sanctions are 

“sneaked in,” since it prohibits ”the sale, supply, transfer, or export, directly or 

indirectly, of dual-use products and technologies, whether or not originating in the 

Union, to any natural or legal person, entity, or body in Russia or for use in Russia, 

if such products are or may be intended, in whole or in part, for military use or a 

military end-user.” In other words, operations carried out through companies in 

third countries could fall within the scope of the cited text, meaning that they could 

be subject to the sanctions. On a broader perspective that transcends the immediate 

and practical effects and invites deeper reflection on the legitimacy of extraterritorial 

sanctions from the perspective of the economic analysis of law, it has been argued 

that we are witnessing the transformation of an economic privilege (market power) 

into a legal privilege (the capacity to impose rules of conduct extraterritorially)50. 

 

 

Restrictive Measures – An Opportunity to Rethink the Foundations of the 

EU’s External Action? 

 

The rule-of-law crisis, closely linked to the autocratic and illiberal regimes in 

Hungary and Poland established in 2010 and 2015, was further exacerbated by the 

European Union’s response to Russia’s military aggression against Ukraine. Prime 

Minister Orbán used his influence in the Council to attempt to remove Russian 

oligarchs from the EU sanctions list, threatened to veto sanctions in the nuclear 

energy sector, and while several other Member States stopped importing fossil 

fuels from Russia, Hungary opted instead to sign a new energy cooperation 

agreement with the Kremlin to increase its dependence on Russian gas, oil, and 

nuclear fuel51. By contrast, Poland supported the provision of weapons and even 

additional economic sanctions against the regime in Kyiv. Deviations from the 

values enshrined in Article 2 TEU risk being encouraged by the worrying “chess 

 
47Commission Delegated Regulation (EU) 2018/1100 of 6 June 2018 amending the Annex to 

Council Regulation (EC) No 2271/96 protecting against the effects of extra-territorial application of 

legislation adopted by a third country, and actions based thereon or resulting therefrom C/2018/3572 

OJ L 199I, 7.8.2018, pp. 1–6. 
48Orga-Dumitriu (2023) at 55-69. 
49Conseil de l’Union européenne, Lignes directrices relatives aux sanctions, 5664/18, 4 mai 2018, n° 51. 
50Bismuth (2020) at 113. 
51Lobina (2023) at 1147. 

https://www.europeanpapers.eu/en/authors/benedetta-lobina
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game” referred to by Pavone as a “Faustian bargain”: ceding to Orbán’s pressure by 

unfreezing €10 billion in EU funds in exchange for his abstention at the vote on 

opening accession negotiations for Ukraine52.  

These developments highlight the need for an adaptation or even a reconfiguration 

of the European Union’s external actions. In a broader context, the subject of 

restrictive measures adopted within the CFSP framework also provides an 

opportunity to adjust the epistemological foundations of the EU’s external action. 

“We Europeans have this extraordinary chance. We live […] in this part of the world 

where political freedom, economic prosperity, and social cohesion represent the best, 

the very best combination of all three. But the rest of the world is not like that. Our 

struggle is to try to explain that democracy, freedom, political liberty are not 

something that can be substituted by economic prosperity or social cohesion. Both 

must go together. Otherwise, our model will perish, it will not be able to survive in 

this world. We are too much Kantian and not enough Hobbesian […]”53 – stated, in 

a critical speech delivered on 10 October 2022, the EU High Representative for 

Foreign Affairs and Security Policy, J.B. Fontelles. 

Doctrine here notes the philosophical distinction drawn in Robert Kagan’s 

famous Of Paradise and Power, which, in the specific context of the 2003 invasion 

of Iraq, observed the contrast between the EU’s reliance on multilateralism and 

international cooperation, and the United States’ firm unilateral exercise of power54. 

Regarding modern international relations theory, Kagan’s “Hobbesians” can be 

considered “realists,” while the “Kantians” might resemble “liberal internationalists” 

or “idealists.” While Kant and Hobbes represent contrasting viewpoints on the use 

of power and cooperation in international relations, Machiavelli’s ideas introduce a 

pragmatic dimension emphasising the practical pursuit of state interests, often 

through a combination of coercive and diplomatic means55. 

The strengthening of restrictive measures adopted by the European Union and 

the sustained increase in sanction packages raise the issue of their interaction with 

the legal regimes applicable to foreign investments, which pursue diametrically 

opposed objectives. Recent trends show that foreign investment regimes, broadly 

defined as including both domestic investment admission frameworks and international 

investment agreements56, offer advantages that can be interpreted as undermining the 

effectiveness of European sanctions. The practice of “golden passports” and the 

possibility that investment treaties could be used to challenge the legality of 

restrictive measures are two examples57. 

Indeed, individuals currently targeted by sanctions have been able to obtain 

residence permits or the nationality of an EU member state in exchange for their 

investments. While some EU member states have abolished such programs under 

political pressure, Malta has chosen to maintain them. In addition to requirements 

 
52Pavone (2023). 
53EEAS, EU Ambassadors Annual Conference 2022: Opening speech by High Representative 

Josep Borrell (10 October 2022). 
54van de Riet & Klaver (2023) at 1523-1537. 
55Ibid, at 1524. 
56Ungureanu (2021) at 239; Popa Tache (2022) at 276. 
57Ruggeri Abonnat (2023) at 791-801. 

https://www.europeanpapers.eu/en/authors/joris-van-de-riet-and-femke-klaver
https://www.europeanpapers.eu/en/authors/elise-ruggeri-abonnat


Athens Journal of Law October 2025 

 

457 

regarding length of residence, foreign investors can request naturalization for 

exceptional services through direct investments when they meet the following 

conditions: 

 

- to contribute either EUR 600,000 or EUR 750,000 to the Maltese 

government (of which EUR 10,000 must be paid as a non-refundable deposit 

upon submission of the residence applications), or 

- to acquire residential real estate in Malta with a minimum value of EUR 

700,000 or to rent residential real estate in Malta for a period of at least five 

years, with a minimum annual rent of €16,000; 

- to donate at least EUR 10,000 to a philanthropic, cultural, sports, scientific, 

or artistic organisation or association. 

 

Although on 2 March 2022 measures were taken to suspend the citizenship-

by-investment program for Russian and Belarusian nationals, the Republic of 

Malta continued to apply it to other nationals, including from third countries, which 

prompted the European Commission to initiate an infringement procedure. The 

Court, sitting in the Grand Chamber, held that such a program amounts to the 

commercialization of the granting of the status of a member state national and, by 

extension, the status of a European Union citizen, which is incompatible with the 

concept of this fundamental status as established by the Treaties. The ”sale” of EU 

citizenship is not only contrary to the principle of sincere cooperation but also 

risks undermining the mutual trust that underpins this requirement of recognition. 

The granting of the citizenship of a member state is based on a special relationship 

of solidarity and loyalty, which justifies the conferral of rights deriving in 

particular from the status of an EU citizen58. However, the transactional procedure 

and predetermined payments established for acquiring citizenship, exploiting the 

rights inherent to EU citizenship to promote this procedure, are alien to the 

considerations of loyalty and solidarity mentioned. 

Economic sanctions also strain the international commitments assumed by 

member states towards Russia in the field of investments. Therefore, it is not 

excluded that the arbitration remedies provided by these treaties (including 

protection against infringements of property rights) could be used to challenge the 

legality and effect of restrictive measures in order to obtain compensation. Indeed, to 

neutralise this risk, Germany and the United Kingdom have recently exercised their 

right to deny any Russian investor the benefit of investment protections under the 

Energy Charter Treaty59. 

 

 

 
58CJEU, 29 April 2025, Commission v Malta (Citoyenneté par investissement), C-181/23, 

ECLI: EU:C:2025:283, para. 100-101 (2025).  
59Ruggeri Abonnat (2023) at 793. 

https://www.europeanpapers.eu/en/authors/elise-ruggeri-abonnat
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Conclusions 

 

The invasion of Ukraine has led to an increase in the role of the Commission 

in adopting, implementing, and communicating sanctions. Before Brexit, the 

United Kingdom orchestrated many unilateral sanctions regimes. The withdrawal 

of the UK has allowed the Commission to increase its influence and assert itself60. 

There is a tendency to compare the restrictive measures imposed by the Union 

against Russia with the U.S. secondary sanctions against Cuba, Libya, Syria, and 

Iran. Although the dilemmas generated by the extraterritorial nature of sanctions 

are not fully resolved, the distinction between the two categories of sanctions 

remains. While U.S. sanctions were adopted for specific reasons of U.S. foreign 

policy, the EU sanctions against Russia represent a legitimate response to the 

violation of peremptory norms of general international law. Jus cogens rules 

obligate states not to provide aid or assistance in maintaining a situation created by 

a serious breach of a peremptory norm of general international law. This duty of 

non-assistance, however, cannot be interpreted as imposing on states an obligation to 

adopt restrictive measures aimed at not supporting, even indirectly, the military 

effort at the origin of such a violation. 

As Vegetius famously said, Si vis pacem, para bellum, although he never 

personally knew the thousand Greek intellectuals sent to Rome by Paulus Aemilius61, 

bearers of Hellenistic civilization to which the world remains indebted today. 

Grecia capta ferum victorem cepit...Do the territories where peace is now 

being negotiated still hold such power? 
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Artificial Intelligence – a Vector for Crime and a 

Tool for Carrying Out Criminal Justice 
 

By Carmina-Elena Tolbaru 
 

 This study aims to provide a systematic and comprehensive analysis of the role of 

artificial intelligence (AI) in both criminal activity and the criminal justice system. It 

highlights the dual nature of AI’s technological advancement: on one hand, its 

negative aspect, as it enhances the capabilities and efficiency of criminal 

operations; and on the other hand, its positive potential in strengthening 

cybersecurity measures. AI can serve as a powerful instrument for criminal conduct, 

which in turn necessitates its deployment in predictive policing and the more 

effective attribution and investigation of crimes. Artificial intelligence technology 

has an essential role in everyday life, in all areas of economic-social life, being the 

obvious beneficial effect on the whole culture; especially, however, we need to be 

aware of the negative effects in the field of cybercrime, as AI can help criminals 

become more sophisticated and scalable, consequently more difficult to detect. 

Therefore, the rapid progress of information and communication technology is 

likely to constitute a mechanism for criminal actors to facilitate the commission of 

crimes, not only by expanding and changing the inherent nature of existing threats, 

but also by creating new threats.vWithout well-enforced national and international 

legislation, cyber security is seriously affected and the management of criminal 

activities becomes increasingly difficult to achieve, which is a significant concern for 

law enforcement authorities. Using artificial intelligence in investigations is likely to 

improve and speed up criminal justice work; In fact, this tool is becoming 

increasingly useful for detecting crime and preventing illegal activities. But on the 

other hand, through the ability of artificial intelligence to quickly analyse large 

amounts of data, there is a flagrant violation of the rights and freedoms of 

individuals, which is a real challenge for criminal justice. In this respect, it is 

therefore important to develop a legal framework to ensure the responsible use of 

AI. 

 

Keywords: Artificial intelligence; Crime; Criminal justice; Cyber security; Legal 

framework; Responsibility.  

 

 

Introduction 

 

The transformation of society generated by the processes of globalisation and 

digitalisation is deeply interconnected with the evolution of the criminal phenomenon, 

influencing both its level and its dynamics, depending on the nature and extent of 

criminal manifestations. The emergence of artificial intelligence, first in the field of 

computer science, as a theoretical concept, and then its incidence at a general level, in 
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all areas of economic and social life, has generated new challenges for law 

enforcement authorities and for legal systems at a global level. This technological 

advance has facilitated the expansion of transnational crime and the emergence of 

sophisticated forms of criminality, artificial intelligence today representing a 

fundamental pillar of the global digital transformation. 

Undoubtedly, artificial intelligence (AI) plays an essential role in contemporary 

society, being integrated into a wide range of fields, from commerce, education and 

healthcare, to strategic sectors such as national security and criminal justice1. Through 

its ability to process large volumes of data and generate quick and efficient decisions, 

AI contributes significantly to optimizing processes and increasing institutional 

performance2. However, the benefits brought by AI are accompanied by notable risks, 

especially in the context where the technology is misused for criminal activities or 

implemented in systems that may endanger the fundamental rights and freedoms of 

the individual3. In this regard, the new EU AI Regulation aims to ensure that artificial 

intelligence (AI) systems are developed and used responsibly, thus highlighting the 

concern for appropriate regulation that ensures a balance between innovation and the 

protection of democratic values4. AI is therefore a dual technology that, on the one 

hand, acts as a catalyst for cybercrime and new forms of fraud, and on the other hand, 

offers sophisticated means of preventing, investigating and solving crimes5. Thus, in 

the contemporary legal context, AI becomes both a challenge for authorities and an 

indispensable tool for strengthening criminal justice. 

Studies have shown that areas such as predictive crime analysis, facial recognition 

or automated detection of financial anomalies demonstrate the potential of AI to 

revolutionise law enforcement and judicial efficiency6. At the same time, deepfakes, 

automated attacks based on machine learning or indiscriminate surveillance raise urgent 

questions about regulation, accountability and personal data protection 7. 

In this study, we aim to investigate the dual nature of artificial intelligence in 

relation to the phenomenon of crime and criminal justice activity. The approach aims 

to outline an integrated perspective on current issues, such as: the ways in which 

artificial intelligence is exploited in the commission of modern crimes; its role in the 

prevention, identification and resolution of criminal acts; the risks and ethical and legal 

limits associated with the use of AI in judicial systems; as well as the need for a 

responsible and regulated use of these emerging technologies. 

 
1Brynjolfsson & McAfee (2014) at 23-24. 
2Wang, Kung & Byrd (2018) at 3-13. 
3Brundage, Avin, Clark, Toner, Eckerskey, Garfinkel & Amodel (2018); Popescu-Ljungholm & 

Tolbaru (2025) at 47-62. 
4European Parliament and Council. (2024). Regulation (EU) 2024/1689 of the European Parliament 

and of the Council of 13 June 2024 laying down harmonised rules on artificial intelligence (EU AI 

Act). Official Journal of the European Union, L 189, 1–257. The AI Act aims to foster responsible 

artificial intelligence development and deployment in the EU. 
5For a balanced analysis of the dual nature of artificial intelligence in enabling and combating 

cybercrime and crypto-asset fraud, see Tolbaru (2023) at 151-156. 
6Regarding the potential of predictive technologies to enhance policing efficiency—provided that a 

strong democratic and ethical framework is in place, see Van Brakel (2021) at 104–118. See also 

Lynch (2024) for a regulatory analysis of facial recognition technology in policing and security 

contexts, and Duong, Le & Hoang (2023). 
7Wright (2020) at 147-148; Brundage, Avin, Wang, Krueger, Hadfield & Belfield (2023) at 10-12. 
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Research Methods used 

 

The realisation of this study was based on a mixed methodological approach, 

predominantly qualitative, with an emphasis on documentary analysis, normative 

interpretation and critical assessment of the impact of artificial intelligence (AI) on 

crime and criminal justice. The descriptive-analytical method was used to identify and 

interpret the main phenomena, risks and opportunities related to the use of AI in the 

criminal field, combining both conceptual and legal analysis (to define the notions of 

AI, digital crime, criminal liability), case study (to highlight practical applicability in 

various legal systems) and public policy analysis (to evaluate regulations and emerging 

legislative directions). The work is also based on a series of specific methods such as: 

documentary analysis, comparative analysis, normative method, inductive and 

deductive method. Thus, the documentary analysis aimed at the study and systematic 

review of specialised literature, namely doctrinal studies, research reports, relevant 

legislation (e.g. "AI Act" - EU) and case law. To highlight the differences in regulation 

and practice regarding the application of AI in criminal justice in various international 

legislations, such as the USA, China, EU and Romania, we used the comparative 

method which thus allowed us to highlight strengths, risks and common trends. Also, in 

the study, legal interpretation techniques (literal, systematic and teleological) were used 

to analyse the compatibility of the use of AI with fundamental rights and the principles 

of fair trial, using the normative method in this regard. Last but not least, the inductive 

and deductive methods were applied, the inductive method for drawing general 

conclusions based on case studies and concrete examples, and the deductive method for 

formulating hypotheses regarding the impact of AI on the justice system and testing 

them through doctrinal analysis and judicial practice. It should be taken into account that 

regulations in the field of AI are rapidly evolving, which is why this study focuses on the 

current legal context, but which needs revalidation in the future. 

 

 

Results and Discussion  

 

Using AI in Criminal Activities 

 

The rapid evolution of artificial intelligence (AI) has generated multiple benefits 

for society, but has also provided extensive opportunities for criminal actors, who 

exploit these technologies maliciously. AI’s ability to automate complex tasks, 

produce deepfakes and circumvent conventional cybersecurity systems has led to its 

increased use in criminal activities8. The reports, which analysed the potential security 

threat landscape, proposed ways to better predict, prevent and mitigate these risks, 

consisting of four high-level recommendations, namely9: 

 

- close collaboration between policymakers and technical researchers to 

investigate, prevent and mitigate potential malicious uses of AI;  

 
8For an in-depth analysis of the evolution of cyber threats in the European context and the EU’s 

institutional and legal response mechanisms, see Tolbaru (2024) at 79-86. 
9Brundage, Avin, Clark, Toner, Eckerskey, Garfinkel & Amodel (2018) at 50-51. 
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- raising awareness among AI researchers and engineers of the dual-use nature 

of their work, allowing misuse issues to influence research priorities and 

norms, and proactively reaching out to relevant actors when malicious 

applications are foreseeable;  

- identifying best practices in research areas, with more mature methods for 

addressing dual-use concerns, such as cybersecurity, and imported where 

appropriate into AI;  

- actively pursuing a broader range of stakeholders and subject matter experts 

involved in discussions on these challenges. 

 

The process of globalisation, in tandem with accelerated digitalisation, has 

contributed to the profound transformation of the nature and scale of the criminal 

phenomenon. The global interconnection of economic systems and technological 

progress have facilitated not only the expansion of transnational crime, but also the 

emergence of increasingly sophisticated forms of criminality, such as computer crime, 

automated fraud or cyber espionage10. 

Over the past two decades, AI has moved from being a niche technology to a key 

element of the global digital transformation, in sectors such as health, education, 

public administration and, especially, law enforcement. Thus, according to the OECD 

report, this expansion of the use of AI has generated both significant opportunities for 

increasing institutional efficiency (through decision automation, data analysis, 

productivity, etc.), as well as critical challenges related to surveillance, data protection 

and use in law enforcement, in the field of preventing and combating crime (predictive 

policing, digital recidivism assessment)11. In this context, Regulation (EU) 2024/1689 

on artificial intelligence, adopted by the European Parliament and the Council, 

provides a harmonised legal framework for the use of high-risk AI technologies, 

including in the field of criminal justice, setting clear requirements on transparency, 

accountability and the protection of fundamental rights12. 

According to a Europol report, AI-based technologies are increasingly being used 

for surveillance, predictive analytics, facial recognition and identifying suspicious 

behaviour13. In parallel with the legitimate uses of artificial intelligence (AI), the 

technology is increasingly being exploited by malicious actors to carry out complex 

criminal activities, especially in cyberspace. One area where this phenomenon is 

becoming increasingly visible is that of AI-assisted cyberattacks, which allow for both 

automation and personalisation of cyberattacks, depending on the target14. The use of 

machine learning algorithms facilitates the identification of vulnerabilities in IT 

infrastructures, accelerating the processes of penetration and compromise of 

systems15. Thus, AI is used to automate phishing attacks, analyse system 

vulnerabilities, and evade detection by antivirus software. For example, generative 

 
10United Nations Office on Drugs and Crime (UNDOC) (2021); Di Nicola (2022); Shelley (2019) at 

223-228. 
11OECD (2019) at 5-6. 
12Regulation (EU) 2024/1689 (2024). 
13Europol (2023a) at 9-12. 
14Schmitt & Flechais (2024). 
15Brundage, Avin, Clark, Toner, Eckersley, Garfinkel & Amodei (2018) at 6-7. 
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adversarial networks (GANs) can create personalised fraudulent emails that easily fool 

security filters16. 

At the same time, AI is used to manipulate information through deepfakes, 

namely synthetically generated but extremely realistic audio-video content, capable of 

misleading public opinion, compromising reputations or even affecting democratic 

processes such as elections, through disinformation campaigns. These technologies 

are based on generative neural networks (Generative Adversarial Networks – GANs), 

capable of producing images, voices and video sequences that are indistinguishable 

from authentic content, which thus raises serious information security and ethical 

issues17. 

Research explicitly shows how AI technologies can facilitate more sophisticated, 

personalised, hard-to-attribute, and scalable hacking or social engineering attacks. 

Increasingly, neural networks are being used to intrude into computer systems. AI-

enabled cyber threats, including malware and automated attacks, can learn and replicate 

the behaviours of legitimate users, successfully bypassing traditional detection 

systems18. This adaptability makes AI an extremely versatile and dangerous tool in the 

hands of those who use it for criminal purposes. Banking fraud has become increasingly 

sophisticated with the adoption of generative artificial intelligence technologies: from 

automatic document generation and audio/video phishing, to simulated transactions on 

blockchain platforms and manipulations orchestrated by AI chatbots19. Not infrequently, 

investors become targets of "pump-and-dump" campaigns promoted through 

automated messages and directives designed based on online behaviour. In this context, 

at a global level there is a need for a reconfiguration and adaptation of the framework for 

fiscal prevention and supervision, in the sphere of AI-assisted financial crime.  

Against the backdrop of these developments, the urgent need for international 

regulations and the strengthening of institutional capacities in the field of cybersecurity 

has emerged, so as to limit abuses and protect democratic values and the rule of law. 

This objective is incorporated into the Framework Convention on Artificial 

Intelligence and Human Rights, Democracy and the Rule of Law, adopted by the 

Council of Europe and opened for signature on 5 September 2024, the first binding 

international treaty on AI governance.  

 

 
16Eze & Shamir (2024). 
17Chesney & Citron (2019) at 1760–1765; Maras & Alexandrou (2019) at 255–256;  
18Brundage, Avin, Clark, Toner, Eckersley, Garfinkel & Amodei (2018) at 50-51; Goodfellow, 

Pouget-Abadie, Mirza, Xu, Warde-Farley, Ozair,  Courville & Bengio (2014). 
19Papasavva, Johnson, Lowther, Lundrigan, Mariconti, Markovska  & Tuptuk (2025). 
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Challenges in AI-assisted Crime Detection and Prevention 

 

Algorithmic Opacity and Source Detection 

One of the most controversial aspects of artificial intelligence, especially in the 

case of deep learning-based systems, is algorithmic opacity. These systems often 

operate as “black boxes” and their decisions remain opaque and unexplained. Thus, 

while they can provide very accurate results, the internal decision-making mechanism 

remains inaccessible to both users and developers20.  

The problem becomes even more acute in the context of investigations into cyber 

attacks, especially when these attacks are geographically distributed or are carried out 

through anonymisation and obfuscation technologies, such as VPN networks, Tor, 

Monero, dark-web or blockchain protocols21. In such cases, identifying the real source 

of the attack is complicated, not only because of technological complexity, but also 

because of the impossibility of clearly assigning responsibility when decisions are 

made by non-transparent autonomous systems. 

The use of artificial intelligence (AI) in justice and automated decision-making 

processes raises significant issues of transparency and accountability, especially in the 

context of “black box” algorithmic systems. According to specialised literature, the 

lack of the possibility to audit and understand the logic of algorithmic decisions 

undermines the foundations of the rule of law, endangering the right to a fair trial and 

the principle of decisional transparency. This opacity can seriously affect the 

legitimacy of the use of AI in sensitive areas, such as criminal justice, where decisions 

must not only be correct, but also understandable for the parties involved. In the 

absence of clear explainability mechanisms, individuals cannot challenge or 

understand decisions that directly concern them, which runs counter to democratic 

requirements and human rights norms22. The right to a fair trial implies the right to 

challenge AI decisions, to receive clear notifications and opportunities to be heard – 

regardless of whether the decision is automated or artificially assisted. Thus, AI should 

not operate in a “black box” mode, but should provide interpretable results through a 

“glass box” system, so that decision-makers (and affected individuals) understand the 

factors, their weight and the limitations of the model23. Thus, it is essential to develop 

explainable and accountable AI models that allow for the auditability of decisions, in 

accordance with the requirements of international regulations, such as the GDPR. 

 

Legislative Deficiencies in the Criminal Regulation of Artificial Intelligence 

One of the most pressing obstacles to regulating the use of artificial intelligence 

(AI) in a criminal context has been, until recently, the absence of a specific legal 

framework adapted to the new technological realities. Currently, this regulatory gap is 

partially remedied by the adoption of international and European legal instruments, 

such as Regulation (EU) 2024/1689 on artificial intelligence (AI Act) and the Council 

of Europe Framework Convention on AI, Human Rights, Democracy and the Rule of 

 
20Binns (2020); Burrell (2016); Wachter, Mittelstadt & Floridi (2017a). 
21Faber (2025). 
22Wachter, Mittelstadt & Floridi (2017a). 
23Garrett (2025). 
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Law (2024)24. However, in the domestic criminal law of most states, including 

Romania, there are still no detailed provisions that explicitly regulate the use of AI in 

the commission of crimes, which generates a significant regulatory vacuum25. 

In particular, the issue of attributing criminal liability in the context of AI remains 

in an uncertain legal area. If an AI system generates an illegal action without direct 

and immediate human intervention, the determination of guilt becomes deeply 

problematic. If in classic scenarios the human agent is the active subject of the crime, 

in the case of AI, questions arise regarding the possible culpability of the developers, 

users or the entity implementing the system26. This dilemma is exacerbated by the 

technological specificity of AI, especially machine learning systems, which can adapt 

their behaviour autonomously based on training data27. 

Furthermore, the evolving and opaque nature of AI – often described as a “black 

box” – accentuates the impossibility of establishing with certainty criminal intent or 

imputability. In the absence of clear legal norms on algorithmic transparency, 

decision-making auditability and the delimitation of responsibility, judicial systems 

face major obstacles in applying the principle of legality of criminalisation, but also in 

ensuring a criminal response that respects the requirements of fairness, predictability 

and proportionality28.  

Although Regulation (EU) 2024/1689 (the “AI Act”) establishes strict obligations 

regarding transparency, control and governance of artificial intelligence systems, it 

does not regulate the attribution of criminal liability in the event that AI acts 

autonomously. The issues of imputability, intention and causality remain unresolved 

in criminal law, which highlights the need for national legislative intervention. 

Therefore, current criminal law is called upon to evolve in parallel with the new 

European regulations, in order to adequately respond to the challenges raised by the 

use of artificial intelligence in the field of crime. 

 

Scalability of Attacks 

Recent developments in artificial intelligence have profoundly reshaped the risk 

landscape in cyberspace, facilitating an unprecedented escalation of digital attacks. 

Systems using machine learning and generative neural networks enable the generation 

of automated, adaptable, and extremely fast cyberattacks29. Unlike traditional attacks, 

which required constant planning and human intervention, automated AI systems can 

identify vulnerabilities, exploit security breaches, and spread malware autonomously, 

without direct supervision. 

Cyberattacks facilitated by artificial intelligence have the potential to 

simultaneously affect tens of thousands of users and systems in an extremely short 

time frame, which amplifies the impact and complicates the intervention. Europol 

highlights that malicious actors can automate essential stages of an attack – identifying 

 
24Regulation (EU) 2024/1689; Council of Europe (2024). 
25Brundage, Avin, Wang, Krueger, Hadfield & Belfield (2023). 
26Garrett (2025). 
27Wachter, Mittelstadt & Floridi (2017). 
28Veale & Edwards (2018) at 398–404; Brundage, Avin, Wang, Krueger, Hadfield & Belfield 

(2023). 
29Gupta, Akiri, Aryal, Parker & Praharaj (2023) at 80218-80244. 
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vulnerabilities, generating malicious content and disseminating it through scalable 

phishing campaigns. AI also enables digital identity hijacking through deepfakes, 

infiltrating government networks and chain-compromising interconnected systems, 

including by exploiting third-party providers30. 

The rapid development of artificial intelligence is putting increasing pressure on 

law enforcement and cybersecurity structures to adapt to an increasingly complex and 

constantly changing digital threat. According to Europol, law enforcement forces face 

significant limitations in their ability to detect, attribute and counter attacks generated by 

autonomous AI systems, particularly in the absence of advanced analytical 

infrastructures and a clear legal framework on liability for the autonomous actions of 

intelligent technologies31. Furthermore, real-time detection of AI-initiated attacks 

requires advanced cyber threat intelligence technologies, supported by specific learning 

algorithms, in a process that inevitably leads to a technological race between attackers 

and defenders. 

In this context, it is essential that international regulations and national 

cybersecurity strategies include specific mechanisms for monitoring, preventing and 

sanctioning AI-assisted attacks, as well as measures to strengthen transnational 

cooperation in the digital field. 

 

 

Artificial Intelligence as a Tool for ensuring Criminal Justice 

 

Applying AI in the Investigation Process 

 

The implementation of artificial intelligence in criminal investigation has generated 

substantial transformations in the identification, analysis and prevention of crimes. The 

Europol report shows that OSINT32 and SOCMINT33 tools enhanced with machine 

learning algorithms can process structured and unstructured data simultaneously, 

providing essential information for investigations on the spot. These capabilities allow 

for the rapid and automated detection of criminal patterns in data volumes that are far 

too large for traditional methods34. This technological transformation contributes not 

only to the efficiency of criminal prosecution operations, but also to the strengthening of 

prevention capacities, although it also raises a series of legal and ethical issues. 

 

 
30Europol (2023a) at 9; Europol. (2023b); Europol Innovation Lab (2022);  
31Europol (2023a) at 12-14. 
32OSINT (Open Source Intelligence) refers to the collection of information legally collected from public 

sources – such as websites, official databases, press articles or online forums – and used for analytical, 

investigative or security purposes. In the context of law enforcement, this data is processed using artificial 

intelligence technologies to identify patterns, connections and potential risks. 
33SOCMINT (Social Media Intelligence) is a subcategory of OSINT that refers to the systematic 

collection and analysis of data from social media platforms – such Facebook, Twitter/X, Instagram, 

TikTok, LinkedIn etc. This form of intelligence allows law enforcement agencies to identify suspicious 

behaviours, criminal networks, or radicalisation trends, with the support of machine learning algorithms 

and semantic analysis. 
34Europol (2023a) at 9-13. 
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Predictive Crime Analysis 

Predictive crime analysis is one of the most hotly debated applications of artificial 

intelligence in the criminal justice field. Systems such as PredPol and CompStat are 

already being implemented by police agencies in the United States and some European 

countries to predict the likely location and type of future crimes, using historical data on 

criminal activity. These platforms identify high-risk areas – known as “hot spots” – and 

facilitate the strategic allocation of patrols and other law enforcement resources, with the 

aim of proactively preventing the commission of criminal acts35.  

However, the benefits of these instruments are accompanied by significant risks 

that cannot be ignored, namely36: 

 

- AI "learns" from the data it trains algorithms on and tends to replicate the 

same patterns of disproportionate surveillance; predictive systems can direct 

more police resources to already heavily patrolled neighbourhoods; 

- many algorithms used (e.g. PredPol) are "black boxes", and the authorities 

cannot clearly explain how the predictions are generated, which complicates 

the right to challenge of the affected persons; 

- excessive interventions, based on algorithmic assumptions, can affect the right 

to life, to freedom of movement, the right to protection against discrimination; 

 

Thus, according to existing research, predictive systems can perpetuate or even 

amplify systemic biases existing in historical data, leading to disproportionate 

surveillance of certain already vulnerable communities.  

In conclusion, although predictive analytics offers a clear operational advantage, 

its responsible use requires a rigorous ethical framework and constant auditing of the 

data entered and the results generated. 

 

Facial Recognition and Biometric Technologies 

Another direction of application of AI in criminal investigation is the biometric 

identification of suspects, through technologies such as facial recognition, fingerprint 

analysis or gait analysis37. Platforms like Clearview AI or Face++ allow authorities to 

identify and locate suspicious individuals by correlating surveillance camera images 

with social media profiles or official databases38. 

Although these technologies increase the efficiency of identifying perpetrators, 

they raise serious questions regarding the right to privacy, informed consent and the 

risk of identification errors39. There are concerns about the misuse of these tools in 

contexts of mass surveillance, which requires the adoption of clear standards on the 

proportionality and legality of technological interventions. 

 

 
35Joh (2020) at 1140–1142. 
36Lum & Isaac (2016) at 14–16. 
37Zeng, Lu, Sun & Tian (2019). 
38Dul (2022) at 1-24. 
39Chan (2022) at 1-2. 
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Automatic Detection of Suspicious Behaviour 

Artificial intelligence is increasingly present in modern intelligent video 

surveillance systems, where anomaly detection algorithms automatically identify 

behaviours that deviate from usual patterns — such as restless movements, prolonged 

standing, dropping objects, or other unnatural actions40. The use of anomaly detection 

algorithms plays a key role in reducing the risk of attacks, especially in public transport 

and crowded spaces, to identify potentially dangerous activities or antisocial behaviour 

in advance for rapid intervention. This type of analysis is also valuable in the context of 

preventing acts of terrorism or mass events. However, automated behaviour detection 

involves the risk of false positive interpretations and disproportionate reactions by 

authorities. These systems may react to legitimate but unusual behaviour, amplifying the 

risk of abusive profiling and unjustified interventions. Consequently, the implementation 

of these technologies must be accompanied by human assessment protocols, periodic 

reviews of algorithmic performance and robust procedural safeguards41. 

 

Artificial Intelligence in the Judicial Process: Evaluation, Decision and Fairness 

 

Artificial intelligence (AI) has increasingly penetrated the judicial systems of 

various countries, bringing with it the concern for a more efficient, coherent and data-

driven justice. Although AI cannot and should not replace human decision-making in 

a trial process, it is increasingly used in auxiliary activities of the act of justice. Among 

the most significant applications are the assessment of the risk of recidivism, support 

in decision-making and the identification of judicial errors. 

 

Assessing the Risk of Recidivism through Artificial Intelligence in the Judicial Process 

One of the most controversial algorithmic tools used in the criminal justice 

system is COMPAS (Correctional Offender Management Profiling for Alternative 

Sanctions), a software program that calculates recidivism risk scores, which are 

frequently used by American courts in decisions about parole, pretrial detention, or 

sentence length. These scores are based on factors such as a defendant's criminal 

history, age, employment, and social background42. 

Although the practical utility of these tools is obvious in terms of streamlining the 

decision-making process, critics warn about the lack of transparency of the algorithms 

and the risk of perpetuating systemic prejudices, as historical data may contain biases 

related to race, socio-economic status or gender43. Additionally, studies show that AI's 

accuracy in predicting recidivism is not significantly higher than educated popular 

judgment44, questioning the superiority of algorithms over traditional assessments. 

 

 
40Olabiyi, Favor & Ramon (2025). 
41Wachter, Mittelstadt & Floridi (2017b) at 77–78. 
42Dressel & Farid (2018) at 2–3. 
43Angwin, Larson, Mattu & Kirchner (2016) at 4-5. 
44Dressel & Farid (2018) at 5–6. 
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Assistance in Judicial Decision-making 

Another area of application of AI in the judiciary is decision support for judges 

and clerks, through automated case law analysis, generation of suggestions on judicial 

practice, and assisted drafting of judgments. In the People's Republic of China, the 

judiciary uses advanced AI applications to standardise court decisions, reduce drafting 

errors, and prevent inconsistencies between similar decisions. Such applications, 

integrated into judicial decision support systems, allow for the rapid extraction of 

precedents, automatic classification of cases and the suggestion of a legal classification 

based on the patterns identified in the judicial database. Specifically, the 206 System 

uses analysis of criminal records to suggest legal classifications and sentence lengths 

in line with previous practice45. 

However, this trend raises fundamental questions about the autonomy of the 

judge and the risk of decision-making authority being diluted in favour of automated 

algorithmic logic. Experts emphasise that AI must remain an advisory tool, not a 

normative one, because justice cannot be reduced to the simple statistical uniformity 

of decisions46. 

 

Detection of Judicial Errors 

AI is also being used to identify systemic errors or inequalities in sentencing, by 

automatically detecting abnormal statistical patterns. Algorithms can highlight cases 

where there are unjustified discrepancies between sentences for similar crimes, 

suggesting the possibility of judicial errors or even institutional discrimination47. 

This automated audit capability of the judicial system can contribute to greater 

transparency, accountability and fairness, provided that AI is used in a way that respects 

the fundamental rights of litigants and is subject to constant human oversight48. 

The application of AI in the judiciary has the potential to fundamentally transform 

the way risks are assessed, decisions are made and dysfunctions are corrected. However, 

its use must be accompanied by clear regulatory measures, algorithmic auditing, 

decisional transparency and procedural guarantees, so that the technology is an ally of 

justice, and not a factor of rigid standardisation or amplification of existing inequities. 

 

Advantages and Limitations of using AI in Criminal Justice 

The use of artificial intelligence (AI) in criminal justice is a rapidly expanding 

field that promises significant structural reforms in the way investigations, criminal 

trials and the execution of sentences are managed. Although the technology brings 

 
45For a more detailed explanation and a better understanding of how artificial intelligence is used in 

assisted judgment drafting, automatic case classification, precedent identification, and the operation of 

the "206 System" in suggesting legal qualifications and sentencing ranges, see Li (2025) and Tahura 

& Selvadurai (2022). 
46For a detailed analysis of the HART (Harm Assessment Risk Tool) algorithmic model, used by 

Durham Constabulary to assess the risk of reoffending, as well as the legal and ethical implications of 

applying algorithmic proportionality in operational decision-making, see Oswald, Grace, Urwin & 

Barnes (2018) at 223–250. 
47For a detailed academic examination of how machine learning can detect unjustified sentencing 

disparities and systemic errors by comparing similar cases, see Ryberg (2023) at 447-462. 
48Zerilli, Knott, Maclaurin & Gavaghan  (2019) at 661-683. For a discussion on the limits of the right to 

explanation in the context of automated decisions, see Wachter, Mittelstadt & Floridi (2017b) at 90–92. 
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undeniable benefits in terms of efficiency, standardisation and prevention, its 

implementation also raises numerous ethical, legal and technological challenges. 

Thus, a critical analysis of the advantages and limitations of the use of AI is essential 

for shaping a balanced framework for its integration into the criminal justice system. 

 

Advantages of using AI in Criminal Justice 

1. Efficiency and procedural speed. One of the most obvious advantages of AI is 

the ability to manage large volumes of data in real time, which leads to increased 

efficiency of judicial and police activities. AI can quickly analyse evidence in files, 

extract relevant case law and formulate legal suggestions, thus reducing the time 

needed to resolve cases. According to recent research, the use of AI in law 

enforcement and courts has contributed to increasing procedural efficiency and 

reducing the workload of judicial staff49. For example, as we have shown, in China, 

artificial intelligence systems are already used to automate the drafting of decisions 

and for legal assistance in courts, through solutions such as the "206 System", which 

supports judges in analysing cases and formulating motivations50. 

2. Support in criminal decision-making. AI provides support in assessing the risk 

of recidivism, determining the proportionality of the sanction and analysing aggravating 

or mitigating circumstances, through algorithmic models such as COMPAS. These tools 

contribute to standardizing decisions and avoiding arbitrary differences between courts51. 

3. Detection of judicial errors and systemic behaviours. Algorithms can detect 

statistical anomalies in sentencing, suggesting possible errors or discriminatory 

practices. This capability can be used to audit the judicial system and promote more 

fair and transparent criminal justice52. 

4. Crime prevention and strategic resource allocation. Through predictive data 

analysis, AI allows for the anticipation of high-crime risk areas, supporting law 

enforcement in the preventive management of the criminal phenomenon. Thus, police 

resources can be directed more efficiently based on the predictions generated. 

 

Limitations of the use of AI in Criminal Justice 

1. Algorithmic bias and systemic discrimination. One of the most criticised 

aspects of AI in justice is the risk of perpetuating or amplifying biases already existing 

in the historical data used to train the algorithms. Studies have shown that risk 

assessment systems like COMPAS can discriminate based on race or socio-economic 

status53, affecting the principle of equality before the law. 

2. Lack of transparency and explainability of decisions. Many AI models operate 

as “black boxes”, meaning they provide results without providing intelligible 

explanations of the internal decision-making process. This opacity affects the right of 

litigants to a fair trial, as they cannot effectively challenge an automated decision54. 

 
49For empirical evidence demonstrating a ~40% reduction in trial duration and ~55% reduction in 

error rates in AI-assisted criminal case proceedings, see Chen (2025). 
50For a detailed analysis of how Chinese courts use AI to assist in judgment drafting and legal 

decision-making support, including the deployment of tools such as the 206 System, see Li (2025). 
51Dressel & Farid (2018) at 6–7. 
52Ryberg (2025) at 203-220. 
53Angwin, Larson, Mattu & Kirchner (2016) at 4-5. 
54Wachter, Mittelstadt, & Floridi (2017b) at 77–78. 
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3. Legal liability issues. In cases where AI produces erroneous decisions or 

contributes to judicial abuses, legal liability becomes difficult to delimit: it is not clear 

whether liability belongs to the programmer, the user institution or the system itself. 

This ambiguity affects the principle of legality and imputability, fundamental to 

criminal law—issues directly addressed by the AI Act (2024), complemented by 

proposals such as the Artificial Intelligence Liability Directive (AILD), designed to 

provide legal clarity in cases of harm caused by AI55. 

4. Reducing the human role and the risk of excessive delegation. Excessive 

reliance on AI in the criminal process can lead to a technocratisation of the act of 

justice, in which decisions are made automatically, without human nuance56. This 

phenomenon contradicts the personal and deliberative nature of the judicial act. 

In conclusion, AI has the potential to revolutionise criminal justice, but only if 

implemented with accountability, transparency, and robust human oversight. It is 

essential that the use of this technology is accompanied by clear legal frameworks, 

independent algorithmic audits, and effective mechanisms to challenge automated 

decisions. In the absence of these safeguards, AI risks becoming not an instrument of 

justice, but one of systemic injustice. 

 

 

Ethical and Legal Aspects in the use of Artificial Intelligence in Criminal Justice 

 

The use of artificial intelligence (AI) in criminal and law enforcement systems 

raises a number of complex challenges, both from an ethical and legal perspective, as 

these technologies directly interact with fundamental rights and freedoms, such as the 

right to privacy, to a fair trial and to protection against discrimination57. AI, particularly 

in criminal justice, is not just a technological tool, but also an assisted decision-maker, 

the results of which can seriously influence human destinies. Therefore, the analysis of 

these aspects must include considerations related to accountability, transparency, 

fairness and the protection of personal data. 

 

Legal Liability of AI-assisted decisions 

 

Who is responsible for a wrong decision generated by AI? This is one of the most 

pressing legal questions. Traditionally, legal responsibility is clearly attributed to the 

person making the decision; in the case of AI, however, decisions can be influenced 

by an opaque model trained on historical data sets58. This raises questions regarding 

the principle of legality and imputability, which are essential in criminal law. 

Since artificial intelligence does not have legal personality, it cannot be held 

directly liable under criminal or civil law. Instead, liability for harm caused by the use 

of AI systems can be attributed to the human or institutional actors involved – 

 
55For a legal discussion on the ambiguity surrounding liability for harm caused by AI systems—

including whether programmers, deploying entities or the systems themselves should be held 

accountable—see the AI Act (EU 2024/1689) and the proposed AI Liability Directive. 
56Nikpayam, Kremer & de Véricourt (2024). 
57Popescu (2014) at 127. 
58Santoni & Mecacci (2021) at 1057–1084. 



Vol. 11, No.4       Tolbaru: Artificial Intelligence – A Vector for Crime and a Tool… 

 

474 

developers, system providers, operators or user public entities. According to Regulation 

(EU) 2024/1689 on artificial intelligence (AI Act), these categories of actors have 

distinct obligations of compliance, human oversight and traceability, in particular in the 

case of high-risk systems59. However, in the absence of clear rules on the distribution of 

liability in cases of harm, the traceability of automated decisions remains problematic, 

generating potential legal accountability gaps and affecting the fundamental rights of 

litigants. 

 

Transparency and Explainability of Algorithmic Decisions 

 

AI systems used in criminal proceedings must be sufficiently transparent to allow 

for the verification of decision-making logic. This requirement is essential for respecting 

the right to a fair trial. 

Most machine learning systems, especially deep learning, operate as “black boxes,” 

meaning they provide results without the decision-making process being clearly 

traceable or explained. As such, they are extremely difficult to interpret even for 

specialists60.  This algorithmic opacity, or lack of explainability, affects the right to a fair 

trial, as the defendant or his lawyer cannot challenge an automated decision without 

understanding the reasoning behind it. Thus, the lack of a “right to explanation” affects 

the principles of procedural transparency enshrined in democratic justice systems. 

 

Fairness and the Risk of Algorithmic Discrimination 

 

Another critical aspect is the discriminatory potential of AI, which can perpetuate 

or even accentuate existing inequalities in the criminal justice system. Algorithmic 

bias is a recognised problem in AI systems, especially when they are trained on 

historical data reflecting racial, social, or gender discrimination. Thus, recidivism risk 

assessment systems, such as COMPAS, have been criticised for racial bias, as the 

algorithms were based on historical data reflecting systemic disparities61. These issues 

demonstrate that AI is not neutral, but reflects values, biases and past decisions, which 

necessitates the need for rigorous mechanisms for ad-hoc audit, correction and 

evaluation. In criminal justice, this can lead to excessive surveillance of certain groups, 

erroneous arrests or disproportionate sentences62. 

 

 
59For a legal framework assigning obligations of traceability, accountability, and human oversight to 

AI providers and users, especially for high-risk systems, see Regulation (EU) 2024/1689 (AI Act). 
60Şahin, Arslan & Özdemir (2024) at 859–965. 
61Angwin, Larson, Mattu & Kirchner (2016) at 4-5. 
62For empirical and ethical discussions illustrating how AI reflects historical bias and can lead to 

disproportionate policing and sentencing—thus necessitating robust audit mechanisms—see Ho, Yi-

Jen (Ian), Jabr, W. & Y. Zhang (2023).  Bharati (2024) and Zilka, Fogliato, Hron, Butcher, Ashurst 

& Weller (2023). 
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Right to Privacy and Data Protection 

 

The use of AI in criminal justice involves the processing of a considerable amount 

of sensitive data – such as criminal records, behavioural data, biometrics or social 

connections – which are protected by the GDPR (Articles 9 and 10) and the AI Act (EU 

2024/1689)63. According to these regulations, processing must be lawful, proportionate 

and accompanied by appropriate safeguards, in particular when automated systems 

influence decisions that may profoundly affect the fundamental rights of data subjects.  

Technologies such as facial recognition in public spaces or predictive surveillance 

raise serious privacy concerns, especially in the absence of explicit consent and a solid 

legal basis. According to the AI Act and the European Data Protection Board (EDB) 

guidelines, these systems must comply with the principles of legality, necessity, 

proportionality and data minimisation. In the absence of solid safeguards, there is a risk 

of widespread algorithmic surveillance, incompatible with European fundamental rights 

rules64. 

 

Inefficiency of the current Legal Framework 

 

Currently, most criminal and criminal procedural legislation does not contain 

clear rules on the use of AI. The European Union proposed an Artificial Intelligence 

Act in 2021 to regulate high-risk AI applications, including those in the judiciary, thus 

adopting Regulation (EU) 2024/1689, also known as the EU AI Act, in force since 1 

August 2024, which imposes clear obligations for high-risk AI systems65. However, 

the definition of AI systems is still considered vague, which generates uncertainty for 

implementers and authorities. 

Artificial intelligence in criminal justice brings major opportunities for system 

reform, but also profound ethical and legal dilemmas that cannot be ignored. For 

technology to serve justice and not subvert it, it is essential that AI is governed by 

principles of transparency, accountability, fairness and respect for fundamental rights.  

The need for a clear and comprehensive legal framework that regulates the rights, 

obligations and limitations of the use of AI in the criminal justice system is imperative 

to avoid abuses, and the legal and institutional architecture must be constantly adapted 

to respond to these challenges in a responsible and sustainable manner66. 

 
63For a detailed analysis of the alignment—or potential conflict—between the human oversight 

requirement under Article 14 of the AI Act and the automated decision safeguards under Article 22 

GDPR, see Sarra (2025) at 45–62. 
64European Data Protection Board (2021) clearly states that the use of facial recognition in public 

spaces entails a major risk to privacy and must be strictly limited. ee also Article 5 of the AI Act 

(Regulation (EU) 2024/1689), which prohibits certain uses of AI, including real-time biometric 

surveillance in public spaces, except under narrowly defined circumstances. For a detailed 

discussion on the risks of opaque automated decision-making and its impact on fundamental rights, 

including the right to privacy and individual freedom, see Wachter, Mittelstadt & Floridi (2017b) at 

76-99. 
65Regulation (EU) 2024/1689 (“EU AI Act”), article 6 and article 16. 
66For an analysis of the evolving legal and regulatory complexities surrounding AI—from international 

governance to EU policy alignments—see Ori Igwe (2024) at 737–764. 
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In Romania, the application of AI in criminal justice is still in an exploratory phase. 

There are doctrinal positions and legal analyses that signal the potential use of facial 

recognition, crime analysis algorithms, but there is no specific legislative framework or 

strategic plan dedicated to the application of AI in the criminal system67.  

The studies proposed by the National Institute of Magistracy and the Ministry of 

Justice on the automation of deliberations and case sorting show increased interest, but 

also justified caution regarding the ethical implications68. 

 

 

Conclusions 

 

Through this study, we aimed to provide a critical analysis, based on recent 

scientific evidence, of the impact of artificial intelligence on the criminal field – both 

as an emerging challenge and as a unique opportunity for justice reform. We have 

therefore shown that artificial intelligence represents a tool with immense potential in 

the field of public security, but also an emerging vector of modern crime. Without a 

doubt, the use of artificial intelligence in predictive analysis, surveillance, fraud 

detection and criminal investigation can bring efficiency and precision in combating 

crime. At the same time, AI technologies can be exploited for illicit purposes, generating 

significant risks related to cyber attacks, information manipulation and abusive 

surveillance. 

According to international case studies, it has been observed that the level of 

integration of AI in the field of crime is variable, influenced by political, economic and 

institutional factors. While some states prioritise innovation, others insist on strict 

regulations to protect fundamental rights. So, AI is neither beneficial nor evil in itself: its 

value depends on the normative, ethical and institutional context in which it is 

implemented. A coherent framework, based on human rights, transparency and 

responsible innovation, is essential for AI to serve security without sacrificing freedom. 

As a concluding direction of this study, we believe that future research should 

focus on strengthening a responsible and equitable approach to the use of artificial 

intelligence in criminal justice. In this regard, it is necessary, first of all, to develop 

ethical, transparent and periodically audited algorithms, capable of ensuring respect 

for fundamental rights and avoiding the amplification of systemic inequalities. It is 

also essential to critically assess the impact of AI technologies on vulnerable groups, 

in order to prevent discrimination and social exclusion. Another priority direction aims 

to analyse the effectiveness of governance mechanisms and the legal accountability 

framework in the use of AI in the criminal field, in particular with regard to attributing 

responsibility for algorithmic decisions. At the same time, comparative studies 

between legal and institutional regimes in different countries could contribute to 

identifying best practices in regulating the use of AI. Finally, the role of international 

cooperation becomes crucial in the face of cross-border challenges generated by AI-

 
67For a critical overview of Romania’s initial engagement with artificial intelligence in criminal 

justice and the absence of a coherent regulatory framework see Stănilă (2020). 
68See the National Institute of Magistracy (2023), Study on the Applicability of Artificial Intelligence 

in Romanian Criminal Justice, for an analysis of the technological risks and opportunities associated 

with automated decision-making in the national legal context. 
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assisted crime, and it is necessary to articulate effective global mechanisms for the 

prevention, detection and sanctioning of this emerging phenomenon. The proposed 

directions for regulation and practical application can contribute to a balanced and 

responsible use of AI, for the benefit of a modern, efficient and humane criminal 

justice. 
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The Evolving Path of Environmental, Social, and 

Governance (ESG) Regulations in Hong Kong in the 

Digital Era 
 

By Helen Han Peng & Nicole Cao Ying 
  

This paper discusses the regulatory transformation of Environmental, Social, and 

Governance (ESG) regulations in Hong Kong from 2016 to 2025 in the digital era, 

with an emphasis on significant regulatory developments and their effects on financial 

services. The ESG Regulation framework, which is a precursor to required 

disclosures, was laid down in 2016 when the Hong Kong Exchanges and Clearing 

Limited released the ESG Reporting Guide. The year 2020 marked a stage where a 

breakthrough was achieved. The creation of the Green and Sustainable Finance 

Cross-Agency Steering Group indicated a seismic change. Moreover, the growing 

role of corporate governance in ESG reporting is reflected in the tightening of 

statutory requirements. For instance, companies are required to disclose climate-

related information in line with the guidelines set by the Task Force on Climate-

related Financial Disclosures (TCFD). Through analysis, this paper points out key 

developments related to the revision of listing rules, the implementation of climate risk 

management modules, the call for standardized sustainability reporting, regional 

comparisons with other Asian financial hubs, particularly Singapore, and noteworthy 

practices. The comparative analysis with one of the current financial centers of the 

Asian continent, Singapore, is based on main points, including recognition of 

international standards, leadership in the field of carbon pricing, and incorporation of 

ESG into financial institutions. The given comparison is a source of actionable 

insights available to Hong Kong to utilize Singapore's strengths in order to elevate its 

ESG system. Taken together, the findings show that Hong Kong strives to establish 

itself as a sustainable finance pacesetter in the Guangdong-Hong Kong-Macao 

Greater Bay Area (GBA) with increasingly stringent and more comprehensive 

regulatory frameworks. We foresee the anticipated development of ESG regulation 

and propose action for the future: the demand for cross-digitalized reporting 

approaches to enhance transparency and accountability in the financial sector. All in 

all, the findings of this paper underline that ESG regulation is vital for Hong Kong to 

promote sustainable economic development. 

 

Keywords: Environmental, Social, and Governance; ESG; Regulations 

 

Introduction 

 

Background: Overview of ESG Principles and their Current Relevance 

 

The ESG (Environmental, Social, and Governance) framework incorporates three 

interrelated factors, namely environmental (E), social (S), and governance (G), 
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forming a comprehensive system that measures business behaviour and financial 

performance. Specifically, ESG issues are defined as environmental, social, or 

governance factors that can positively or adversely affect the financial performance or 

reputation of an organization, state, or individual. Thus, ESG is a trinity of principles that 

stresses sustainable and collaborative growth and strikes a balance between economic, 

environmental, social, and governance advances. It is an investment concept aimed at 

creating long-term value through a sound and reasonable governance approach. 

ESG integration, which is based on the concept of responsible investing, applies 

positive screening in identifying sustainable investment opportunities through 

assigning scores to these three variables.1 Defined by the Principles for Responsible 

Investment (PRI), responsible investing is described as a practice that considers and 

integrates environmental, social, and governance (ESG) issues into investment 

decisions and shareholder ownership. This strategy aims to enhance company 

profitability while establishing sustainable business practices. Responsible investing 

uses environmental, social, and governance (ESG) factors in the investment decision-

making process to achieve both societal benefits and financial returns. It encompasses 

a range of strategies, such as shareholder activism, impact investing, and ESG 

integration. In principle, ESG is more of a technique and criterion that investors 

incorporate to address a company's long-term sustainability and value creation.2  

To comprehend the motivation behind sustainable investment before examining the 

development of ESG's regulatory framework in Hong Kong, several key advantages 

associated with incorporating ESG principles into business models and investment 

plans should be assessed. To begin with, brand awareness is a significant factor. The 

ability to align corporate practices with customers' ESG preferences enables 

companies to strengthen brand loyalty and attract new customers by addressing both 

their needs and values. Moreover, a well-integrated ESG framework helps risk managers 

identify and mitigate various risks, including regulatory non-compliance risks and 

reputational risks associated with environmental damage, human rights violations, or 

corruption. Additionally, companies with high ESG ratings tend to have lower capital 

costs in both equity and debt financing. According to McKinsey's research, reflecting 

lower regulatory, environmental, and litigation risks, companies with high ESG 

performance can reduce their cost of capital by approximately 10 percent.3 ESG 

standards attract a wide range of investors seeking dependable, ethical, and transparent 

investment goals, helping to retain existing investors and expand the investor base. 

The ESG landscape spans various asset classes, offering diversified investment options, 

including green loans, sustainability-linked loans, green bonds, social bonds, ESG 

money market funds, and green mortgage-backed securities. Last but not least, 

businesses willing to implement prompt adjustments to changing environmental and 

social conditions are better positioned to seize strategic opportunities with higher 

returns, while building long-term competitive advantages. According to a joint study 

by the London Business School and Harvard Business School, companies that adopted 

sustainability strategies performed significantly better in market returns compared to 

those that did not over an 18-year period. These companies also demonstrated superior 

performance in return-on-equity and return-on-assets. The authors concluded that the 

excess returns may be attributed to companies' increased engagement, transparency, and 

 
1Gibson Brandon, Glossner, Krueger, Matos & Steffen (2022).   
2PRI Association, An introduction to responsible investment: listed equity (2025).   
3McKinsey & Company, Why ESG is here to stay (2020).   
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responsibility in stakeholder interactions. Finally, 80 percent of global studies demonstrate 

that companies with strong sustainability policies outperform in the stock market.4 

 

Purpose: Significance of Tracking ESG Regulations in Hong Kong 

 

It is paramount to monitor the development of ESG regulations in Hong Kong as they 

demonstrate how the city aligns with current sustainable development trends and strives to 

maintain competitiveness in an ESG-sensitive world. These regulations not only promote 

transparency and accountability but also serve as catalysts for innovation, risk management, 

and economic growth. With a clear understanding of how these regulations have evolved 

over time, business practitioners, investors, and policymakers will be better positioned to 

capitalize on available opportunities and address sustainability challenges. This 

transformation plays a decisive role in securing Hong Kong's economic future, maintaining 

its relevance in the global economy, and developing a robust and sustainable economy. 

The development of ESG regulations is driven by several key factors. A primary 

objective of these regulations is to enhance corporate transparency and accountability. 

Hong Kong's regulatory agencies, including the Hong Kong Exchanges and Clearing 

Limited (HKEX) and the Securities and Futures Commission (SFC), have implemented 

stringent disclosure requirements mandating companies to report their ESG-related 

practices.5 This will make the information about the conduct of a company on ESG 

matters comprehensively available to the investors, customers, and other stakeholders who 

will then make informed decisions. Routine ESG reporting supports the responsibility of 

companies on their activities, especially in terms of carbon output, employee treatment, 

and company governance. Second, it is crucial to ensure that ESG regulation in Hong 

Kong corresponds to global sustainability practices. The more the city follows the 

suggestions and recommendations of such organizations as the International Sustainability 

Standards Board (ISSB) and the Task Force on Climate-related Financial Disclosures 

(TCFD), the more likely the city becomes a competitor on the international arena. It is not 

only effective in trade and investment, but by taking this alignment, Hong Kong-based 

firms will be able to enter the rapidly growing global ESG market to generate new 

opportunities of growth and influence in sustainable finance. Third, the companies that 

actively embrace the rules of ESG have a great competitive advantage. With the adoption 

of sustainable practices in their business practices, the companies will find themselves in a 

better position to attract socially minded investors, customers, and employees, as well as 

improve their brand image and, in turn, gain the loyalty of stakeholders. 

Also, the regulations that apply to ESG promote innovation, motivating companies to 

create sustainable products, services, and processes, which is a factor that has helped them 

to be resilient and adapt to changes in the market environment and consumer demands. 

Moreover, the ESG rules play a core role in locating and addressing the risks triggered by 

environmental, social, and governance variables in firms. Organizations that disregard 

such hazards can be penalized by regulatory bodies, sued, and suffer reputational damage. 

On the other hand, high-ESG companies tend to enjoy reduced costs of financing capital 

and better health and profitability because of better operational performance and customer 

 
4Eccles, Ioannou & Serafeim (2014).   
5Hong Kong Exchanges and Clearing Limited, Rules and Regulations (2025), https://www.hkex.com. 

hk/Listing/Sustainability/ESG-Academy/Rules-and-Regulations?sc_lang=en (visited 10 June 2025). 

Securities & Futures Commission of Hong Kong, Corporate sustainability disclosures (2025), 

https://www.sfc.hk/en/Sustainable-finance/Corporate-Sustainability-Disclosures (visited 10 June 2025). 
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retention. Hong Kong is a leading source of sustainable investment thanks to its ESG rules, 

which are encouraging the development of green financing and sustainable development 

activities. The development of new and innovative financial instruments, including green 

bonds and sustainability-linked loans, may be a critical source of finance for critical 

environmental projects, which not only promote economic growth but also solve acute 

environmental problems. With the trend of ESG gathering momentum internationally, Hong 

Kong may capitalize on it by becoming one of the centers of ESG investments and 

sustainable development. Through the development of an entire ESG ecosystem, the city has 

a chance to directly compete with other relevant financial hubs, such as London or 

Singapore, and achieve a sustainable economy that will not only avoid overreaching in 

expansion but also take environmental and social concerns into consideration. 

To sum up, it is not only a response to global trends with regard to sustainability 

alongside the responsibility of companies towards the environment but also the necessity 

to provide long-term prosperous economic progress for the city and its successful place in 

the global economy. With the monitoring of such developments, businesses are able to 

enhance their performance regarding ESG, investors can make better-informed decisions, 

and policymakers will encourage a more sustainable, transparent, and responsible 

economy. Continuing its rise in the world's financial markets, ESG can help cement Hong 

Kong as a major destination for sustainable investment and growth, guaranteeing its 

continued applicability and its ability to stand the test of time, as well as face the critics that 

might be lurking as the world undergoes an ESG revolution. 

 

Current Scholarship and Research Gap 

 

Over the last few years, the way investment decisions are made has significantly 

changed, as an increasing number of investors are focusing on non-financial 

information, particularly the environmental, social, and governance performance of 

firms, rather than solely on financial aspects.6 Research has shown that firms 

highlighting ESG concerns are more likely to be profitable than those that do not 

address this issue. As an example, Garcia et al. (2017) note that companies operating 

in sensitive industries tend to perform better in terms of ESG in emerging economies, 

which supports the argument that successful implementation of ESG may lead to 

positive financial performance.7 A shift in reporting rates has been witnessed from 

voluntary to mandatory non-financial disclosures, particularly in European countries 

where such disclosures are legally required. This evolution in legislation has led to the 

enactment of mandatory ESG disclosure regulations by other countries to promote 

sustainable growth.8 The process of non-financial disclosure is being enhanced by 

numerous factors, including increased visibility of disclosures, consumer education, 

and the necessity to mitigate risks. This is particularly relevant in developing nations, 

where the ESG model remains in its early stage of development and needs immediate 

investment to be enhanced. Conversely, ESG reporting in advanced countries such as 

Sweden, Norway, and Germany has come a long way, especially with their strong 

voluntary disclosure regimes.9 Since investor demand for ESG information has 

remained on an upward trend, regulatory institutions in different parts of the world are 

 
6Escrig-Olmedo, Rivera-Lirio, Muñoz-Torres & Fernández-Izquierdo (2017); Alda (2021).   
7Garcia, Mendes-Da-Silva & Orsato (2017). 
8Bell & Llewellyn (2022).  
9Scanlon (2020).   
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likely to stay on course with rulemaking. By taking a more holistic approach to ESG 

and moving away from traditional pigeonholed methods, companies will better prepare 

themselves for future regulatory requirements. In this way, corporate strategies are 

aligned with the growing demands of stakeholders.10  

In the implementation of ESG reporting practices across the Association of 

Southeast Asian Nations (ASEAN), several challenges exist, such as economic 

inequality and varying legal systems. While advanced economies like Singapore have 

excelled in ESG integration, less developed member states face challenges including 

resource shortages and enforcement gaps. This diversity has resulted in a disjointed 

ESG landscape across the region, putting countries at legal and reputational risk.11 

CSR and ESG regulations have greater ramifications for Hong Kong and its neighbour, 

China, which is an economic powerhouse. Companies that choose to cross-list in 

markets with strong regulatory control and stakeholder demands are more likely to face 

increased pressure to improve their ESG ratings. This is referred to as reputational 

bonding,12 which describes how businesses can leverage the strong regulatory framework 

in Hong Kong to enhance their environmental response and market image. Despite these 

advances, there remains a significant research gap regarding ESG regulation 

specifically in Hong Kong. Most literature tends to focus on general trends in other 

parts of the world or other countries, leaving the unique development of ESG practices 

in Hong Kong largely unexplored. This gap is particularly concerning because Hong 

Kong serves as both a financial center and a gateway to Mainland China—presenting 

both challenges and opportunities that warrant more detailed discussion. This paper 

aims to address this research gap by contributing new insights into ESG regulation in 

Hong Kong and examining sustainable finance and governance in the digital age. 

 

The Evolving Path of ESG Regulations in Hong Kong 

 

Initial Developments (2016) 

 

The Exchange is an independent wholesale market operated by the Stock Exchange 

of Hong Kong Limited (the Exchange), which is a wholly owned subsidiary of Hong 

Kong Exchanges and Clearing Limited (HKEX). In 2016, the Exchange launched an 

enhanced Environmental, Social, and Governance (ESG) webpage to provide updated 

guidance to listed firms on ESG reporting. This initiative aligns with the Exchange's 

announcement on December 21, 2015, where it committed to enhancing the ESG 

Reporting Guide in its Listing Rules. This decision followed an extensive consultation 

process that began in July 2015, seeking stakeholder opinions on the ESG reporting 

framework. The amendments to the ESG Guide are being implemented in two phases. 

The first phase, applicable to financial years beginning on or after January 1, 2016, 

introduced significant modifications to the amended Rule and enhanced general 

disclosure requirements. This upgrade transformed the approach from a recommendation-

based model to a "comply or explain" requirement, whereby companies must either 

fully meet the guidelines or provide reasonable explanation for non-compliance. The 

second phase, effective from January 1, 2017, for subsequent financial years, elevates the 

status of Key Performance Indicators (KPIs) in the "Environmental" section of the 

 
10Pareek (2022).  
11ASEAN (2025); Tan (2024). 
12Siegel (2005).  
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Guide to the same "comply or explain" standard.13 

To facilitate ESG reporting under the revised Guide, the new ESG webpage 

offers practical tools, resources, and ESG reporting guidelines to assist issuers. Following 

this launch, HKEX organized 12 training seminars beginning March 7, 2016, aimed at 

educating issuers on ESG reporting specificsthe transition to new reporting requirements 

and support issuers in implementing. In 2016, HKEX also began implementing ESG 

reporting requirements based on listing rules, as stipulated in the ESG Reporting Guide in 

Appendix 27 for the Main Board and Appendix 20 for the Growth Enterprise Market. 

This standard imposes a dual disclosure obligation on companies: they must make 

mandatory disclosures and adhere to the "comply or explain" principle. Under this 

principle, when a company fails to comply with certain ESG requirements, it must provide 

a clear justification for its non-compliance.14 

Regarding reporting format, the guide recommends companies make primary concept 

disclosures electronically to ensure ready accessibility and effectiveness. However, 

companies must be prepared to provide shareholders with paper copies of the report upon 

request. Additionally, companies are required to inform shareholders about how to access 

the ESG report and must publish it simultaneously with their annual report to promote 

transparency. The HK Stock Exchange Corporate Governance Code encourages listed firms 

to pursue sound governance practices through the "comply or explain" principle. This 

approach allows businesses to tailor their compliance strategies according to their specific 

circumstances while maintaining adherence to fundamental principles of good governance. 

When a company chooses alternative methods to meet governance objectives, it may deviate 

from certain code provisions but must provide sufficient justification for this deviation and 

detail the alternative measures implemented. Failure to comply with the "comply or explain" 

requirement or provide adequate explanations may constitute a breach of listing rules and 

result in regulatory sanctions.15 

Overall, the development of ESG regulations in Hong Kong represents a significant 

step toward more sustainable and responsible business practices. These regulations help 

align corporate practices with contemporary financial world requirements for sustainability 

and accountability, while improving reporting standards and promoting transparency. 

 

Strengthening the Framework (2020-2022) 

 

In May 2020, the Hong Kong Monetary Authority (HKMA) and the Securities and 

Futures Commission (SFC) established a cross-sectoral Steering Group on Green and 

Sustainable Finance.16 The Inter-Agency Steering Group encompasses principal institutions 

within Hong Kong's financial and environmental regulatory framework, with the dual 

objectives of addressing climate change and promoting sustainable economic growth. The 

Accounting and Financial Reporting Bureau serves a crucial function in enhancing the 

authenticity and reliability of climate-related financial disclosures, thereby ensuring that 

companies provide substantive information regarding their environmental impact. The 

Environment and Ecology Bureau contributes specialized expertise in climate change trends, 

 
13Hong Kong Exchanges and Clearing Limited,  C2 ₆ ⁸ ₇ | 

 (2015).   
14ibid. 
15ibid. 
16Securities & Futures Commission of Hong Kong, Green and Sustainable Finance Cross-Agency 

Steering Group (2024   



Athens Journal of Law October 2025 

 

487 

environmental risk assessment, and sustainable development policies, thus informing 

regulators on effective strategies for achieving environmental sustainability. Furthermore, the 

Financial Services and the Treasury Bureau coordinates the implementation of climate risk 

management policies, ensuring alignment with Hong Kong's financial stability and 

economic development objectives. Hong Kong Exchanges and Clearing Limited facilitates 

enhanced market transparency and accountability by encouraging listed companies to 

disclose climate risk information. The Insurance Authority maintains surveillance of climate 

change effects on the insurance sector, while advocating for the integration of climate risks 

into risk management practices. Additionally, the Mandatory Provident Fund Schemes 

Authority addresses the implications of climate risks on pension investments, promoting the 

incorporation of these considerations into trustees' investment decisions. This initiative 

represents a significant advancement toward establishing green and sustainable finance in 

Hong Kong. Through the consolidation of representatives from these major organizations, 

the Steering Group implements a comprehensive approach to integrating sustainability into 

the financial sector, thereby demonstrating the collective commitment to addressing climate 

change and fostering a sustainable economy. Moreover, the Hong Kong Exchanges and 

Clearing Limited (HKEX) promotes climate-related disclosures among listed companies, 

contributing to enhanced market transparency and enabling investors to make more 

informed decisions based on sustainability principles. The Insurance Authority further 

examines the implications of climate change on the insurance sector, working toward 

the integration of climate risks into the risk management frameworks of insurance 

businesses to ensure their long-term viability. Furthermore, the Mandatory Provident 

Fund Schemes Authority examines the influence of climate risks on pension 

investments, providing incentives for trustees to incorporate these considerations into 

their investment strategies.17 

In July 2020, the Stock Exchange of Hong Kongimplemented revised listing 

requirements on ESG reporting.18 This comprehensive reform established formal 

accountability of corporate boards of directors for their respective companies' ESG strategies 

and reporting mechanisms. This transition emphasizes the critical nature of leadership 

responsibility in promoting organizational sustainability and demonstrates an increasing 

recognition that effective ESG governance serves as a fundamental indicator of business 

success. Subsequently, in December 2020, the cross-agency Steering Group announced 

Hong Kong's Green and Sustainable Finance Strategy.19 This comprehensive initiative 

delineates a pathway toward mandatory information disclosure requirements across relevant 

industries, encompassing financial institutions including banks, asset management 

companies, insurance providers, and pension trusts, to be implemented by 2025. These 

requirements align with the Task Force on Climate-related Financial Disclosures (TCFD) 

mandates and utilize a standardized classification framework. The strategy further articulates 

six strategic focus areas complemented by five short-term action programs, designed to 

strengthen Hong Kong's financial ecosystem, foster collaborative development toward 

environmental sustainability, and achieve carbon neutrality by 2050.20 

To strengthen Hong Kong's financial ecosystem, the strategy emphasizes enhanced 

 
17ibid. 
18Hong Kong Exchanges and Clearing Limited, Exchange Publishes ESG Guide Consultation 

Conclusions and its ESG Disclosure Review Findings (2019).  
19Hong Kong Monetary Authority, Cross-Agency Steering Group Launches Its Strategic Plan to Strengthen 

Hong Kong’s Financial Ecosystem to Support a Greener and More Sustainable Future (2020).  
20ibid. 
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management of climate-related financial risks, which is crucial for maintaining the resilience 

of the financial industry.21The strategy enhances the bidirectional flow of climate-related 

information, facilitating improved risk management, capital allocation, and investor protection. 

The development of sector-specific competencies and the promotion of awareness regarding 

green and sustainable finance are essential for cultivating a well-informed workforce and 

investor base. Furthermore, the strategic plan advocates for product innovation and capital 

deployment in green initiatives. This approach simultaneously promotes economic 

development while addressing environmental challenges. The strategy aims to position 

Hong Kong as a green finance hub within the Guangdong-Hong Kong-Macao Greater Bay 

Area, enabling the exploration of collaborative opportunities in sustainable projects and 

investments. Additionally, it emphasizes the importance of strengthening regional and 

international cooperation, aligning Hong Kong's initiatives with global sustainability efforts. 

The strategy is underpinned by five action programs designed for immediate 

implementation to ensure strategic objectives are met.22 First, it mandates high-

emission industries to disclose climate-related information in accordance with TCFD 

recommendations by 2025, aimed at enhancing climate-risk awareness. Second, Hong 

Kong-listed companies are required to incorporate climate-related information in their 

ESG reporting for financial years commencing on or after July 1, 2020, facilitating 

stakeholders' evidence-based decision-making. Third, the strategy emphasizes enhanced 

climate-related disclosures from financial institutions, encompassing their investments 

and financing activities regarding climate-related risks and opportunities. Fourth, it 

advocates for the establishment of a harmonized taxonomy to identify eligible green 

and sustainable economic activities for funding allocation. To support this initiative, the 

HKMA and SFC have established collaborations with international sustainable finance 

platforms. Fifth, the proposal includes the establishment of a Sustainable Reporting 

Standard Board to develop and maintain globally recognized standards for sustainable 

reporting, promoting consistency and transparency in disclosures. These initiatives are 

expected to advance Hong Kong's sustainable finance agenda while ensuring 

alignment with international standards. Through the implementation of a robust 

regulatory framework and enhanced transparency measures, Hong Kong is positioning 

itself as a leader in the transition toward a sustainable economy. In July 2021, the 

Steering Group on Green and Sustainable Finance announced its second phase of 

strategic focus areas, marking a significant milestone in Hong Kong's sustainability 

trajectory.23 This phase prioritizes four key initiatives: enhancing climate-related 

disclosures, strengthening sustainable reporting practices, exploring carbon market 

opportunities, and developing Hong Kong's position as a premier green and 

sustainable finance hub. These focus areas aim to integrate sustainability principles 

into the financial system, thereby enhancing the city's contribution to addressing 

global environmental challenges and facilitating the transition to a low-carbon 

economy. The significance of effective climate-related disclosures is paramount in this 

context. Enhanced disclosure practices enable stakeholders and investors to better assess 

climate-related risks and opportunities. This transparency is fundamental to fostering 

investor confidence and ensuring capital allocation to sustainable projects that support 

long-term environmental objectives.  

In August 2021, the Hong Kong Securities and Futures Commission (SFC) 

 
21ibid. 
22ibid. 
23ibid. 
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implemented a revised Code of Conduct for Fund Managers.24 Fund managers, 

operating under the SFC Type 9 License, represent pivotal entities in this dynamic 

environment, comprising individuals or organizations authorized to conduct regulated 

asset management activities.25vFund managers execute asset allocation, investment 

management, and risk management strategies on behalf of their clients in accordance with 

established investment protocols. This regulatory framework applies comprehensively to all 

entities engaged in asset management operations within Hong Kong's jurisdiction, 

encompassing both public and private fund managers, as well as organizations 

providing portfolio management services. The revised code mandates fund managers to 

integrate climate risk considerations into their investment decision-making processes 

and requires systematic reporting of these considerations to their clients. The regulations, 

scheduled for implementation in August 2022, incorporate differentiated transition periods 

of 12 and 15 months, with the duration contingent upon the assets under management of 

respective fund management firms.26 The phased implementation approach affords 

smaller enterprises sufficient time to restructure their operational practices and systems to 

accommodate the new regulatory requirements effectively. The revised Code of Conduct 

represents a significant regulatory paradigm shift, reflecting heightened awareness of 

climate change's financial implications. The Code mandates the integration of climate risk 

assessment into investment strategies, requiring fund managers to maintain comprehensive 

understanding of how climate-related factors potentially impact asset valuations and 

portfolio performance. This regulatory requirement serves a dual purpose: ensuring fund 

managers are not only cognizant of climate-related risks but also implementing 

appropriate risk management measures to protect investor interests. 

In October 2021, the Steering Group endorsed the Hong Kong Climate Action 

Blueprint 2050, a comprehensive strategic framework delineating the city's long-term 

approach to climate change mitigation and cross-sectoral sustainability enhancement.27 

The Blueprint establishes strategic guidelines for achieving carbon neutrality by 2050, 

incorporating detailed policy measures and implementation strategies designed to advance 

Hong Kong's sustainable development objectives.28 The Blueprint's adoption 

demonstrates Hong Kong's commitment to aligning local policies with international 

climate objectives while proactively addressing climate change impacts. In November 

2021, the Steering Group's dedication was further reinforced through their endorsement of 

the COP26 climate summit declarations, emphasizing their strategic vision to enhance 

Hong Kong's position as a resilient financial center.29 This strategic endorsement 

underscores Hong Kong's commitment to international collaboration on climate change 

initiatives and reinforces its sustainability agenda. Through aligning local initiatives with 

COP26 frameworks, Hong Kong aims to establish itself as a premier sustainable finance 

hub while contributing meaningfully to global climate action efforts.30 In December 2021, 

the Hong Kong Monetary Authority (HKMA) implemented a comprehensive climate risk 

 
24Securities and Futures Commission, Monitor Implementation of Sustainable Finance Measures (2020).   
25Securities and Futures Commission, Do You Need a Licence or Registration? (2024)    
26Securities and Futures Commission, E-Distribution (2025).   
27Hong Kong Monetary Authority, Green and Sustainable Finance Cross-Agency Steering Group 

Supports Hong Kong’s Climate Action Plan 2050 (2021).   
28ibid. 
29Hong Kong Monetary Authority, Green and Sustainable Finance Cross-Agency Steering Group 

Reaffirms Commitment to Develop Hong Kong as a Green Finance Hub (2021).   
30ibid. 
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management chapter within its Regulatory Policy Manual. This module provides authorized 

institutions with structured guidance for effective climate risk assessment and management 

integration into their operational frameworks. The introduction of this regulatory component 

demonstrates HKMA's recognition of the critical importance of incorporating climate risk 

considerations into institutional risk management protocols. Through the provision of 

specialized tools and strategic guidance, the HKMA aims to enhance the financial system's 

long-term resilience against climate-related challenges.31 

In conclusion, there is a compelling mandate for all financial entities operating within 

Hong Kong's regulatory framework—including fund management institutions, legal 

entities, and individual asset managers—to integrate climate risk considerations into their 

operational, investment, and risk management strategies. These entities are required to 

maintain transparency in their climate risk management practices through comprehensive 

disclosure to investors. The comprehensive nature of Hong Kong's regulatory framework 

reflects its commitment to enhancing financial sector sustainability, positioning itself as 

Asia's leading green finance hub and establishing a benchmark for responsible investment 

practices in the region. Through the systematic codification of climate risk management, 

Hong Kong aims to attract sustainable investment while building resilience against 

climate-related vulnerabilities. 

In June 2022, the Hong Kong Monetary Authority (HKMA) introduced a 

comprehensive two-year roadmap for integrating climate risk considerations into banking 

supervision.32 This initiative aims to enhance the banking sector's resilience against 

escalating climate change impacts while equipping financial institutions with robust 

frameworks for managing climate-related risks. The HKMA's strategic plan emphasizes the 

critical integration of climate risk assessments into banks' enterprise-wide risk management 

frameworks, promoting proactive sustainability practices across the banking sector. 

Complementing this initiative, the Stock Exchange of Hong Kong (HKEX) has reinforced 

corporate governance requirements, emphasizing the board of directors' ultimate 

responsibility for organizational ESG strategy and reporting. This leadership-focused 

approach serves as a cornerstone for driving organizational sustainability transformation. 

Boards are now mandated to ensure ESG factors are systematically incorporated into 

corporate policy development, with clear metrics established to guide ESG-related decision-

making processes. This comprehensive framework aims to foster a corporate culture 

characterized by accountability and transparency, encouraging organizations to align their 

operational strategies with broader sustainability objectives.33 In August 2022, the Securities 

and Futures Commission (SFC) introduced its Green and Sustainable Finance Agenda, 

outlining a strategic blueprint for establishing Hong Kong as a leading regional green finance 

hub. The agenda's primary objective focuses on enhancing corporate sustainability disclosure 

standards through the implementation of internationally recognized frameworks, specifically 

the Task Force on Climate-related Financial Disclosures (TCFD) recommendations and the 

International Sustainability Standards Board (ISSB) climate standards.34  

This regulatory initiative is fundamental in enhancing market transparency and 

enabling investors to make well-informed investment decisions based on comprehensive 

sustainability data. The regulatory bodies conducted a collaborative assessment to evaluate 

market readiness for implementing the International Sustainability Standards Board 

 
31Hong Kong Monetary Authority, HKMA Banking Regulatory Document Repository (2021).   
32Hong Kong Monetary Authority, HKMA Banking Regulatory Document Repository (2022).   
33Securities and Futures Commission, Agenda for Green and Sustainable Finance - Hong Kong (2022).     
34ibid. 
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(ISSB) reporting standards among listed entities. This assessment encompassed a 

thorough analysis of existing reporting practices and identified gaps in current disclosure 

frameworks. Subsequently, the Corporate Governance Code (Appendix 14 of the Main 

Board Listing Rules) underwent significant amendments to strengthen the integration 

between corporate governance and ESG considerations. Under the revised framework, 

corporate directors are mandated to conduct comprehensive annual reviews of their 

organizations' internal control structures, operational procedures, and business processes to 

ensure effective incorporation of ESG factors into both strategic decision-making and 

routine business operations.35  

In November 2022, the Hong Kong Exchanges and Clearing Limited (HKEX) published 

a comprehensive analysis evaluating issuers' ESG disclosure practices, specifically focusing on 

compliance with the 2020 regulatory amendments.36 The findings revealed a significant 

compliance rate, with over 95% of issuers implementing board-level ESG oversight and 

management policies, demonstrating strong market adoption of the enhanced governance 

requirements. Furthermore, 85 companies demonstrated advanced compliance by 

acknowledging climate-related risks and providing detailed disclosures aligned with the new 

climate-related reporting requirements.37 The Hong Kong Exchanges and Clearing Limited 

(HKEX) has issued strategic recommendations emphasizing that corporate boards should 

proactively evaluate the effectiveness of their Environmental, Social, and Governance (ESG) 

risk management measures while preparing for forthcoming climate reporting requirements. 

Such guidance underscores the significance of continuous enhancement in ESG practices 

whilst advocating for a progressive approach toward corporate sustainability initiatives. 

Moreover, HKEX has expanded its reporting recommendations to encompass comprehensive 

supply chain risk management and green procurement strategies within ESG reports. The 

regulatory requirement, which mandates the simultaneous publication of ESG and annual 

reports effective from January 1, 2022, further reinforces the critical importance of timely and 

transparent sustainability disclosure practices.38 

In December 2022, the Financial Budget disclosed that the Government of the Hong 

Kong Special Administrative Region (HKSAR) introduced a three-year Green and 

Sustainable Finance Training Pilot Programme, allocating HKD 200 million to support 

training opportunities for eligible applicants.39The primary objective of this Programme is 

to expand the local talent pool in green and sustainable finance, addressing the growing 

demand for skilled professionals in this sector. The Programme provides subsidized 

training for practitioners and Hong Kong residents who aspire to pursue careers in green 

finance. Upon completion of eligible training or attainment of relevant qualifications, 

participants may receive subsidies of up to 80% of their training costs, while full-time 

students are eligible for complete cost coverage, subject to a maximum subsidy of HKD 

10,000 per individual.40 These initiatives represent significant advancements in 

strengthening Hong Kong's regulatory framework for Environmental, Social, and 

Governance (ESG) and sustainable finance. Through the integration of climate risk 

 
35ibid. 
36Hong Kong Exchanges and Clearing Limited, Exchange Publishes Findings of Its Latest Review 

of Issuers’ ESG Disclosures (2022).   
37ibid. 
38ibid. 
39Hong Kong Monetary Authority, Government Launches Pilot Green and Sustainable 

Finance Capacity Building Support Scheme (2022).   
40ibid. 
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considerations into banking supervision, enhancement of corporate governance codes, 

and strategic investment in talent development, Hong Kong is establishing itself as a 

global leader in both climate change management and sustainable investment practices. 

The comprehensive approach demonstrates Hong Kong's commitment not only to 

fortifying its financial sector but also to aligning with global efforts in addressing 

climate change and fostering sustainable economic development. 

 

Current Developments and Trends (2023-2025) 

 

In April 2023, the Hong Kong Stock Exchange (HKEX) published a consultation 

paper proposing enhancements to climate-related disclosure requirements. The proposal 

aligns with the International Financial Reporting Sustainability Disclosure Standards, 

established by the International Sustainability Standards Board (ISSB), which provide 

comprehensive guidelines for improving the quality and consistency of sustainability 

reporting.41 The consultation seeks stakeholder feedback to ensure the revised requirements 

effectively address the needs of both corporations and investors. Additionally, in the same 

month, the Hong Kong Government convened a joint meeting with representatives from the 

Guangdong-Hong Kong-Macao Greater Bay Area to discuss green finance cooperation 

initiatives.42This meeting was dedicated to legal efforts to support green finance cross-

border, which is an indicator of the relevance of the area to establish collaboration in the 

matters of sustainability and environment.  

The International Sustainability Standards Board (ISSB) published the International 

Financial Reporting Standards (IFRS) S1: General Requirements for Disclosure of 

Sustainability-related Financial Information in June 2023.43 This framework establishes global 

standards for climate and sustainability-related disclosures, providing organizations with a 

standardized approach to simplify their reporting processes. The implementation of IFRS S1 is 

expected to significantly impact reporting practices across multiple jurisdictions, including 

Hong Kong. In July 2023, the Hong Kong Government announced its intention to align local 

Environmental, Social, and Governance (ESG) requirements with global standards, 

demonstrating its commitment to enhancing the city's competitiveness in the international 

financial sector. To facilitate this transition, the government established the Climate Change 

and Carbon Neutrality Control Committee,44 a cross-departmental initiative tasked with 

developing a comprehensive strategy that encompasses various sectors and stakeholders, 

ensuring coordinated approaches to climate action and sustainability initiatives in Hong Kong. 

In March 2024, the Financial Services and the Treasury Bureau (FSTB) of the Hong 

Kong Government designated the Hong Kong Institute of Certified Public Accountants 

(HKICPA) as the official standard-setting body for sustainability reporting in Hong Kong.45 

This strategic appointment aims to facilitate the development of local sustainability 

disclosure standards that align with international frameworks. While the HKICPA is 

mandated to advance these standards, with initial issuance planned for late 2022, the HKEX 

consultation summary serves as an interim foundation for developing a robust ESG 

 
41Hong Kong Exchanges and Clearing Limited (2023).  
42Hong Kong Green Finance Association, HK Green Finance Association (2023).   
43International Sustainability Standards Board, General Requirements for Disclosure of Sustainability-

Related Financial Information IFRS S1 IFRS® Sustainability Disclosure Standard (2023).  
44HKSAR, LCQ22: Formulating Environmental, Social and Governance Standards (2023).   
45Hong Kong Exchanges and Clearing Limited, Consultation Conclusions Enhancement of Climate-

Related Disclosures under the Environmental, Social and Governance Framework (2024).   
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reporting regulatory regime, ensuring the establishment of rigorous local standards.46 On 

April 19, 2024, the Hong Kong Exchanges and Clearing Limited (HKEX) released a 

consultation summary regarding the optimization of climate-related disclosure requirements 

as part of its enhanced Environmental, Social, and Governance (ESG) framework.47 

Following a consultation process that concluded on July 14, 2023, the summary presents a 

staged process for making climate-related disclosures compulsory. The key proposals 

include providing new governance climate disclosures, establishing the roles of the board of 

directors, board committees and management, and defining the manner in which they 

oversee climate concerns. Listed companies will be required to report on the effects of 

climate risks and opportunities with respect to their business models, strategies and cash 

flows. They should describe their responses, such as adapting or mitigating their business 

models, any changes implemented to achieve climate-related objectives, and their progress 

therein. The companies will also be required to report their climate-related goals, which 

should align with current international treaties on climate change, along with progress reports 

toward these goals. Moreover, listed companies will undergo climate-related scenario 

analysis, which will reveal the effects of changing climate on operations and the subsequent 

current, existing, and anticipated financial effects of climate-related risks and opportunities. 

Depending on a set of requirements, companies may receive exceptions regarding financial 

impacts, thus allowing more flexible adherence to these new requirements.48 

The new climate information disclosure standards released by the Hong Kong 

Exchanges and Clearing Limited (HKEX) will be implemented from January 2025, 

requiring listed companies to provide quantifiable reports on climate-related risk factors, 

mitigation measures, and transition plans with enhanced specificity.49 This significant 

regulatory modification requires companies to publicly disclose their carbon emission 

reduction statistics, representing a crucial step toward enhancing transparency and corporate 

responsibility within organizational sustainability strategies. The implementation framework 

includes a transitional period, allowing companies sufficient time to adapt their reporting 

processes and implement the necessary procedural changes.50 

These developments from 2023 to 2025 demonstrate Hong Kong's continued 

commitment to enhancing its regulatory framework for Environmental, Social, and 

Governance (ESG) and sustainable finance. The harmonization of local standards with 

international benchmarks, coupled with the implementation of stringent disclosure 

requirements, positions Hong Kong to strengthen its leadership role in promoting green 

finance and sustainable investment across the Asia-Pacific region. This strategic 

direction not only advances transparency and accountability but also elevates the global 

consideration of environmental and climate issues within the broader context of 

sustainability preservation. 

 

 
46ibid. 
47Hong Kong Exchanges and Clearing Limited, Exchange Publishes Conclusions on Climate 

Disclosure Requirements (2024).   
48ibid. 
49ibid. 
50ibid. 
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Comparative Analysis with Singapore 

 

Overview of ESG Regulatory Path in Singapore  

 

Singapore's trajectory toward establishing robust Environmental, Social, and 

Governance (ESG) practices can be traced to the 2010s, marking a significant 

transformation in corporate responsibility and disclosure frameworks. In 2011, the 

Singapore Exchange (SGX) pioneered the implementation of voluntary sustainability 

reporting guidelines, becoming the first exchange in the region to do so.51 These 

guidelines stimulated listed companies to report their ESG practices and performance, 

which provided the foundation of a transparency and responsibility-based culture of 

corporate governance.52 In 2016 another important step was made with the introduction of 

the so called comply or explain framework. This framework, which was announced May 

2015 and officially published June 20, 2016, required SGX-listed firms to produce yearly 

sustainability reports.53 This regulatory development was driven by growing investor and 

public awareness of ESG factors' significance, compelling firms to more proactively 

disclose their sustainability initiatives. The transition toward mandatory reporting was 

formalized in 2017, when SGX-listed companies became required to report their 

sustainability practices for financial periods ending on or after December 31, 2017.54 This 

transition highlighted the increasing motivation on ESG factors by investors and the need 

of the companies to submit extensive disclosures. Concurrent to this regulatory shift, the 

Monetary Authority of Singapore introduced the Green Bond Grant Scheme, which would 

facilitate issuers of green bonds.55This initiative aimed to structure Singapore's green 

finance ecosystem, enabling investment in environmentally sustainable projects through 

subsidized green bond issuance costs. 

Singapore pioneered another regional initiative by implementing a carbon tax through 

the Carbon Pricing Act 2019. In support of its net-zero target, the carbon tax was elevated to 

S$25/tCO₂e effective 2024, with planned increases to S$45/tCO₂e in 2026-2027, and a 

projected range of S$50-80/tCO₂e by 2030.56 This progressive taxation framework 

strengthens price signals and incentivizes businesses and individuals to reduce their carbon 

footprint, aligning with national climate objectives of achieving net-zero emissions 

leadership. The carbon tax mechanism provides comprehensive incentives for emission 

reduction across all sectors, facilitating Singapore's transition toward a low-carbon economy. 

Building on this foundation, the Monetary Authority of Singapore (MAS) introduced the 

Green Finance Action Plan in 2019, establishing a comprehensive roadmap to position 

Singapore as Asia's premier green finance hub.57 This comprehensive strategy encompassed 

initiatives to strengthen green bonds, sustainable banking practices, and climate risk 

management. The establishment of the Green Finance Industry Taskforce significantly 

facilitated public-private sector collaboration in developing industry standards and guidelines 

 
51Singapore Institute of Directors, 2016-01-18 BT. Relevance Lies at Heart of Proposed SGX 

Reporting Rules (2016).  
52ibid. 
53SGX, SGX-ST Listing Rules Practice Note 7.6 Sustainability Reporting Guide Details Cross 

References Listing Rule 711A Listing Rule 711B (2016).   
54Singapore Exchange (SGX), Sustainability Reporting - Singapore Exchange (SGX) (2023).    
55Monetary Authority of Singapore, Sustainable Bond Grant Scheme (2017).   
56NCCS, Carbon Tax (2023).   
57Monetary Authority of Singapore (MAS), Greening the Financial System (2020).  
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for sustainable finance. Furthermore, SGX achieved another milestone by mandating 

sustainability reporting for all listed companies. This mandatory requirement compels 

organizations to disclose material ESG factors, policies, and performance metrics, while 

promoting alignment with international frameworks such as the Global Reporting Initiative 

(GRI) and the Task Force on Climate-related Financial Disclosures (TCFD).58 The aim of it 

was to enhance corporate responsibility and corporate transparency, whereby investors can 

now have a better measure to determine the long-term sustainability of businesses. 

Another point in the calendar of the country is the debut of the Singapore Green Plan 

2030 in 2021 that demonstrated the intention of the country to go sustainable.59 A nation 

roadmap was discussed, and it sets up bold goals in 5 pillars: City in Nature, Sustainable 

Living, Energy Reset, Green Economy, and Resilient Future.60 It emphasized the use of 

renewable energy, green structure and sustainable city solutions, which are targets to 

strengthen the sustainability agenda of Singapore. The International Organisation of 

Securities Commissions (IOSCO), published its Final Report in November 2021 on ESG 

ratings and data product providers.61 The report outlined best practices focusing on 

governance, conflict of interest management, and transparency to address industry concerns 

regarding greenwashing. Subsequently, a comprehensive Code of Conduct was developed 

collaboratively between industry stakeholders and the Monetary Authority of Singapore 

(MAS), incorporating IOSCO recommendations while adapting to Singapore's specific 

regulatory requirements. This Code implements a 'comply-or-explain' framework, requiring 

ESG rating and data product providers to either adhere to stated principles or provide explicit 

justification for non-compliance.62 

By 2023, Singapore has significantly enhanced its ESG regulatory framework, 

emphasizing innovation and international collaboration. The government has intensified its 

support for green technologies, particularly hydrogen and carbon capture, to catalyse the 

transition toward a low-carbon economy. These initiatives have established Singapore as a 

regional leader in sustainable finance, with ESG considerations now firmly integrated into 

financial institutions' risk management and investment decision-making processes. Looking 

forward, Singapore plans to implement mandatory climate reporting requirements. While 

other key sustainability reporting elements will follow a 'comply-or-explain' approach, 

climate reporting will progressively align with IFRS Sustainability Disclosure Standards. 

Notably, by 2026, large issuers will be required to report Scope 3 greenhouse gas 

emissions in accordance with international standards.63 Nevertheless, potential challenges 

in Singapore's green finance development are anticipated, particularly concerning 

equitable access to green financing for small and medium-sized enterprises (SMEs) and 

maintaining consistency across diverse industries. The government has demonstrated its 

commitment to advancing sustainability through planned initiatives, including carbon tax 

increases, expansion of carbon market credits, and promotion of green technologies and 

 
58Singapore Exchange (SGX), Sustainability Reporting - Singapore Exchange (SGX) (2023).   
59Flo Energy Singapore, SG Green Plan 2030 | Flo Energy (2021).    
60Singapore Economic Development Board, Singapore’s Climate Strategy Stands Firm amid 

Global Setbacks on Emissions (2025).    
61IOSCO, Environmental, Social and Governance (ESG) Ratings and Data Products Providers 

Final Report (2021).   
62ibid. 
63SGX, SGX RegCo to Start Incorporating IFRS Sustainability Disclosure Standards into Climate 

Reporting Rules - SGX Group (2022).   
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infrastructure development. These strategic measures are expected to further strengthen 

Singapore's position as Asia's premier hub for ESG expertise and green finance. 

 

Comparative Overview of ESG Regulations in Singapore and Hong Kong 

 

Alignment with International Standards 

Singapore and Hong Kong have both developed proactive approaches to ensure the 

ESG regulations in both jurisdictions would be enjoyed by international standards like 

the Task Force on the Global Reporting Initiative (GRI) and Climate-related Financial 

Disclosures (TCFD).64 These frameworks have been incorporated by Singapore in the 

regulatory environment of the country and in the process the country has requirement of 

comprehensive sustainability reporting. The alignment does not just increase the level of 

corporate transparency but also helps to develop the confidence of investors because the 

stakeholders are able to evaluate the ESG commitments of companies better. Monetary 

Authority of Singapore in Singapore has already put in place clear guidelines where 

companies are required to report on their sustainability practices in detail. These rules 

help pursue a systematic means of coverage whereby responsibility and the value of 

ESG are considered in the long-term vision of the industry. The Securities and Futures 

Commission in Hong Kong also urges listed companies and asset managers to be in line 

with international standards, facilitating disclosure of climate-related risks as discussed 

before. All these measures put in place by the SFC are meant to allow investors to 

access the information that they require to make informed decisions. Although both are 

international-oriented areas, Singapore does far more in the way of national realization, 

in a number of areas and fields. 

 

Leadership in Carbon Markets and Pricing Mechanisms 

Singapore has established itself as a pioneer in carbon pricing within Southeast 

Asia, becoming the region's first nation to implement a carbon tax in 2019. The tax was 

initially set at SGD 5 per tonne of carbon emissions for facilities producing more than 

25,000 tonnes of greenhouse gases annually. Following a progressive increase schedule, 

the tax is projected to reach SGD 50 per tonne by 2030.65 This procedural plan has not 

only the potential to encourage businesses to switch to low-carbon activities but also 

implies the willingness of the Singapore authorities to respond to the climate change 

problem on the national level. Moreover, Singapore is facing the establishment of a 

voluntary market in carbon credits by launching such projects as Climate Impact X 

(CIX), a global carbon exchange that was launched in partnership with large financial 

institutions.66 This will turn Singapore into a regional centre in carbon trading where 

local and international carbon market activities will trade. The creation of such systems 

enables companies to exchange carbon credits, which encourages green project 

investments. Hong Kong, on the other hand, is still exploring on similar lines concerning 

the development of carbon markets and has no formal carbon tax yet. Its carbon 

programs remain closely linked to the overall carbon neutrality objectives of China, it 

has done a good job of promoting the companies to cut emissions, but as it has no 

 
64Hong Kong Monetary Authority, Cross-Agency Steering Group Launches Its Strategic Plan to Strengthen 

Hong Kong’s Financial Ecosystem to Support a Greener and More Sustainable Future (2020).   

Singapore Exchange (SGX), Sustainability Reporting - Singapore Exchange (SGX) (2023).   
65NCCS, Carbon Tax (2023).     
66Climate Impact X, Home (2021).    
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formulated pricing system, the incentives to businesses are severely restricted. The Hong 

Kong strategy is based on adherence with the national instructions instead of the 

creation of its own carbon pricing regime. 

 

Integration of ESG into Financial Institutions 

The regulatory system of Singapore highly values the incorporation of ESG aspects 

into the activities of financial organizations. The MAS requires that these institutions 

integrate climate risks into their risk management approaches. In a development in 2020, 

the Environmental Risk Management Guidelines demand that banks, asset managers, 

and insurers not only evaluate and report issues regarding environmental risks but also 

play stress tests about climate-associated vulnerabilities.67 Such an extended effort can 

push financial institutions to match the global best practices, such as the TCFD, so that 

the aspect of ESG is considered during the process of investing.  

By contrast, on asset manager requirements, Hong Kong has also introduced similar 

requirements by its SFC, but on climate-related risks, and not so much on integration of ESG 

principles itself.68 Although the SFC promotes reporting against climate risks, this does not 

make similar risk management practices to be implemented in all the areas of finance.69 The 

difference indicates a more specific course in Hong Kong that could restrain the extent of 

ESG implementation compared to the comprehensive structure of Singapore. 

 

National Sustainability Goals and Innovation Focus 

The main peculiarity of Singapore's ESG strategy is its innovation-focused orientation 

that makes the country one of the leaders in the production and export of green technologies. 

The national sustainability plan is also well-defined in the city-state and includes ambitious 

intentions in various areas, such as energy, transportation, and urban development. With 

such a strategic orientation I will be facilitating a strategic move to make green practices as 

well as making Singapore a global player in green technology. The case of Hong Kong is 

quite different as its ESG strategy strongly follows the Chinese carbon neutrality goals.70 

Although Hong Kong has gained momentum in terms of regulatory compliance and ESG 

integration, its strategy is more likely to be influenced by the national agenda rather than its 

vision of sustainability. Such contextual difference is used to point to the role played by 

Hong Kong in facilitating international investment in Mainland China's green finance market 

by concentrating on the integration of global investors with Chinese sustainability projects. 

 

Regional and Global Orientation 

The direction of ESG regulation in Singapore is focused on the international 

dimension since the country aims to turn into a green finance and innovation center. The 

city-state is a very active participant in international organizations like the International 

Sustainability Standards Board (ISSB), and the Network of Greening the Financial 

System (NGFS). By joining these partnerships, Singapore hopes to have a say in the 

global ESG practices and standards and foster the cross-American-Singapore cross-

 
67Monetary Authority of Singapore, Guidelines on Environmental Risk Management for Banks (2020).   
68SFC, Consultation Conclusions on the Management and Disclosure of Climate-Related Risks 

by Fund Managers (2021).     
69ibid. 
70InvestHK, The City of Smart Green Buildings (2023).     
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border Green finance efforts in the ASEAN region.71 On the other hand, ESG practices in 

Hong Kong are determined by the fact that the city is an entry point to mainland China and 

is interested in making international investments in the green finance market of China.72 

While Hong Kong continues to develop its ESG infrastructure, its policies are significantly 

aligned with China's national objectives, emphasizing regional cooperation and integration. 

In conclusion, both Singapore and Hong Kong have demonstrated distinct approaches 

to ESG regulation, each progressing along their unique trajectories. Singapore has 

established a more comprehensive framework, particularly in carbon pricing and financial 

system integration. Meanwhile, Hong Kong leverages its strategic position by aligning its 

ESG initiatives with broader regional ambitions, capitalizing on its cross-border 

advantages. These divergent approaches reflect how each financial hub adapts its 

sustainable finance strategies to align with its specific circumstances and objectives, 

contributing uniquely to the global sustainable finance dialogue. 

 

 

Challenges of ESG Development in Hong Kong 

 

Compliance Complexity 

 

A significant challenge in Hong Kong's ESG development is the complex 

compliance framework that enterprises must navigate. Companies operating in the 

region face multiple layers of ESG-related laws and regulations, particularly when their 

supply chains span multiple jurisdictions. This complexity is amplified for multinational 

corporations that must reconcile conflicting legal requirements across different 

regulatory environments. For instance, companies working with both local suppliers and 

international partners often encounter conflicting ESG regulations regarding emissions 

standards, waste management protocols, and labor practices. The burden of compliance 

is further complicated by diverse reporting requirements that vary not only by 

jurisdiction but also by industry sector. This multilayered compliance structure imposes 

significant administrative overhead and additional costs as businesses must allocate 

resources to understand and adhere to various regulatory frameworks. Moreover, the 

rapidly evolving nature of ESG regulations presents an ongoing challenge. As global 

attention to ESG matters intensifies, regulatory updates become more frequent and 

substantial. Companies must maintain robust compliance management systems and 

dedicated teams to monitor and implement these rapid regulatory changes effectively. 

 

Inconsistent Definitions 

 

The disparity in the definitions and standards among the various regulatory frameworks 

is another significant challenge that ESG development has to contend with in Hong Kong. 

Such discrepancyQ is especially noticeable in the sphere of emissions and disclosure 

standards. For example, the Hong Kong Environmental Protection Department (EPD) can 

prescribe various levels of discharge of pollutants as compared to the calculation and 

 
71Singapore Institute of International Affairs, Collaborative Initiative for Green Finance in 
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reporting of the GHG Protocol.73 Specifically, the EPD may follow different approaches 

with respect to certain pollutants and it may depend on the local regulations to place certain 

restrictions on the quantity of a given pollutant e.g. sulfur dioxide emissions in the building 

industry whereas the GHG Protocol would concentrate on the carbon dioxide emission 

coming out of the burning of the fuel to produce the electricity using the method on a 

voluntary basis.74 These regulatory misalignments create significant challenges for enterprises 

striving to meet both local and international standards. Organizations may find themselves in 

compliance with local regulations while falling short of global framework requirements, or 

vice versa. This lack of standardization necessitates additional coordination initiatives for 

reporting practices, potentially leading to increased compliance costs and operational 

inefficiencies. Furthermore, the variation in regulations and interpretations across different 

jurisdictions complicates the development of a comprehensive ESG strategy that satisfies all 

regional requirements. Companies face considerable difficulty in creating and implementing 

unified compliance approaches that address these diverse regulatory demands. The resulting 

compliance landscape creates complexity not only in ESG reporting but also in disclosure 

practices. Any inconsistencies or ambiguities in reporting can render a company's ESG 

performance difficult to evaluate, ultimately undermining stakeholder confidence and 

investor trust. 

 

Risk of Greenwashing 

 

Greenwashing danger provides a fundamental issue of concern to businesses 

involved in ESG programs in Hong Kong. Greenwashing is a practice that involves the 

exaggeration or fabrication of how businesses perform on ESG matters so that they 

develop a more positive reputation thus misleading investors and consumers.75 The 

practice jeopardizes the transparency of the market, and it also breeds distrust towards the 

real sustainability movement. Although Hong Kong has already appointed climate 

disclosure regulations that require proper reporting on ESG-related information, the 

Environmental, Social, and Governance Reporting Code does not entail clear sanctions for 

giving misleading disclosures.76 The limited enforcement mechanisms place significant 

self-regulatory responsibility on companies, requiring them to ensure both compliance and 

accuracy in their ESG disclosures. This regulatory environment risks fostering a culture of 

non-accountability, where companies might prioritize favorable narratives over genuine 

ESG implementation. The proliferation of greenwashing practices threatens to undermine 

the effectiveness of Hong Kong's broader ESG initiatives. This phenomenon can trigger a 

cascade of negative consequences: investors may become increasingly skeptical of 

corporate ESG claims, leading to broader market distrust. Such erosion of confidence 

could ultimately discourage investment in genuinely sustainable businesses, potentially 

impeding Hong Kong's progress toward a more sustainable economy. 

In conclusion, Hong Kong's ESG development faces several critical challenges, 

including compliance complexity, definitional inconsistencies, and greenwashing risks, 

 
73Environment and Ecology BurQeau, Guidelines to Account for and Report on Greenhouse Gas 

Emissions and Removals for Buildings in Hong Kong (2023). GHG Protocol, Calculation Tools and 

Guidance | GHG Protocol,   
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all of which underscore the pressing need for a more cohesive and robust regulatory 

framework. The implementation of such a framework would foster transparent, 

accurate, and accountable ESG practices, ultimately enhancing trust and engagement 

among investors and stakeholders. To maintain and strengthen its position as a global 

leader in sustainable finance and corporate responsibility, Hong Kong must address 

these fundamental challenges proactively and systematically. 

 

 

Predicted Trends of Expectations for ESG regulations in Hong Kong 

 

Hong Kong's Strategic Location Relative to Mainland China 

 

Hong Kong's geographic proximity to Mainland China provides it with unparalleled 

access to one of the largest markets in the world. This advantage allows Hong Kong to 

serve as a vital conduit for international investors seeking to tap into China’s rapidly 

growing green finance market. While Singapore also offers a strategic location in 

Southeast Asia, Hong Kong's direct connection to the Chinese market enables it to 

facilitate cross-border investments more effectively. The ease of doing business in Hong 

Kong, combined with its established financial systems, makes it an attractive hub for 

international firms looking to engage with Chinese enterprises on ESG initiatives. The 

development of the Greater Bay Area (GBA) initiative further enhances Hong Kong’s 

advantages. This initiative aims to create an integrated economic and business hub across 

Guangdong, Hong Kong, and Macau, promoting collaboration in various sectors, including 

finance and technology. Hong Kong can leverage its financial expertise to support ESG 

projects in the GBA, making it a key player in driving sustainable development in 

collaboration with neighbouring cities. In contrast, while Singapore is also focusing on 

regional integration, the GBA initiative provides Hong Kong with a unique opportunity 

to align its ESG efforts with the specific goals of Mainland China. Hong Kong's 

financial infrastructure is specifically geared toward facilitating green finance. The Hong 

Kong Stock Exchange (HKEX) has been proactive in promoting green bonds and 

sustainable investment products, positioning the city as a leading market for green 

finance in Asia. The recent push for ESG disclosures aligns with the national objectives 

of China, allowing Hong Kong to serve as a bridge for international investors interested 

in financing sustainable projects within the Mainland. While Singapore has a strong 

financial sector, its focus is more on Southeast Asian markets as mentioned before, 

which may not provide the same level of direct access to China’s expansive green 

finance opportunities. In comparison, Singapore, while also having a robust legal 

framework, may not offer the same level of direct alignment with the regulatory 

expectations of Mainland China, potentially making it less attractive for specific cross-

border ESG initiatives. 

 

Regulations for Small and Medium-Sized Enterprises (SMEs) 

 

With Hong Kong inching towards strengthening its ESG regulatory framework, 

there are significant expectations regarding the formulation of ESG reporting requirements 

for small and medium-sized enterprises (SMEs). In a survey done by the Hong Kong 

General Chamber of Commerce in 2022, only 67 per cent of the SMEs said they rated 

ESG as a priority as compared to 83 per cent in the whole of Asia, so there is a sizeable 
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disparity when it comes to preparedness and ability.77 Although SMEs have historically 

struggled to implement extensive ESG policies, social conditions in the industry are 

changing and there is an increasing appreciation of the benefit of facilitating such 

enterprises in being sustainable.  

Among the most important expectations, it is stated that regulatory agencies, 

including the Hong Kong Stock Exchange (HKEX) and the Securities and Futures 

Commission (SFC), will pay more attention to the inclusion of SMEs into the scope of 

ESG reporting. At present, much of the ESG regulations apply to the work of bigger 

organisations therefore creating a gap in compliance by the smaller organisations. 

Nevertheless, with stakeholders continuing to underline the paramountcy of sustainability 

in every sector, there will be a likelihood that regulators will consider introducing 

modified guidelines and requirements that are clearly aimed at SMEs. This may include 

the easy reporting system that would reflect the special needs of smaller businesses, so 

they could engage in ESG reporting but not be overburdened with the wide range of 

requirements. As an example, the establishment of a tiered reporting system may allow 

SMEs to report on the major ESG metrics which are relevant to their activities and step-

by-step expand the range of disclosed information as these companies advance in their 

sustainability pathways. One more thing expected is that the structures of support to 

SMEs by government and industry organizations should be improved so that they 

transform on their way to sustainable practices. This might be in the form of financial 

incentives, SME training, and the ability of SMEs to access resources that can aid them 

in formulating and operationalising successful ESG strategies. This could be done by 

offering SMEs grants or subsidies on investment in sustainable technologies or practices 

e.g. the Hong Kong government could offer grants or subsidies to SMEs investing in 

sustainable practices or technologies to encourage adoption and compliance. Also, 

education programs that will lead to a greater awareness of the ESG problem and 

reporting standards will also play an essential role. Specific workshops, seminars, and 

web-based support and tools may provide SMEs with the knowledge and means to 

develop effective ESG policies. The mutual cooperation between SMEs and larger 

corporations might also promote knowledge exchange and mentorship, as the smaller 

organizations might feel lost in the modernities of ESG reporting.  

Although it might not be the case in many SMEs, nowadays they might not have any 

resources, skills, or motivation to implement thorough ESG strategies, it is anticipated that 

awareness of the business outcomes of sustainability will rise. With consumers and investors 

putting more weight on ESG factors, organizations that lag in changing may lose a share of 

potential opportunities and suffer reputational losses. This changing market sentiment may 

push the SMEs to take the initiative so as not to be caught up. Besides, as the conventional 

sectors of Hong Kong shipbuilding, manufacturing, and shipping have begun to appreciate 

the relevance of sustainability, it is possible that more pressure will be exerted on the SMEs 

in those industries to adjust to the guidelines of ESG. Industry associations can be critical in 

making this transition by encouraging sustainable practice and offering specific advice to suit 

the particular circumstances of SMEs. To sum up, it can be seen that the perspective of SME 

ESG regulatory reporting development in Hong Kong is mediated by the necessity of raising 

regulatory attention, the development of more supportive systems, and the gradual change in 

the industry approach to sustainability. By adopting an approach to the specific needs of 

SMEs and creating a business landscape that supports the idea of participating in ESG 

 
77Hong Kong General Chamber of Commerce, Hong Kong SMEs: Why ESG Matters (2024). 
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reporting, Hong Kong can also make sure that these SMEs contribute to the sustainable 

economy of the region. With the legal environment becoming more adept to the dynamics of 

the day, there is the need to empower the SMEs with the relevant tools and expertise 

required to embrace and report meaningful ESG strategies, which would ultimately set the 

overall objectives on sustainability and corporate responsibility in Hong Kong. 

 

The Role of Technology in Enhancing ESG Disclosures 

 

On the one hand, data analytics and artificial intelligence are transforming the 

accuracy on efficiency of ESG reporting. Using AI algorithms, companies are 

growingly utilizing large volumes of data linked to their ESG performance. As an 

example, companies can use software powered by AI to consolidate data coming from 

different sources and elevate their reporting processes. A major use is environmental 

sensors. IoT gadgets will have the ability to track real-time emissions, energy use and 

wastes within plants. Companies can follow their environmental impact better as this 

data is fed into AI systems round-the-clock. Also, the evaluation of the social perception is 

done through the social media and news feeds. By using sentiment analyses to scan social 

media and news, AI tools can respond to sentiment regarding the social initiatives of a 

company. This enables businesses to establish the sentiments of their stakeholders and 

find out the possible reputational hazards. According to a report published in 

Environmental Science & Policy in 2023, AI will be able to automate the data collection 

process, thereby saving much time spent to collect data.78 Investment managers and 

other stakeholders, for example, may be able to read through long reports and use the 

information they contain to make decisions more quickly. This is especially useful in the 

case of companies that aim to be compliant with the fast-changing regulatory procedures 

since accurate and timely reporting can be provided by the means of this ability that 

helps to evaluate their current situation in terms of ESG performance. 

Blockchain technology on the other hand is a revolutionary methodology that can 

offer transparency in ESG reporting. Blockchain allows companies to record their 

sustainability behaviours in a verifiable way by creating a secure and unchangeable 

document as a ledger.79 Supply chain traceability is one of the major uses of blockchain. 

This technology is what every company can use to document each process in their 

supply chain such as the supply of raw materials to delivering their products. An 

example can be seen of a clothing manufacturer who can trace the source of cotton 

utilized in its supplies to make sure that it is supply is sustainable. This can be 

communicated to the consumers and they are guaranteed the ethical sourcing of the 

company. Smart contracts are another breakthrough characteristic of blockchain. They 

are contracts that automatically realize conditions as determined by some terms. An 

example is a company that would establish a smart contract that would release funds to 

suppliers only when they meet certain sustainability goals including carbon reduction and/or 

use of renewable materials. With the increasing demand for transparency, blockchain 

comes to the fore as an interesting tool that companies can use to improve their 

trustworthiness. Businesses can combat perceived greenwashing and gain the trust of 

their investors and consumers by offering an account that is verifiable and transparent in 

the way the company is undertaking the quest to be sustainable. 

 
78Francisco, M. & B.-Ola Linnér (2023).    
79Friedman, N. & J. Ormiston (2022). 
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Supply chain traceability is one of the major uses of blockchain. This technology is 

what every company can use to document each process in their supply chain such as the 

supply of raw materials to delivering their products. An example can be seen of a clothing 

manufacturer who can trace the source of cotton utilized in its supplies to make sure that it is 

supply is sustainable. This can be communicated to the consumers and they are guaranteed 

the ethical sourcing of the company. Smart contracts are another breakthrough characteristic 

of blockchain. They are contracts that automatically realize conditions as determined by 

some terms. An example is a company that would establish a smart contract that would 

release funds to suppliers only when they meet certain sustainability goals including carbon 

reduction and/or use of renewable materials. With the increasing demand for transparency, 

blockchain comes to the fore as an interesting tool that companies can use to improve their 

trustworthiness. Businesses can combat perceived greenwashing and gain the trust of their 

investors and consumers by offering an account that is verifiable and transparent in the way 

the company is undertaking the quest to be sustainable. 

In addition, ESG regulations may be difficult to comply with as the complexity that 

they present may run contrary to that of companies that have multinational corporations. 

Advanced reporting technologies may make it much easier to comply ensuring that the 

reporting process is automatized. The employment of integrated reporting software is 

one of the ideas available. Organizations have the opportunity to integrate financial and 

ESG data in one report using these platforms. To give an example, such a tool as 

Sustainability Performance Management of SAP semi-automatically fetches data across 

different departments, so every conceivable ESG metric should leave its trace in the 

reporting record.80 Such incorporation reduces the chances of mistakes and disparities 

thereby giving a clearer picture of the performance of the whole company. Regulatory 

compliance tools are another important source. These customized software programs 

assist firms in keeping up to date with the changing regulations and reporting 

requirements. They raise regulatory changes and offer templates, which are aligned to 

local and international ESG reporting instruments. Such initiatives will help companies to 

better adjust their reporting lifestyles and approach regulations promptly, maintain 

continuous compliance, and minimize pressure on reporting departments. 

 

 

Conclusion  

 

The current development of Environmental, Social, and Governance (ESG) regulations 

in Hong Kong shows a radical change towards a sustainable approach to conducting 

business in the digital age. This paper has discussed the early advancements that have 

transpired since 2016 and outlined the reinforcement of the regulatory framework that was 

observed from 2020 to 2022, and explored current dynamics that define the ESG landscape 

by 2025. As we compared it with Singapore, we focused on such areas of alignment as 

international standards, particularly in the context of carbon markets and ESG principles 

integration within financial institutions. Nevertheless, there are some obstacles that could be 

possible. Compliance has remained a burden among companies, especially those that vary in 

jurisdiction. Varying definitions of ESG metrics may make reporting problematic and cause 

misunderstandings among stakeholders. Moreover, there is still a threat of greenwashing that 

damages the credibility of sustainability statements and imposes the need to tighten regulation. 

 
80SAP, SAP Help Portal (2025).   
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In terms of the future outlook, the projected trends indicate that Hong Kong will 

continue to play a primary role related to sustainable finance, judging by its geographical 

impact on Mainland China. It is essential to include small and medium-sized enterprises 

(SMEs) within the regulatory methodology of ESG, as such businesses constitute a 

significant percentage of the economy. We also mentioned that the role of ESG 

technology in disclosures is critical, as the further development of data analytics and 

blockchain will help to streamline the process of compliance and boost transparency. 

Therefore, it is imperative for all investors, corporate as well as policymakers, to monitor 

how ESG rules are changing in Hong Kong. Such continued observation will empower 

stakeholders to respond effectively to changes in regulations and help the region enjoy a 

more sustainable and resilient economic future. These are possible issues that should be 

addressed to ensure that Hong Kong will be able to achieve sustainability targets and 

retain its status as one of the best financial hubs. 
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The Legal Regime of (commercial) Companies 

incorporated by Spouses (under Romanian law) 
 

By Maria Nica-Dumitru   
 

In the context of the legislative framework in Romania, shaped by Law No. 31/1990 

on companies, the new Romanian Civil Code (which entered into force in 2011) 

brings important clarifications regarding the incorporation of companies by 

spouses during marriage, as well as the acquisition of company shares by spouses 

using jointly owned assets. This paper aims to examine the conditions under which 

such operations may occur, the legal nature of company shares, the person entitled 

to exercise the corporate rights and the person authorised to transfer those shares. 

Furthermore, we seek to highlight the legal challenges that stem from the 

intersection between company law (Law No. 31/1990) and family law (as governed 

by the Romanian Civil Code), in relation to the topic under discussion. 

 

Keywords: Romanian commercial companies incorporated by spouses; 

Contribution of jointly owned assets; Jointly held equity interests by spouses; Jointly 

held shares by spouses; Corporate rights. 

 

 

Introduction. Scope and Limitations of the Legal Inquiry 

 

In Romania, prior to 2011, the possibility for one spouse to contribute jointly 

owned assets to the incorporation of a company1—and especially the legal regime 

governing the partnership interests, membership interests, or shares acquired as 

consideration for such contribution—was the subject of doctrinal controversy and 

a source of inconsistent jurisprudence. 

The difficult situation faced by both legal academics and practitioners was 

largely the result of the legislative framework in force prior to 1 October 2011. 

The Romanian Family Code offered no solutions to these issues, a gap that can be 

explained by historical factors. Unfortunately, neither did the romanian special 

legislation on companies—Law No. 31/1990 on Companies2—provide any legal 

remedy, despite its numerous amendments. 
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1Until 15 February 2013, the companies governed by Law No. 31/1990 were designated as “commercial 

companies”, and the official title of the legislative act was “Law No. 31/1990 on Commercial 

Companies”. This amendment was introduced by Article 18 point 31 of Law No. 76/2012 for the 

implementation of Law No. 134/2010 on the Civil Procedure Code. 
2Law No. 31/1990 on Companies amended by Law No. 164/2006,  amended by Law No. 441/2006, 

amended by Law No. 85/2006, amended by Government Emergency Ordinance No. 82/2007, amended 

by Government Emergency Ordinance No. 52/2008, amended by Law No. 88/2009 amended by 

Government Emergency Ordinance No. 43/2010, amended by Government Emergency Ordinance No. 

54/2010,  amended by Government Emergency Ordinance No. 90/2010,  amended by Law No. 

202/2010, amended by Government Emergency Ordinance No. 37/2011, amended by Government 
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The Romanian legislator, receptive to the issues identified, attempted to address 

the regulatory gap through several articles included in the current Romanian Civil 

Code, which shall constitute the object of our analysis. 

The proposed topic will be analysed solely within the matrimonial regime of 

the legal community of property, which is also the most frequently encountered. 

At present, the Romanian Civil Code provides for three matrimonial regimes 

applicable to the patrimonial relationships between spouses, who may freely choose 

any of them: the legal community property regime, the regime of separation of 

property, and the conventional community property regime. Whenever future 

spouses do not conclude a matrimonial agreement, the matrimonial regime of the 

legal community of property shall apply by operation of law3. When such an 

agreement is concluded4, they will also clarify matters relating to their participation 

to the incorporation of companies5. Accordingly, in what follows, we shall analyse 

the proposed topic exclusively within the framework of the matrimonial regime of 

the legal community of property. 

In order to define as precisely as possible the limits of our analysis, a further 

clarification is necessary: we shall consider exclusively the contribution of jointly 

owned assets by the spouses to the incorporation of a legal entity governed by Law 

No. 31/1990 on Companies, and only in relation to the limited liability company. 

According to Article 2 of the aforementioned law, companies may be incorporated in 

one of the following forms: general partnership, limited partnership, joint-stock 

company, partnership limited by shares, or limited liability company, unless the law 

expressly provides that a legal entity shall take a different form6. We shall exclude 

from our analysis the simple partnership (which lacks legal personality), the joint 

venture, and other forms of companies with legal personality. 

We shall also limit our analysis to situations in which jointly owned assets are 

transferred to the company as a contribution or are used in order to acquire 

membership interests, without considering the situation in which jointly owned assets 

are transferred to the company under a different legal title, Article 349 of the 

Romanian Civil Code constituting the cornerstone of our research.  

 
Emergency Ordinance No. 2/2012, amended by Law No. 76/2012, amended by Government Emergency 

Ordinance No. 47/2012,  and lastly amended by Law No. 299/2024 amending and supplementing Law 

No. 31/1990 on Companies.   
3”After at least one year from the conclusion of the marriage, the spouses may, at any time, replace the 

existing matrimonial regime with a different one or amend it”, pursuant to Article 369 paragraph (1) of 

the Romanian Civil Code. 
4The matrimonial regime of separation of property and the matrimonial regime of conventional 

community require the conclusion of agreements between the spouses (or future spouses). For this reason, 

they are referred to as conventional matrimonial regimes. 
5A matrimonial agreement concluded before the marriage produces effects only from the date of the 

conclusion of the marriage. An agreement concluded during the marriage produces effects either from the 

date specified by the parties or, in the absence thereof, from the date of its conclusion, pursuant to Article 

330 paragraphs (2) and (3) of the Romanian Civil Code. 
6Article 1888 of the Romanian Civil Code, bearing the marginal title "Types of companies", provides 

that: “According to their form, companies may be: a) simple; b) joint ventures; c) general partnerships; d) 

limited partnerships; e) limited liability companies; f) joint-stock companies; g) partnerships limited by 

shares; h) cooperatives; i) another type of company expressly regulated by law”. 
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This paper examines the possibility for one of the spouses to contribute jointly 

owned assets to the incorporation of a company, as well as the legal conditions 

under which the obligation to make such a contribution may be validly undertaken. 

The legislator’s choice to recognise the status of associate only in favour of 

one of the spouses, as well as the manner in which the prerogatives attached to 

such status may be exercised solely by the spouse holding that status, will 

constitute another part of our analysis.     

The paper will conclude with an examination of the potestative right granted 

by the legislator to the non-associate spouse to subsequently request the 

recognition of associate status and, as a result, to become the exclusive owner of 

50% of the membership interests acquired as jointly owned property. 

 

 

The Incorporation of a Company by both Spouses jointly, or by one of the 

Spouses alone or together with Third Parties 

 

Article 1882 paragraph (1) of the Romanian Civil Code states that any natural 

or legal person may acquire the status of associate, a principle also reflected in 

Article 1 of Law No. 31/1990 on Companies7. The second sentence of Article 

1882 addresses the specific situation in which the potential associate is also a 

spouse: ”a spouse may not become an associate by contributing jointly owned 

assets without the consent of the other spouse [...]”. What is subject to the other 

spouse’s consent is not the obtaining of associate status itself, but the contribution 

of jointly owned assets. In conclusion, spouses may incorporate a company either 

by themselves or together with third parties. 

 

 

Categories of Spouses’ Assets that may be contributed to the Incorporation of 

a Company 

 

Starting from the reality that, in many cases, the prospective associate is also a 

spouse, that the default matrimonial regime is the legal community of property, 

and that, consequently, many of the assets used to initiate a business are jointly 

owned, Article 348 of the Romanian Civil Code — bearing the marginal title 

”Contribution of Jointly Owned Assets” — provides: ”Jointly owned assets may be 

contributed to companies, associations, or foundations, in accordance with the law”. 

It may thus be concluded that, at present, one or both spouses may contribute to the 

incorporation of a company either personal assets or jointly owned assets8. 

 
7With regard to the possibility of incorporating such companies prior to 1 October 2011, see: 

Costin & Costin (1999) at 31–43; Piperea & Tomescu (1999) at 91–98; Turianu (2008) at 110–115; & 

Dumitru (2010) at 66–68. 
8Pursuant to the provisions of Article 34 of Law No. 71/2011 on the implementation of the Romanian 

Civil Code, the legislator allows the contribution to the incorporation of a company of jointly owned 

assets acquired during a marriage concluded under the former law, provided that the act of subscription 

takes place after the entry into force of the Romanian Civil Code: ”The provisions of Articles 345–350 

of the Civil Code shall also apply to marriages existing at the time of the entry into force of the 

Civil Code, if the legal act or fact concerning a jointly owned asset occurred after that date”. 
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Conditions for the Contribution of jointly owned Assets 

 

  According to the Romanian Civil Code, in the absence of a matrimonial 

agreement between the future spouses, the legal matrimonial regime shall apply to 

their patrimonial relations, namely the regime of legal community9. Under this 

matrimonial regime, assets acquired by either spouse during the marriage are deemed 

to be jointly owned, subject to certain exceptions provided by law. 

One of the fundamental principles underlying the legal community regime is the 

principle of equality between spouses10, enshrined in Article 308 of the Romanian 

Civil Code. This principle implies, among other things, that the administration, use, 

and disposition of jointly owned assets are regulated in such a manner as to confer 

upon each spouse, in practice, equal powers over the common property. At present, in 

the application of this principle, the presumption of mutual tacit mandate has been 

abandoned, and the rule of parallel management11 has been established, according to 

which each spouse may independently perform acts of preservation, administration, 

and acquisition concerning jointly owned assets. Likewise, each spouse may use a 

jointly owned asset individually, without the express consent of the other. However, 

acts of disposal and encumbrance involving real rights over jointly owned property 

may only be concluded with the consent of both spouses. There is, however, an 

exception to this rule: acts of disposal for consideration of jointly owned movable 

property which are not subject to publicity formalities may be concluded by only one of 

the spouses. In other words, acts of disposal and encumbrance involving real rights over 

immovable property, as well as acts of disposal of movable property whose transfer is 

subject to publicity formalities, may be validly concluded only by both spouses. 

In light of the controversies that existed in the past, the legislator deemed it 

appropriate to expressly regulate the situation in which one spouse disposes of 

jointly owned assets for the purpose of acquiring membership interests or shares, 

either at the time of the company's incorporation or thereafter. In order to prevent 

potential abuses that could prejudice the community of property, the contribution 

of jointly owned assets is subject to conditions. One of the spouses may dispose of 

jointly owned assets as a contribution to the incorporation of a company or for the 

acquisition of membership interests or shares only with the written consent of the 

other spouse12. This requirement is laid down in paragraph (1) of Article 349 of 

the Romanian Civil Code: “Under the sanction provided by Article 347 of the 

Civil Code, neither spouse may, on their own and without the written consent of 

the other spouse, dispose of jointly owned assets as a contribution to a company or 

for the acquisition of membership interests or, as the case may be, shares”. The 

rule is reiterated in Article 1882 of the Civil Code, under the marginal title 

“Conditions of Validity”: ”A spouse may not become an associate by contributing 

 
9With regard to the notion of “matrimonial regime” and the connection between the patrimonial relations 

of spouses and matrimonial regimes, see Aniţei (2012) at 18–20; Vasilescu (2003) at 16–18. 
10See Aniţei (2012) at 39, 119; Avram& Nicolescu (2010) at 228–233. 
11Frenţiu (2012) at 224. 
12Articles 348–349 of the Romanian Civil Code are inspired by the provisions of Articles 1832-2 of the 

French Civil Code, according to which, essentially, a spouse may not contribute jointly owned assets to 

the incorporation of a company without the other spouse being informed in order to express their opinion 

on the proposed act. 



Athens Journal of Law October 2025 

 

511 

jointly owned assets without the consent of the other spouse, the provisions of 

Article 349 applying accordingly”13. 

Undoubtedly, one of the spouses may contribute jointly owned assets to the 

incorporation of a company. However, this may only be done with the written 

consent of the other spouse. Article 349 of the Romanian Civil Code requires the 

written form for the consent of the non-associate spouse, a requirement that is not 

found in the content of Article 1882 of the Romanian Civil Code, which concerns 

the very conditions of validity of the company contract. However, by the explicit 

reference that Article 1882 paragraph (1) of the Romanian Civil Code makes to 

Article 349 of the Civil Code — ”(...) the provisions of Article 349 shall apply 

accordingly” — we consider that the non-associate spouse must express their 

consent in writing. 

The solution differs from the previous one, which allowed one spouse to carry 

out all these legal acts based on the mutual tacit mandate, except for the contribution 

of immovable assets. 

 

 

Situations in which the Consent of the Non-associate Spouse is required 

 

The marginal title of Article 349 of the Romanian Civil Code — “Regime of 

Contributions” — suggests that the text provides express legislative solutions 

addressing exclusively the issue of contributions of jointly owned assets, that is, 

the transfer of a common patrimonial value for the incorporation of a company. In 

reality, as emerges from its content, it also regulates any other situations in which 

jointly owned assets are used for the acquisition of membership interests or shares 

through any other legal operations subsequent to the incorporation of the 

company. The established rule applies both to acts by which a spouse disposes of 

jointly owned assets as a contribution to a company (the incorporation phase) and 

to acts of acquiring membership interests or shares in exchange for jointly owned 

assets (during the course of the company’s business). Article 1882 paragraph (1) 

of the Romanian Civil Code refers to the existence of the non-associate spouse’s 

consent only for the contribution of jointly owned assets, but, as previously shown, 

through its reference to the application of the provisions of Article 349 of the 

Romanian Civil Code, the requirement in question is a condition of validity and 

must be fulfilled whenever one of the spouses disposes of a jointly owned asset to 

acquire membership interests or shares. 

Article 349 paragraph (1) of the Romanian Civil Code establishes the 

necessity of the written consent of the non-associate spouse, regardless of the 

movable or immovable nature of the contributed jointly owned asset, and 

irrespective of whether the ownership right itself or another right is contributed14. 

By reference to Article 347 of the Romanian Civil Code, the legislator intended, 

given its gravity, to assimilate the contribution to an act of disposal of the jointly 

 
13The situation is similar to that of the primary (mandatory) matrimonial regime, where, for 

certain special cases, the written consent of the other spouse is required (for example, regarding 

legal acts related to the family home, pursuant to Article 322 of the Romanian Civil Code). 
14Frenţiu (2012) at 226. 
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owned asset, regardless of the legal operation through which it is effectuated, which 

is why the written consent of both spouses is required for the contribution of the 

asset15. 

 

 

The Necessity of the Non-associate Spouse’s Consent depending on the Subject 

Matter of the Contribution 

 

A contribution represents the obligation assumed by each associate to bring a 

certain asset or patrimonial value into the company. A contribution means the transfer 

of a right from the contributor’s patrimony to the patrimony of the company, or even 

the provision of a service16. 

A contribution may concern jointly owned immovable or movable assets, 

tangible or intangible. The ownership right17 or another real right (for example, the 

right of usufruct18), the right of use, another claim right, or an intellectual property 

right may be transferred as a contribution. The right transferred by contribution may 

also be the right over a patent, a trademark for goods or services, or the business 

goodwill, either in its entirety or only over certain elements thereof. The contribution 

may also consist of shares, membership interests, or equity interests19. 

Within Article 349 of the Romanian Civil Code, the legislator’s wording is 

general, without any distinction: the written consent of the non-associate spouse must 

exist regardless of the nature of the jointly owned asset subject to contribution—

immovable or movable, tangible or intangible. Article 346 paragraph (2) of the 

Romanian Civil Code provides that one of the spouses may, for consideration and 

alone, dispose of a jointly owned movable asset whose transfer is not subject to a 

publicity formalities, without the consent of the other spouse. However, according to 

Article 349 of the Romanian Civil Code, in cases where the transfer takes the form of 

a contribution, the consent of both spouses to the transfer is always required, 

regardless of the movable asset contributed, including when it concerns a tangible 

movable asset whose transfer is not subject to publicity formalities. 

 

 

 
15Avram & Nicolescu (2010) at 278–284. 
16Angheni, Volonciu & Stoica (2004) at 102. 
17If the contribution concerns an immovable asset or a tangible movable asset and the ownership 

right is transferred, the relations between the company and the contributing associate are governed 

by rules similar to those applicable to sale and purchase. 
18In this situation, the company acquires a real right over the asset, which grants it the possibility to 

use it and collect its fruits, while the associate retains the right to dispose of the asset. 
19These contributions are considered contributions in receivables but must be made in compliance 

with the rules governing the transfer of each of them. 
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The Moment at which the Consent of the Non-associate Spouse must exist 

 

 Under the current regulation, the assumption and execution of the obligation 

to contribute are carried out solely by the potential associate spouse. However, the 

valid assumption of this obligation requires the written consent of the non-

associate spouse. 

The written consent of the non-associate spouse must be given in a document 

separate from the constitutive act20, either prior to or concurrently with the 

assumption of the obligation to contribute. This requirement must be fulfilled no 

later than the date of conclusion of the constitutive act, as a prerequisite for the 

valid assumption of the obligation to contribute. 

The manifestation of consent may take the form of a written statement, either 

under private signature or in authentic form, as is the case with declarations made 

by founders, administrators, auditors, or sole associates regarding the fulfilment of 

the legal conditions necessary to acquire such status. 

Starting in 2022, with the entry into force of Law No. 265/2022 regarding the 

Trade Register and for the amendment and completion of other normative acts 

having an impact on the registration in the Trade Register21, the application 

addressed to the Trade Register Office for the registration of the acquisition of 

company titles by spouses must specify the matrimonial regime applicable to their 

patrimonial relations. 

 

 

Sanction for the Lack of Consent of the Non-associate Spouse to the 

Contribution of jointly owned Assets 

  

According to Article 347 paragraph (1) of the Romanian Civil Code, read in 

conjunction with Article 349 of the Romanian Civil Code, if jointly owned assets 

are contributed or used to acquire membership interests or shares without the 

written consent of one of the spouses, the sanction that applies is the relative 

nullity of the legal act. In the same sense, Article 1882 of the Romanian Civil 

Code provides that the existence of the other spouse’s agreement is a condition of 

validity of the company contract, with the provisions of Article 349 of the Civil 

Code applying accordingly. 

As a result of fulfilling the obligation to contribute, the asset will leave the 

community property patrimony and enter the company’s patrimony. 

The Romanian legislator has established a special legal regime of nullity 

concerning the company contract by which the obligation to contribute is assumed 

and which forms the basis of the company’s incorporation, a regime that we will 

outline in the following. 

The company contract is a multilateral contract. The relative nullity caused by 

the lack of consent of the non-associate spouse to the subscription made by the 

 
20Tec (2013) at 35-47. 
21Law No. 265/2022 regarding the Trade Register and for the amendment and completion of 

other normative acts having an impact on the registration in the Trade Register, published in 

the Official Gazette of Romania, Part I, No. 750 of 26 July 2022. 
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associate spouse will affect only the relationship with the subscribing spouse. In 

relations with the other associates, the company contract remains valid and will 

produce all its effects, pursuant to Article 1256 of the Romanian Civil Code, 

which, under the marginal title ”Nullity of the multilateral contract”, provides that: 

“In the case of contracts with multiple parties in which each party’s performance is 

made in consideration of a common purpose, the nullity of the contract with regard 

to one party does not entail the annulment of the entire contract, except where that 

party’s participation is essential for the existence of the contract”. 

The lack of the written consent of the non-associate spouse entails only the 

partial relative nullity of the company contract and only with regard to the 

associate who failed to comply with the conditions of validity, namely, the 

associate-spouse. This is not a case of partial nullity of the company, which has a 

special regime22 due to its status as a legal entity, a subject of law. The partial 

relative nullity of the company contract does not constitute grounds for the nullity 

of a company, the causes of which are expressly and exhaustively provided by 

Article 56 of Law No. 31/1990 on Companies. 

As a consequence of nullity, the subscription act will be annulled with retroactive 

effect, and the parties will be restored to their prior situation. Consequently, the jointly 

owned asset contributed by one of the spouses to the incorporation of the company 

without the express consent of the other spouse shall return to the spouses’ 

communal patrimony. We consider that the court, in the case of partial annulment 

of the company contract, must also rule on the fate of the membership interests or 

shares corresponding to the invalidly made contribution, regarding the value of the 

share capital, its structure, and the participation of the associates in the share 

capital, as occurs in the case of exclusion or withdrawal of an associate. 

Regarding the effects of nullity in relation to third parties, as a general rule, 

Article 347 paragraph (2) of the Romanian Civil Code states that a third party who 

has undertaken the necessary diligence to inform themselves about the nature of 

the asset is protected from the effects of nullity. The diligence undertaken by the 

acquiring third party in fulfilling the duty to inform will vary depending on 

whether they are a professional or a non-professional. Article 1480 of the 

Romanian Civil Code requires the non-professional to act with the diligence that a 

prudent owner exercises in managing their property. On the other hand, in the case 

of obligations inherent to a professional activity, diligence is assessed taking into 

account the nature of the activity carried out. Information regarding the status of an 

asset as community or separate property can be obtained from public registers: the 

national notarial register of matrimonial regimes, the trade register, the land 

registry, civil status registers, or from any notarial declarations of the transferor 

concerning their marital status, the applicable matrimonial regime, or the status of 

the transferred asset as separate or community property. The non-associate spouse 

whose interests related to the community property have been harmed by a legal act 

to which they were not a party has the right to claim damages from the associate 

 
22The nullity of the company must be distinguished from the nullity of the company contract that 

forms the basis of the incorporation of the company in question. The nullity of the company occurs 

exceptionally and has an absolutely particular configuration outlined by the provisions of Articles 57–

59 of Law No. 31/1990 on Companies. For these aspects, see Dumitru (2012) at 114–127. 
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spouse if the acquiring third party acted in good faith. The obligation to pay 

damages is governed by the general rules of tort liability. 

The right to an action for annulment prescribes within a period of three years, 

which runs from the date on which the spouse who did not give consent (and who 

is a third party to the concluded act) became aware of the concluded act, this being 

the moment when the non-associate spouse became aware of the cause of nullity 

(the fact that the disposal act was concluded without their consent). 

 The lack of the written consent of the non-associate spouse, being a cause of 

relative nullity, gives rise to the application of related legal mechanisms that may 

lead to the validation of the subscription act and, consequently, of the company 

contract. In other words, the company contract may be validated pursuant to 

Article 1261 of the Romanian Civil Code. The nullity may be remedied by 

confirmation if the non-associate spouse expressly or tacitly, but certainly and 

unequivocally, waives the right to invoke nullity. 

 

 

To Whom the Status of Associate in the Company is recognised. The Rule 

and the Exception. The Legal Nature of the Company Titles 

 

If one of the spouses disposes of a jointly owned asset as a contribution to the 

incorporation of a company or for the acquisition of membership interests or shares, 

the status of associate is recognised only to the spouse who contributed the jointly 

owned asset, pursuant to Article 349 paragraph (2) of the Romanian Civil Code, 

which provides that: ”In the case provided for in paragraph (1), the status of associate 

is recognised to the spouse who contributed the jointly owned asset, but the 

membership interests or shares are jointly owned property. The associate spouse 

exercises alone the rights arising from this status and may independently effect the 

transfer of the membership interests or, as the case may be, of the shares held”. 

The legislator’s option, which we consider appropriate, was based on the need 

to facilitate the functioning of the company by enabling the easy exercise of the 

prerogatives recognised to a company associate. 

According to Article 349 paragraph (2) of the Romanian Civil Code, the 

status of associate is recognised only to the spouse who contributed, who is the 

sole individual mentioned in the company’s constitutive act, but the company titles 

are community property. 

The associate spouse has personal non-patrimonial rights that are exclusively 

based on the status of associate: the right to participate in the deliberations and 

decisions of the general assembly of associates, the right to approve the company’s 

financial statements and to determine the dividends, the right to contest the 

decisions of the general assembly of associates, the right to withdraw from the 

company, the right to be informed about the functioning of the company etc.23. 

The associate spouse also has patrimonial rights, such as the right to dividends, 

as well as to a share of the net assets in the event of the company’s liquidation. 

 
23Dumitru (2012) at 114–127. 
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The associate spouse exercises alone both the non-patrimonial rights and the 

patrimonial rights arising from the status of associate24. 

The obtaining of associate status goes beyond the scope of a mere act of 

disposal of a jointly owned asset. It generates for the associate spouse both personal 

non-patrimonial rights and patrimonial rights, the exercise of which is performed 

solely by the associate spouse, as expressly provided by Article 349 paragraph (2) of 

the Romanian Civil Code. Although the law refers only to rights, the associate 

spouse also bears the obligations incumbent upon an associate in a company. 

 

 

The Situation in which the Associate Status is acquired after the Incorporation 

of the Company 

 

Spouses may also use jointly owned assets to acquire membership interests or 

shares in an already constituted company. The company’s share capital was formed 

by the founders’ contributions. The spouses acquire the membership interests or 

shares from the founders (or their subsequent assignees) similarly to the acquisition 

of any other asset, in compliance with the provisions of Law No. 31/1990 on 

Companies. The spouses’ jointly owned assets used to acquire company titles will 

not be transferred to the company (they will not be reflected in its share capital or in 

the company’s estate) but will be transferred to the third party former associate. 

However, even in this situation, the law requires the written consent of the other 

spouse25. The acquired titles are jointly owned property, but the status of associate is 

recognised only to the spouse assignee of the membership interests. 

 

 

The Legal Nature of Company Titles 

 

Although only one of the spouses acquires the status of associate, the company 

titles acquired in exchange for the contribution of jointly owned assets are considered 

jointly owned property, pursuant to Article 349 paragraph (2) of the Romanian Civil 

Code. The legislator’s chosen solution is justified by the desire to protect the 

community of property against diminution. By conferring the status of jointly owned 

property to the company titles, the matrimonial common estate remains balanced: one 

patrimonial value leaves the community of property—the contributed right—and 

another takes its place—the membership interests, shares, or equity interests. 

 

 

 
24Tec (2013) at 35-47. The author describes these rights as “a heterogeneous set of rights and 

obligations towards the company (financial and political)”. 
25As a rule, acts of acquisition of community property may be concluded individually by each 

spouse, pursuant to Article 345 paragraph (2) of the Civil Code. 
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Transfer of Membership Interests that are Community Property 

 

According to Article 349 paragraph (2) of the Romanian Civil Code, ”the 

associate spouse [...] may independently effect the transfer of the membership 

interests or, as the case may be, of the shares held”, which are community property. 

Apparently, this prerogative is granted only to the associate spouse, with the 

wording chosen by the Romanian legislator being susceptible to interpretations 

regarding the powers recognised to the associate spouse. 

The legal text does not state that the associate spouse “may transfer” or “may 

dispose of” or “may alienate” (as is the case with Article 346 of the Romanian 

Civil Code and Article 349 paragraph (1) of the Romanian Civil Code), but rather 

that they “may independently effect the transfer.” We question whether the 

legislator indeed intended to confer the prerogative of legal disposition over the 

community property titles exclusively to the associate spouse, or merely to 

recognise their ability to perform the formalities necessary for their transfer. 

If we interpret the text in question to mean that the associate spouse could 

always independently transfer the company titles, it would imply that they could 

unilaterally diminish the community property when the transfer takes the form of a 

gratuitous act. This is precisely what the Romanian legislator sought to prevent 

through the entire regulation. 

As for us26, we consider that the intention was not to grant the associate spouse 

the discretionary power to unilaterally alienate the membership interests or shares, 

which are community property. Unfortunately, the practical implementation has not 

been carried out in a desirable manner. In this context, we believe that the Romanian 

legislator should intervene and clarify the text to the effect that the associate spouse 

may unilaterally alienate or encumber with real rights the membership interests or 

shares, which are community property, except in cases where the alienation is 

gratuitous, in which case the express consent of the non-associate spouse is also 

required. 

 

 

Recognition of Associate Status for the Non-Contributing/Non-Associate Spouse. 

Division of Membership Interests that are Community Property27 

 

Associate status may be recognized for both spouses when the other spouse 

has expressed their will to have associate status, pursuant to Article 349 paragraph 

(3) of the Romanian Civil Code, which provides: “Associate status may also be 

recognized to the other spouse if they have expressed their will to that effect. In 

this case, each spouse has the status of associate for the membership interests or 

shares allocated in exchange for half of the value of the asset, unless the spouses 

have stipulated different quotas by agreement. The membership interests or shares 

attributed to each spouse are separate property”. 

 
26Regarding this issue, see Nica-Dumitru (2023). 
27Regarding the issues arising from the exercise of this right, see: Nica-Dumitru (2024a) at 

475–489; Nica-Dumitru (2024b) at 105-125.  
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Regarding the participation quotas in this situation, Article 349 paragraph (3) of 

the Romanian Civil Code establishes the presumption that each spouse contributed 

half of the value of the asset to the share capital. The article incorporates the provisions 

of Article 357 of the Romanian Civil Code28, which establishes the presumption that 

spouses have contributed equally to the acquisition of community property. 

Of course, the spouses may agree to different contribution shares to the share 

capital by contract. The membership interests or shares acquired by the spouses 

are the separate property of each associate spouse, and the dividends generated 

thereby shall also be separate property. Each associate spouse shall individually 

exercise the personal non-patrimonial rights as well as the patrimonial rights 

arising from the status of associate corresponding to their participation quota in the 

share capital. 

The right granted to the non-associate spouse under the provisions of Article 

349 paragraph (3) of the Civil Code can be classified as a potestative right. 

A potestative right designates an autonomous category of rights29, distinct 

from classical rights, either real rights or claims, characterized by granting its 

holder the power to unilaterally and discretionarily influence a pre-existing legal 

situation involving the interests of another person, through unilateral actions, 

thereby modifying, extinguishing, or creating a new situation in its place. Its 

specificity is essentially given by the relationship of submission that unites the 

active subject with the passive subject and explains why the latter is obliged to 

endure the interference of the former in the sphere of their legal interests. 

The holder of this prerogative, subject to discretionary exercise, is exclusively 

the non-associate spouse who is a co-owner by joint ownership of the membership 

interests in the limited liability company, from the date of acquiring the 

membership interests. In other words, the premise for exercising the legal right 

provided by Article 349 paragraph (3) of the Romanian Civil Code is the status of 

the spouse as a co-owner of the membership interests in a limited liability 

company at the time of acquiring the membership interests. 

As a result of the manifestation of will by the non-associate spouse, they 

become, by operation of law (Article 349 paragraph (3) of the Civil Code), an 

associate from the date of communication of the unilateral legal act, pursuant to 

Article 1326 paragraph (3) of the Romanian Civil Code30, thus effecting the legally 

 
28Article 357 of the Romanian Civil Code provides: “(1) Within the liquidation of the community, 

each spouse takes over their own property, after which the common property shall be divided and 

debts settled. (2) For this purpose, the quota due to each spouse is first determined based on their 

contribution both to the acquisition of the common property and to the fulfilment of common 

obligations. Until proven otherwise, it is presumed that the spouses contributed equally. (3) The 

provisions of Article 364 paragraph (2) shall apply accordingly”. 
29In the same sense, see Reghini (2003) at 236. It is stated that “potestative rights are neither real 

rights nor claims, nor are they an intermediate category between real rights and claims” — see also 

Stoica (2003) at 58. 
30In the same sense, see Tec (2013) at 35-47. The author argues that: “the amendment of the 

constitutive act occurs by operation of law in the case of the manifestation of will by the non-

associate spouse to acquire associate status: the modification of the associative structure shall 

be made by operation of law, meaning that each spouse shall have the status of associate for the 

membership interests or shares allocated in exchange for half of the value of the asset, unless 

the spouses have stipulated different quotas by agreement. Practically, half of the number of 
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anticipated division of a category of community property of the spouses—the 

membership interests—in a 50% share, unless the spouses have agreed otherwise. 

The exercise of this right takes place independently of any approval procedure 

requiring the adoption of a decision by the general assembly of associates and 

outside of any judicial procedure, solely through a non-contentious procedure. 

The legal situation modified by the exercise of the right conferred to the non-

associate spouse is the company’s constitutive act itself, insofar as it concerns the 

status of associate, the holding of membership interests and the participation in 

profits and losses, following the modification of the share capital structure. This is 

modified by operation of law, through the power of the non-associate spouse, a 

power granted by law under the provisions of Article 349 paragraph (3) of the 

Romanian Civil Code, without any intervention by the court or other authority and 

without requiring any further acceptance from the passive subjects. The company 

and the other associates knew or should have known of this faculty from the 

moment the membership interests were acquired and, as a consequence, are 

obliged to comply with its manifestation of will. 

The submission of the updated constitutive act is the obligation of the 

company’s administrators, pursuant to Article 204 paragraph (4) of Law No. 

31/1990 on Companies31, and not of the spouse who becomes an associate. This 

obligation may be fulfilled voluntarily or compulsorily, based on a court decision. 

The percentage of share capital held by the requesting spouse is determined by 

a simple mathematical calculation, by relating half of the membership interests held 

as joint property—which have become the exclusive property of the requesting 

spouse—to the total number of membership interests into which the share capital is 

divided32. For the other associates, the number of membership interests and their 

participation in the share capital remain unchanged. These elements are established 

through the notification communicated to the company and through the entries 

recorded in the Trade Register. 

The opposability against third parties of the exercise of the potestative right by 

the requesting spouse (non-associate), namely the assertion of associate status, is 

achieved solely through the registration of the corresponding entry in the Trade 

Register by means of a non-contentious procedure, with the spouse being entitled to 

carry out the public registration independently33, pursuant to Article 43 paragraph 

(2) of Law No. 265/2022 on the Trade Register34. Once the non-associate spouse 

 
membership interests or shares initially held by the associate spouse shall be distributed to the other 

spouse, excluding the mechanism of assignment”. 
31According to Article 204 paragraph (4) of Law No. 31/1990: “After each amendment of the 

constitutive act, the administrators […] shall file with the Trade Register the amendment act and the 

complete text of the constitutive act, updated with all amendments, which shall be registered in the 

Trade Register based on the decision of the Trade Register Registrar […]”. 
32In this regard, see Nica-Dumitru (2024a) at 475–489. 
33Idem. 
34According to Article 43 paragraph (2) of Law No. 265/2022: “The registration of entries may also 

be carried out at the request of interested persons, in cases provided by law, within a maximum of 

30 days from the date they became aware of the act or fact subject to registration”. In this case, the 

term “law” is understood to mean Article 349 paragraph (3) of the Civil Code, and the requesting 

spouse is considered an “interested person”. 
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exercises their discretionary right to request registration as an associate in the 

associative records, the request cannot be refused by the company, nor by the Trade 

Register, which maintains the associative records alongside the company. The 

registration in the Trade Register merely informs third parties that the non-associate 

spouse has exercised their potestative right and that from the date of notification to the 

company, they have become an associate and exclusive owner of 50% of the joint 

ownership interest and will exercise the corporate rights corresponding to this share. 

 

 

Conclusions 

 

At the intersection of corporate law and family law, specifically concerning 

the matrimonial regime of the legal community of property, persistent theoretical 

and practical uncertainties and issues can be identified. The intertwining of 

businesses and marriage brings to the forefront multiple challenges both for the 

spouses, who may find themselves in antagonistic positions, and for the company 

in which they have invested. 

The legislator’s intention, through the inclusion of certain provisions in the 

new Romanian Civil Code, in Book II dedicated to the family, to resolve 

controversies identified by doctrine and jurisprudence prior to 2011, has remained 

merely a desideratum. Part of the new regulation has been applied very little, 

whether due to lack of awareness, resistance to novelty, or complacency of the 

involved parties, although the practical situations in which it would apply are 

numerous and frequent. Without neglecting the positive aspects of the regulation, 

we have sought to present also the existing ambiguities in the new provisions. 

Taking all these into account, this study aims to constitute a compelling invitation 

to constructive debate for all actors on the legal stage. 
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Just Satisfaction as an Effective Remedy 
 

By Anka Mohorič Kenda 
 

This study explores the importance of the instrument of just satisfaction as part of an 

effective remedy in cases of violation of patients' rights, when no other immediate 

remedy is available and when the violation is ongoing. The conceptual approach of 

my research is based on: (I) the justification of an effective remedy that can achieve 

immediate effect, and (II) the award of just satisfaction: (a) when patients' rights are 

violated and, because of human sensitivity, are affected by their inability to enforce 

them, and (b) when the violation of patients' rights is unrelated to the harm (whether 

due to medical negligence or to the unprofessional conduct of medical personnel) 

that patients have suffered to their health. Instead, the breach of the patient's right is 

related to the harm caused as a consequence of the patient's inability to benefit from 

medical treatment in a timely manner, which directly jeopardises the patient's state 

of health. The purpose of this article is to examine whether the court is obliged to 

provide monetary compensation in the form of just satisfaction arising from the 

existence of non-pecuniary damage (physical and mental pain suffered) due to the 

interference with the patient's legal sphere in order to preserve the patient's health 

and prevent illness - to provide medical treatment within a reasonable time.  

 

Keywords: Just satisfaction; Right of access to health care, Patient's rights; Non-

pecuniary damage; Immediate effect 

 

 

Introduction 

 

The European Member States of the Council of Europe are committed to the rule 

of law and the enjoyment of human rights and fundamental freedoms by all persons 

within its jurisdiction1. The excessive length of court proceedings highlighted by the 

case law of the European Court of Human Rights (ECtHR) was a key reason for the 

Committee of Ministers to issue important guidelines and recommendations with 

practical guidance. On the basis of these guidelines, Member States should ensure the 

rights and freedoms protected by the European Convention on Human Rights 

(ECHR)2, including the right to a trial within a reasonable time under Article 6(1) and 

the right to an effective remedy under Article 13. In accordance with Article 15b of the 

Statute of the Council of Europe, the Committee of Ministers issued Recommendation 

 
Ph.D., LL.D., Affiliated researcher, Institute of Public Administration at the Law Faculty in 

Ljubljana, Slovenija.        

Email: anka@proquality.si 
1Statute of the Council of Europe (ETS No. 001), ETS No. 001, London 05/05/1949 - 03/08/1949 

(7 Ratifications.), Article 3. 
2Convention for the Protection of Human Rights and Fundamental Freedoms. Official Journal of 

the Republic of Slovenia (28 February 1994) - MP, No 3-20/1994 (RS 11/1994).  
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CM/Rec(2010)3 to Member States on effective remedies in cases of excessive length 

of proceedings3, which highlighted the effectiveness of the judiciary. 

States Parties to the ECHR are obliged to provide effective remedies in practice - 

that is, remedies that can lead to a substantive decision on the complaint and adequate 

redress for the violation found4. The provision of Article 19 TEU5, which was 

incorporated into the Lisbon Treaty, provides that Member States shall establish 

remedies to ensure effective remedies in areas governed by EU law6. This obliges 

European Union (EU) Member States to guarantee the right of access to justice. The 

Member States' commitment to the right to access to justice is enshrined in Article 47 

of the Charter of Fundamental Rights of the European Union (the Charter)7, taking 

into account the interpretation of Articles 6 and 13 of the ECHR8 and the case law of 

the ECtHR in relation to this provision. Effective remedies before the domestic 

authorities must be guaranteed to anyone whose rights and freedoms recognised in the 

ECHR have been violated. In particular if they have been violated by an official in the 

performance of his official duties. An effective remedy must include a thorough and 

effective investigation that could lead to the identification and punishment of the 

perpetrators and allow effective access by the victim or his/her relatives to the 

investigation process.9 The remedy required by Article 13 of the ECHR must be 

effective in practice and in law, in particular in the sense that its implement must not 

be unduly impeded by acts or omissions of State authorities10. 

 

ECtHR, Kudła v. Poland of 26.10.200011 

The Court interpreted effective remedies within the meaning of Article 13 ECHR 

as not depending on the certainty of a favourable outcome for the applicant. Nor is it 

necessary that the authority referred to in that provision is a judicial authority; if it is 

not, its powers and the guarantees it gives are taken into account in determining 

whether the remedy submitted to it is effective. If one remedy alone does not fully 

satisfy the requirements of Article 13 ECHR, a combination of remedies provided for 

in the domestic legal order may do so.12  

The right to an effective remedy is the obligation of the State to provide judicial 

protection where a violation of a right or freedom guaranteed by EU law has been 

 
3Recommendation of the Committee of Ministers to member states on effective remedies for excessive 

length of proceedings (Adopted by the Committee of Ministers on 24 February 2010 at the 1077th 

meeting of the Ministers' Deputies), CM/Rec(2010)3, 24/02/2010, Committee of Ministers, pp. 1-2, 

point 1.  
4Recommendation of the Committee of Ministers to member states on the improvement of domestic 

remedies (adopted by the Committee of Ministers on 12 May 2004, at its 114th Session), Rec 

(2004)6, 12/05/2004, Committee of Ministers, pp. 1-6. 
5Treaty on European Union (TEU). Official Journal of the EU, 2012/C 326/01, 26.10.2012.  
6Ibid, para. 1.  
7Ibid. 
8Ibid, Article 6, para. 1; Article 13. 
9CCRS decision Up-555/03, Up-827/04, (6.7.2006), para. 32. 
10ECtHR Aksoy v. Turkey, no. 21987/93, (18.12.1996), para. 95. 
11ECtHR Kudła v. Poland, no. 30210/96, (26.10.2000), para. 157. 
12ECtHR Silver and Others v. the United Kingdom, (25 March 1983), Series A no. 61, p. 42, para. 

113; ECtHR Chahal v. the United Kingdom, 15 November 1996, Reports 1996-V, pp. 1869-70, 

para. 145. 
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established. This right has a dual dimension, namely: (i) on the one hand, the 

procedural right of effective access to a fair trial and (ii) on the other hand, the 

substantive right to an adequate remedy13. Without the guarantee that claims brought 

before the courts are dealt with in a fair procedure, justice cannot be expected to be 

done with certainty14. The effectiveness of a remedy lies in preventing the alleged 

violation of the law or its further violation, or in providing adequate redress for any 

violation that may have already occurred. The standard of the right to an effective 

remedy is met differently in all EU countries.15 A remedy is effective if it can be 

used, as a rule, in a way that speeds up the decision of the court hearing the case or, to 

the extent that it allows a party to the proceedings to settle for delays that have 

already occurred16. The only effective remedy is one which is available to the 

complainant in due time, both in theory and in practice, and which offers him or her 

adequate satisfaction and a reasonable prospect of success17. 

 

The SCRS in Case II Ips 976/2007 of 14.10.201018 

In that judgment, the Court took the view that the mere allegation of the length of 

the proceedings before the administrative authority could not justify a violation of the 

right to a trial without undue delay under Article 23 of the Constitution. In so doing, 

the Court took the view that a violation of the right to a trial without undue delay can 

only be committed in judicial proceedings, but not in administrative proceedings, 

where there are cases of excessive length in the determination of an administrative 

case, for example in the case of so-called silence on the part of the authority. In the 

light of such a view, the Court's judgment must be interpreted as meaning that the right 

to a fair trial under Article 23(1) of the Constitution can only be achieved through 

judicial proceedings. Remedies for the protection of the right to a trial within a 

reasonable time, including damages, can only be invoked before domestic courts in so 

far as they are established in the domestic legal order. 

According to the methodological concept of "damage", the court is obliged (and 

not only if necessary) to compensate the claimant for the actual harmful consequences 

of the infringement, once a breach has been established. In the Slovenian legal system, 

the principle applies that damage may not be caused unless it is specifically permitted. 

Likewise, everyone has the right to request a court or other competent authority to 

order the cessation of an act which violates the inviolability of the human person, 

personal and family life, or any other personal right, in order to prevent such an act or 

to remove its consequences19. Only deprivation that is legally recognised shall be 

considered as harm. According to the principle of »res ipsa loqitur«, the person who 

caused the damage is liable to pay compensation and can only be exonerated if he 

 
13Casarosa (2016) at 64.  
14Gentile (2023) at 692.  
15Friday (2019) at 163. 
16ECtHR Lukenda v. Slovenia, no. 23032/02, (6.10.2005), para. 68. 
17Potisek (2014) at 79. 
18Supreme Court of the Republic of Slovenia (SCRS; Supreme Court of the Republic of 

Slovenia), SCRS Judgment II Ips 976/2007, (14.10.2010), para. 8; Kerševan (2015) at 162. 
19Official Journal of the Republic of Slovenia, No. 97/07 - Officially Consolidated Text, 64/16 - 

Decree of the US, 20/18; OZ, Article 134, para. 1. 
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proves that he is not at fault or responsible for it20. An impermissible, unlawful act is 

an act by which the injured party violates the law (a specific regulation, general norms 

of the legal order) and, in doing so, interferes with a protected interest of the injured 

party21. In all legal systems, the person who wrongfully injures another is liable for 

compensation for the damage caused22. The State is no exception to this rule, which, 

on the basis of Article 26 of the Constitution of the Republic of Slovenia (URS23, the 

Constitution), provides a legal basis for direct liability for damages to an individual 

when he or she is harmed by an unlawful act of a public authority24. In the case of 

systemically conditioned delays in justice, the State is also liable when the unlawful 

conduct is not attributable to a specific person or body, but to the State or its apparatus 

as a whole.25 The question arises as to the liability of the State in damages for the 

unlawful implement of its authority, due to the inappropriately long waiting time for 

the provision of a health service as a consequence of the objective situation of the 

delay in the provision of the health service and the existence of a systemic deficiency 

in the procedure for the legal protection of patients' rights.  

 

 

Existence of a Right to Health under EU and Slovenian National Law 

 

As Regards the Existence of a Right to Health Services under EU Law  

 

Health as a value is highlighted in a number of international law instruments 

(treaties and conventions), which impose a positive obligation on the signatory states 

to these instruments, including the Republic of Slovenia (RS), to ensure the realisation 

of the right to health. The right to health has been recognised as a fundamental human 

right for a very long time in the 1946 Constitution of the World Health Organisation 

(WHO) and in international human rights law26. The commitments made to protect 

health date back to 1946, when the WHO Constitution was adopted and signed by 

representatives of 61 countries. The WHO Constitution sets out the commitments of 

signatory countries to respect the fundamental principles on which the health of all 

peoples will be promoted and protected. They highlighted health as a key building 

block for physical, mental and social well-being and stated an obligation to achieve the 

highest standard of health27. The WHO Constitution states in its preamble the 

responsibility of governments for the health of their populations, which derives from 

the provision of adequate health and social measures.  

 
20Cigoj (1978) at 62-163. 
21Jadek Pensa (2003) at 670. 
22Shelton (2007) at 96. 
23In this text the official abbreviations of Slovenian Laws are used. 
24Možina (2019) at 257. 
25CCRS Decision Up-695/11-15, (10.01.2013), para. 13. 
26Zang (2019) at 613. 
27The WHO Constitution was adopted at the International Health Conference held from June 19 to 

July 22, 1946, in New York, and signed on July 22, 1946, by representatives of 61 countries (Off. 

Rec. World Health Organisation, 2, 100) and entered into force on April 7, 1948. 
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The International Covenant on Economic, Social and Cultural Rights 

(ICESCR)28 which gives effect to individual economic, social and cultural rights as 

well as civil and political rights, creates a legal basis for the implement of social 

security and social insurance rights. It imposes an obligation on States Parties to 

respect human rights and fundamental freedoms universally and in practice. Article 4 

of the ICESCR provides that the State may restrict the enjoyment of rights only by law 

and only to the extent consistent with the nature of those rights, in order to improve the 

general welfare in a democratic society29. Article 12(1) of the ICESCR implies an 

obligation which provides for the right to the highest attainable standard of physical 

and mental health30. States have a duty to take measures to ensure the full realization 

of this right, as well as to create conditions that ensure the assistance of the health 

services to all in the event of illness31. The Committee on Economic, Social and 

Cultural Rights (CESCR) has adopted General Comment 14, The right to the highest 

attainable standard of health32, which covers Article 12.2 (d), the right to health facilities, 

goods and services, as part of its comments and general recommendations to facilitate 

the implementation of the ICESCR. This creates a requirement to build conditions for all 

health services and medical care in the event of illness, both physical and mental, which 

include ensuring equal and timely access to basic preventive, curative, rehabilitative 

health services and health education and associated programmes33. The legal nature of 

the General Recommendation is non-binding and serves as guidance for independent 

experts in the implementation of the ICESCR in States Parties. 

Article 35 of the Charter states that everyone has the right to preventive health 

care and to medical care under the conditions laid down by national laws and customs. 

A high level of human health protection shall be ensured in the definition and 

implementation of all EU policies and activities34. In the context of international 

treaties and conventions, Article 25 of the Universal Declaration of Human Rights 

highlights the right to a standard of living which enables the individual and his family 

[...] to have access to health care and to the necessary social services [...].35 While the 

International Convention on the Elimination of All Forms of Racial Discrimination 

(ICERD) in its Article 5, imposes on States Parties the elimination of racial 

discrimination in all its forms and the guarantee to everyone, regardless of race, sex, 

colour, national and ethnic origin, of the right to equality before the law, including 

 
28International Covenant on Economic, Social and Cultural Rights (ICESCR). Official Journal of the 

RS, No 35/92 - MP, No 9/92. It was signed on December 16, 1966, in New York and entered into 

force on January 3, 1976. It has been in force in Slovenia since July 1, 1992 (Official Gazette of the 

Republic of Slovenia, No. 35/92 - MP, No. 9/92). 
29Ibid. 
30Ibid, para. 1. 
31ICESCR, Article 12, para. 2, point d. 
32CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12). 

Adopted at the Twenty-second Session of the Committee on Economic, Social and Cultural Rights, on 

11 August 2000 (Contained in Document E/C.12/2000/4). Office of the High Commissioner for 

human rights. 
33Ibid; Regular screening programs; appropriate treatment of widespread diseases, injuries, and 

disabilities, preferably at the community level; provision of essential medicines; and appropriate mental 

health treatment and care. 
34Ibid. 
35Universal Declaration of Human Rights (UDHR). Official Journal of the RS, no. 24/2018. 
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when it comes to enjoying the benefits of health care, medical facilities, social 

insurance and social welfare36. By adopting the Convention on the Rights of Persons 

with Disabilities, States Parties recognise in Article 25 the right of persons with 

disabilities to the highest attainable standard of health without discrimination on the 

grounds of disability. In doing so, States Parties are required to take all appropriate 

measures to ensure that persons with disabilities have access to health services 

appropriate to their sex, including medical rehabilitation.37 

The right to good administration as an obligation of EU law derives from Article 

41 of the Charter and reads as follows: "Everyone has the right to have his affairs 

handled impartially, fairly and within a reasonable time by the institutions, bodies, 

offices and agencies of the Union"38. The third paragraph of the same Article states: 

"Everyone has the right to compensation from the Union for any damage caused by its 

institutions or its servants in the performance of their duties, in accordance with the 

general principles common to the legal systems of the Member States".39 While the 

responsibility of the Member States for defining health policy derives from the 

provision of Article 16840 of the Treaty on the Functioning of the European Union 

(TFEU). The responsibility of the Member States under the TFEU includes the 

responsibility for the management of the health service and care system and the 

allocation of the resources allocated.  

 

As Regards the Existence of a Right to Health Services under Slovenian National Law 

 

The two general rights enshrined in the Constitution, the right to social security41 

and the right to health care42 extend the fulfilment of obligations under the »lex 

specialis« rules to the field of health care, health insurance and the implement of the 

right of access to health care43. The implement of the right of access to health care and 

the provision of preventive services44 is a necessary condition for the implement of all 

other rights laid down in the Law on Patients' Rights (ZPacP)45. According to Article 

50(2) of the URS, in conjunction with Article 51(1) of the URS, health care services 

must be economically accessible to all those who need them. This ensures, to the 

 
36International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), 

UN General Assembly resolution 2106 (XX), 21.12.1965; e point. 
37Act on the Ratification of the Convention on the Rights of Persons with Disabilities and the 

Optional Protocol to the Convention on the Rights of Persons with Disabilities (ICERD) , Official 

Gazette of the RS-MP, no. 15-116/2010 of 4.10.2010; Article 25, para. 1. 
38Convention on the Rights of Persons with Disabilities: Resolution adopted by the General 

Assembly [without reference to a Main Committee (A/61/611), 24.01.2007.  
39Charter of Fundamental Rights of the European Union. Official Journal of the EU, C 326/395, 

26.10.2012; Article 4, para. 3.  
40Treaty on the Functioning of the European Union (TFEU). Official Journal of the EU, 2012/C 

326/01, 26.10.2012; Article 41, para. 7. 
41Ibid, para. 51.  
42Ibid, para. 51; para. 50.  
43Patients’ Rights Act (ZPacP, Zakon o pacientovih pravicah), Article 6, para. 1.  
44Ibid, Article 6, para. 1.  
45Official Journal of the Republic of Slovenia, no. 15/08, 55/17, 152/20 -ZZUOOP, 175/20 - 

ZIUOPDVE, 177/20, 15/21 - ZDUOP, 206/21 - ZDUPŠOP, 100/22 – ZNUZSZS. 
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greatest extent possible, economic security and human dignity for the individual46. 

The State's right to social security is based on the principle of the welfare state, defined 

in Article 2 of the URS. It fulfils its positive obligation to implement the right to social 

security by providing a minimum level of protection to persons who, due to a number 

of circumstances, find themselves in a vulnerable situation. The right to social security 

is highlighted in the Slovenian legal system as a fundamental constitutional human 

right, which is realised through the social security system47. It is the State's obligation 

to provide assistance, economic security and help to preserve and realise human 

dignity to individuals at risk48. In the event of illness, injury, childbirth or death, the 

patient is guaranteed social security in the area of health care through the implement of 

health insurance rights.49 

The system of health care and health insurance, as well as the social actors 

responsible for health care and their tasks, and the implement of health insurance 

rights are regulated by the Health Care and Health Insurance Act (ZZVZZ)50. The Act 

defines the scope of health care, which includes a system of social, group and 

individual activities, measures and services for health promotion, disease prevention, 

early detection, timely treatment, care and rehabilitation of the sick and injured, as 

well as the scope of health insurance51. The legislator's obligation to regulate health 

care rights has been realised through the establishment of a network of publicly 

funded health service providers. The Health Care Act (ZZDej) regulates the content and 

performance of health care activities, the public health service52 and the association of 

health organisations and health professionals and their colleagues in chambers and 

associations53. Health services are provided as a public service within the public health 

network and must be organised in such a way as to ensure that all inhabitants of the 

RS have access to emergency medical care, including emergency ambulance transport 

and the supply of emergency medicines.54 Healthcare activities comprise actions and 

 
46CCRS Decision U-I-396/20, (20.10.2022), para. 37. 
47Bagari & Strban (2019) at 9.  
48Letnar Černič (2019) at 453. 
49Act on Health Care and Health Insurance Act (ZZVZZ, Zakon o zdravstvenem varstvu in zdravstvenem 

zavarovanju); ZZVZZ, Article 1, para. 3.  
50Official Journal of the Republic of Slovenia, no. 72/06 - officially consolidated text, 114/06 - 

ZUTPG, 91/07, 71/08 - Art. US, 76/08, 62/10 - ZUPJS, 87/11, 40/11 - ZUPJS-A, 40/12 - ZUJF, 21/13 

- ZUTD-A, 63/13 - ZIUPTDSV, 91/13, 99/13 - ZUPJS-C, 99/13 - ZSVarPre-C, 111/13 - ZMEPIZ-1, 

95/14 - IUPTDSV-A, 95/14 - ZUJF-C, 47/15 - ZZSDT, 90-15 - ZIJZ-1, 90/15 - ZIUPTD, 61/17 - 

ZUPŠ, 64/17 - ZZDej-K, 75/17 -ZIUPTD-A, 36/19, 49/20 - ZIUZEOP, 152/20 - ZZUOOP, 175/20 - 

ZIUOPDVE, 203/20 - ZIUPOPDVE, 189/20 - ZFRO, 15/21 - ZDUOP, 51/21, 112/21 - ZNUPZ, 

206/21 - ZDUUPŠOP, 15/22, 43/22, 100/22 - ZNUZSZS, 141/22 - ZNUNBZ;ZZVZZ, Article 1, para.  
51Ibid., Article 1, para. 2, para. 3. 
52Public health services comprise health services that are provided in the public interest, permanently 

and without interruption, by the state and local communities. They are based on the principle of 

solidarity and are in accordance with the regulations governing health care and health insurance. 
53Health Care Act (ZZDej, Zakon o zdravstveni dejavnosti; Official Journal of the RS, no. 23/05 - Official 

consolidated text, 23/08, 58/08 - ZZdrS-E, 15/08 - ZPacP, 77/08 - (ZDZdr), 40/12 - ZUJF, 14/13, 88/16 - 

ZdZPZD, 64/17, 1/19 - Odl. US, 73/19, 82/20, 152/20 - ZZUOOP, 203/20 - ZIUPOPDVE, 112/21 - 

ZNUPZ, 206/21 - ZDUPŠOP, 100/22 - ZNUZSZS, 132/22 - odl. US, 141/22 - ZNUNBZ, 14/23 - odl. 

US, 76/23 - ZNUZSZS-A, 196/21 - ZDOsk, 163/22 - ZDOsk-A, 84/23 - ZDOsk-1, 136/23 - ZIUZDS, 

35/24, 112/24 - ZDIUZDZ, 102/24 - ZZKZ, 32/25); ZZDej, Article 1, para. 2.  
54ZZDej, Article 6, para. 1; SCRS VIII Ips 59/2021, 17.05.2022, pt. 13. 
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activities carried out by healthcare professionals, workers and associates in accordance 

with medical doctrine and using medical technology. Healthcare services are provided 

as compulsory health insurance entitlements and are fully or partially financed from 

public funds, mainly from compulsory health insurance55. By its very nature, a public 

health service fulfils the criteria set by legal doctrine for this type of public service: (I) 

the profit-making purpose is subordinate to the satisfaction of public needs; (II) it is an 

activity which provides goods or services which are subject to human rights and 

fundamental freedoms and to which access must be possible for everyone, regardless of 

their financial situation; (III) the underlying motive for the establishment of this legal 

regime or institution is the pursuit of the public interest, which is manifested in the 

satisfaction of individual needs that could not be adequately met in a normal market 

system.56 

In the RS, it is the compulsory insurance system that directly provides health 

services. Anyone who is recognised as an insured person under the provisions of 

Article 15 of ZZVZZ has the right to benefit from health insurance to the extent 

provided for in that Act57. The patient, as an insured person, shall be provided with 

health insurance rights to the extent, in the manner and according to the procedures 

laid down in the special regulations of ZZVZZ. In accordance with the provisions of 

ZPacP, the patient is guaranteed the right to appropriate preventive health services in 

the network of public health service providers to maintain health and prevent 

disease58, as well as the possibility to freely choose a doctor and a health service 

provider59. The freedom to choose a doctor and a healthcare provider is also a health 

insurance right60, which is in practice linked to the availability of health services. 

Individual patients also have the possibility to seek healthcare in another EU Member 

State. Directive 2011/24/EU on the application of patients' rights in cross-border 

healthcare61 allows access to safe and high-quality cross-border healthcare, on the 

basis of which a patient can seek planned treatment abroad (subject to the condition 

that the patient is an insured person). A patient has the right to have an examination, 

examination or treatment abroad, or to have the costs of these services reimbursed, if 

treatment options in the RS have been exhausted. The medical examination, 

investigation or treatment abroad is reasonably expected to cure or improve or prevent 

further deterioration of the health condition.62 

 

 
55CCRS, U-I-194/17-21, para. 12. 
56CCRS, U-I-194/17-21, para. 19. 
57ZZVZZ, Article 78, para. 1.  
58ZPacP, Article 6, para. 3.  
59Ibid, Article 9, para. 2; SCRS Judgment VIII Ips 237/2017, 10.4.2018, para. 13.  
60ZZVZZ, Article 80, para. 1.  
61Directive 2011/24/EU of the European Parliament and of the Council of 9 March 2011 on the 

application of patients' rights in cross-border healthcare. Official Journal of the European Union, 

L 88/45, 4.4.2011; Article 1. 
62Health Insurance Act, Article 44a, para 1.  
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Methodology 

 

The methodological approach is based on a review of the existing literature by 

national and international authors. The research is based on the already established 

methods of legal science, the normative-dogmatic method, the comparative, 

axiological and sociological methods and, to a lesser extent, the dialectical method 

of legal science. The research focuses on the descriptive and explanatory part of the 

issue and on the understanding of the right to health recognised in a number of legal 

acts of the EU, which are directly applicable in the RS. It summarises the 

international legal foundations of the implement of the patient's right to effective 

judicial protection in the field of health care, on which the commitments of the 

Member States of the European legal area are based. 

 

 

Results 

 

The conceptual approach of the research is based on: (1) the justification of an 

effective remedy that can achieve immediate effect and (2) the award of just 

satisfaction: (I) when the patient's rights are violated and, due to human sensitivity, 

are affected by the patient's inability to enforce them, and (II) when the violation of 

the patient's rights is unrelated to the harm (due to medical negligence or 

unprofessional conduct of medical personnel) that patients have suffered to their 

health. Where a patient is unable to seek specific medical treatment within a 

reasonable period of time to enable him or her to seek a specific medical or other 

intervention to prevent the deterioration of a disease or to improve health, the patient 

suffers damage through the breach of the recognised rights under the ZPacP, as well 

as through the breach of the provision of Article 13 of the ZZVZZ, which defines 

the scope of compulsory health insurance63. 

 

Inference by Analogy "A Simili ad Simile" 

 

Pavčnik64 states that in law, reasoning by analogy »a simili ad simile« (reasoning 

from like to like) is established as an analogy intra (inter) legem, as a legal analogy 

(analogia legis) and as a legal analogy (analogia iuris). In the case of a legal analogy 

(analogia legis), we proceed from a case that is governed by a specific statutory or 

other legal rule. From an individual regulated case, we infer an unregulated case 

which does not fully correspond in its constituent elements to the typical signs of an 

abstract state of affairs, but which nevertheless so closely resembles them that it 

corresponds to them in essential characteristics. The essential characteristics are the 

"value criterion" (»tertium comparationis«) by which it can be inferred that the same 

legal consequence applies to the case not directly regulated as to the regulated case, 

which is substantially identical. It is precisely the ''common essential features'' which 

 
63ZZVZZ, Article 13, para. 1. 
64Pavčnik (2019) at 167; Slovenian legal theorist who dealt with the issue of legal loopholes or 

legislative omissions for many years, which is why the overview of the theory of legal loopholes 

is mainly based on his findings.  
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are essential, and which must be present to such an extent and with such intensity that 

the analogous case is also subject to the ''principle of legal equality''. What is legally 

identical must be treated in the same way as what is identical, or what is identical in 

essential respects65. 

In the light of the Court's interpretation, it appears that such a rule can be 

generalised and applied to other types of social relations if they are equivalent in value. 

 

The CCRS in Case U-I-65/05 of 22.09.200566 

In that case, the Court considered whether the legislation in force provides 

''effective judicial protection of the right to a trial without undue delay'' once the 

infringement has ceased. In this particular case, the CCRS found that the 

Administrative Disputes Act (ZUS)67 was incompatible with the URS. In the 

reasoning of the decision, the Court ordered the legislator to comprehensively regulate 

the protection of the right to a trial without undue delay in the ZUS or in another law, 

in order to satisfy the guarantees provided for in Article 5 and Article 15(4) of the 

URS68. In doing so, the Court noted that, in the light of the case law of the ECtHR, the 

question of the ''effectiveness of judicial protection of the right to a trial without undue 

delay'' in cases where the proceedings are pending reasonably arises. It called on the 

legislator to consider the adequacy of remedies also in such cases and to bring them 

into line with the requirements of the ECtHR. 

For the purposes of this debate, one of the key questions is whether the legislator 

has established ''effective judicial protection of the right to a trial without undue delay'' 

in the field of health care, in the face of interference with human rights and 

fundamental freedoms recognised by the ECHR and its Protocols. This is particularly 

so where the patient is unable to seek, within a reasonable time the right to specific 

medical treatment which would enable him or her to benefit from a specific medical or 

other intervention. In Article 3 of ZVPSBNO, the legislator has provided for the 

payment of monetary compensation in the form of "just satisfaction" only in those 

cases were, despite the party's efforts to expedite the judicial proceedings, judicial 

protection will not be provided within a reasonable time. The ZVPSBNO did not 

provide for the payment of monetary compensation in the form of 'just satisfaction' for 

interference with human rights and fundamental freedoms recognised by the ECHR 

and its Protocols. The question is whether it is sufficiently regulated and whether it is 

sufficiently regulated in the field of health care. In fact, the law does not provide that 

the patient/complainant may implement judicial protection of his/her rights through 

the establishment of the institute of ''just satisfaction'' on the basis of Article 41 of the 

ECHR – judicial protection of the patient's rights is not guaranteed for the duration of 

the violation and until its consequences have been remedied – thus constituting an 

interference with the constitutionally protected right of Article 23 of the URS. 

 
65Pavčnik (2019) at 164. 
66CCRS Decision U-I 65/05, (22.09.2005), para. 14. 
67Law on General Administrative Procedure (ZUP; Zakon o upravnem postopku), Official Journal of 

the Republic of Slovenia, no. 24/06 - Official consolidated text, 105/06 - ZUS-1, 126/07, 65/08, 8/10, 

82/13, 36/20 - ZZUSUDJZ, 61/20 - ZZUSUDJZ-A, 175/20 - ZIUOPDVE, 203/20 - ZIUPOPDVE, 

3/22 - ZDeb.  
68CCRS Decision U-I-65/05, (22.9.2005), para. 14.  
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In the following, I would like to highlight a court case where the CCRS, in the 

case Up-695/11, took the view that the State is liable in damages for the violation of 

the right to a trial without undue delay, even if the unreasonably long trial is the result 

of an objective state of backlog in the court.69 

 

The CCRS in Case Up-695/11 of 10.01.201370 

The Court extended the interpretation of the State's liability arising from unlawful 

conduct attributable to a particular person to the effect that the State is liable under 

Article 26 of URS in the case of systemically caused judicial delays (due to a violation 

of the right to a trial within a reasonable time) even when the unlawful conduct is not 

attributable to a particular person or a particular authority, but to the State or its 

apparatus as a whole. The first and foremost victim of a dysfunctional judicial system 

is the individual who has not received a trial without undue delay. The latter suffers the 

consequences of systemic delays in the administration of justice, which are reflected in 

material and/or non-material damage. The Court also observes that a well-organised 

judicial system is in itself a value of paramount importance for the community and is 

based on the rule of law. However, it is the individual who is primarily affected by a 

dysfunctional judicial system and who has not received a trial without undue delay. It 

is the individual who bears the consequences of systemic delays in justice, which are 

reflected in material and/or non-material damage.   

According to the CCRS, under the applicable law, if the proceedings in which the 

right to a trial without undue delay was violated have already (finally) been concluded, 

the only remedy available to the person concerned is an action for damages under 

Article 26 of the Constitution71. This action is to be decided by a court in civil 

proceedings under the general rules of the law of damages governed by the Civil Code 

(OZ)72. On this basis, the court may award damages to the injured party, both for 

pecuniary and non-pecuniary damage, provided that the prerequisites for liability for 

damages are met. However, there are no specific statutory provisions allowing the 

injured party to invoke the right to just satisfaction within the meaning of the ECHR. 

This is also the case when damages are claimed in an action brought in administrative 

dispute73. The CCRS has taken the view that ''just satisfaction'' for a violation of the right 

to a trial within a reasonable time within the meaning of the ECHR does not constitute 

compensation in the classical sense, according to the criteria of civil liability for 

pecuniary or non-pecuniary damage, which is also the case for compensation under 

Article 26 of URS74. In this context, it is a form of compensation whose primary 

purpose is to assess damages for the State's failure to comply with its positive duty to 

 
69CCRS Decision Up-695/11, (10.01.2013), para. 11. 
70CCRS Decision Up-695/11, (10.01.2013), para. 13; Možina (2015) at 221. 
71Mozina (2019) at 2 57. 
72Ibid; Civil Code (OZ; Obligacijski zakonik), Official Gazette of the Republic of Slovenia, no. 

97/07 – official consolidated text, 64/16 – decision of the Constitutional Court, 20/18. 
73Administrative Dispute Act (ZUS-1; Zakon o upravnem sporu), Official Journal of the RS, no. 

105/06, 26/07 – skl. US, 119/08 - odl. US, 107/09 – odl. US, 62/10, 98/11 - odl. US, 109/12 and 

10/17 - ZPP-E,49/23, 131/23; ZUS-1, Article 62, para. 1. 
74The Constitutional Court of the Republic of Slovenia states that Article 26 of the Constitution of 

the Republic of Slovenia covers, in the most general terms, all forms of unlawful conduct by the 

state through which the state causes damage to an individual. 
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ensure that the system or organisation of procedures is such as to enable the individual to 

obtain a decision from a court within a reasonable time75. However, this does not allow 

the conclusion that the URS gives rise to two different forms of State liability for damages, 

which would have different constitutional bases and would have no relationship with each 

other. Article 26 of URS encompasses all possible forms of unlawful conduct by the State 

and is, from this point of view, the so-called »lex generalis«76. 

Using the analogy »a simili ad simile«, which refers to similar court cases, 

methods of interpretation that remain within the possible literal meaning of the law are 

permissible when the directly legally regulated factual situation and the directly legally 

unregulated factual situation correspond in essential characteristics. In such a case, it 

can be assumed that the same legal consequence that is established for the directly 

regulated legal case also applies to a similar case77. This means, however, that a 

situation which is not expressly dealt with by a provision of the law may, by 

presumption, also be applied to a similar situation which is dealt with by the law.  

If the analogy »a simili ad simile« is applied to the healthcare system, it would 

mean: that an organised health system is in itself a value of paramount importance for 

the community, the effectiveness of which in protecting the right to justice depends on 

the availability of a remedy, or a set of several remedies, which gives the patient the 

possibility of enforcing the content of the rights and freedoms enshrined in the ECHR at 

EU level. While an effective remedy before a national authority for an alleged violation 

should provide the patient with a remedy to enforce the content of the rights, on the basis 

of the doctrine of »lex specialis«, it is not necessary to provide the patient with a remedy 

for the violation of the rights and freedoms enshrined in the ECHR. The individual 

patient is primarily affected by a dysfunctional healthcare system, as he/she has not 

received and has not been able to avail himself/herself of the right to receive medical 

treatment within a reasonable time (within a reasonable time without undue delay). It is 

the complainant/patient who bears the consequences of the systemic conditioned health 

backlogs, which are reflected in pecuniary and/or non-pecuniary damages.  

The ZPacP does not contribute to ensuring faster access to health services, for 

systemic reasons of the problem of waiting times in health care, but it obliges 

healthcare providers to strive to achieve the shortest possible waiting times. It gives 

the patient the right to know the reasons for the waiting time and its length, and the 

right to consult the waiting list. It also regulates a number of other details relating to 

patients' waiting times in healthcare. Where a patient's treatment is not immediately 

possible, the healthcare provider is obliged to place the patient on a waiting list in a 

place justified by professional standards and, in particular, the degree of urgency of the 

patient's treatment.78 

For systemic reasons, the problem of waiting times (disproportionately long 

waiting times in the healthcare system79) deprives the patient of the right to adequate, 

 
75CCRS Decision U-I-65/05, (22.09.2005), para. 13.  
76CCRS, Decision Up-695/11-15, (10.01.2013), para 12. 
77Pečarič (2023) at 23. 
78Administrative Court of the Republic of Slovenia (UPRS; Administrative Court of the Republic 

of Slovenia); ACRS Judgement III U 43/2020-26, (29.06.2022), para. 23. 
79ZZVZZ, Article 1, para. 1; The Act regulates the health care and health insurance system, 

defines the providers of social health care and their tasks, health care in relation to work and the 
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high-quality and safe medical treatment80, because the patient is unable to implement the 

right to treatment within a reasonable period of time. Such a circumstance can be 

interpreted as an impairment of the functioning of the system beyond the maximum 

reasonable time. Reasonable time81 is the time which, on the basis of objective medical 

judgement and the clinical needs of the patient (in the light of the patient's state of health, 

medical history, the likely course of the illness, the degree of pain or the nature of the 

impairment at the time of the implement of the right), is still permissible for the patient 

to obtain medical treatment. Article 23 of ZZVZZ regulates the right to health care 

services. The more detailed scope of services, standards and norms are defined by the 

Rules of the Compulsory Health Insurance (POZZ)82. While the term "waiting period"83 

is defined in the provision of Article 2 of ZPacP and means the period of time expressed 

in days from the inclusion on the waiting list to the actual (concrete) provision of the 

health service. A waiting period is considered to exist if the period is more than one day. 

Patients are denied the protection of their rights under the ZPacP when, due to 

excessively long waiting times, they are unable to claim for health services provided 

by the ZZVZZ within the scope of their rights under the compulsory health insurance 

in the network of the public health service. By not being able to safely claim timely 

health care84 and preventive services within a reasonable period of time in the public 

health service network for his/her health (Article 6 of ZPacP), to implement equal 

access and treatment in health care (Article 7 of ZPacP), to implement the right to 

adequate, high-quality and safe healthcare (Article 11 of ZPacP), the right to decide 

independently on treatment (Article 26 of ZPacP) , the right to prevention and relief of 

suffering (Article 39 of ZPacP), as well as the right to address violations of patients' 

rights (Article 47 of ZPacP), he/she is deprived of the right to health, to improve health 

and to maintain health, necessary for the implement of all other rights and 

fundamental freedoms. The good management of the health care system and the 

administration of health insurance rights are the responsibility of the Health Insurance 

Institute of Slovenia (ZZZS), the competent chambers, associations of health care 

institutions and other institutions and organisations carrying out health care activities, 

and the ministry responsible for health, which agree annually on the programme of 

services of the compulsory health insurance, define the capacities and necessary for its 

implementation, and determine the volume of health care resources85. The failure to 

treat a patient in a systemic manner may justify a violation of the right to health 

services, as well as the failure to deal with a judicial case without undue delay, which 

violates the right to timely health treatment and preventive services (Article 6 of 

 
working environment, and regulates relations between health insurance and health care institutions, 

and the enforcement of rights under health insurance. 
80ZPacP, Article 11.  
81ZPacP, Article 2. art, point 17. 
82Official Journal of the Republic of Slovenia, no. 79/94, 73/95, 39/96, 70/96, 47/97, 3/98, 51/98 - odl. 

US, 73/98 – odl. US, 90/98, 6/99 - Amended, 109/99 - odl. US, 61/00, 64/00 - Amended, 91700 - 

Amended, 59/02, 18/03, 30/03, 35/03 - Amended, 78/03, 84/04, 44/05, 85/06, 90/06 - Amended, 

64/07, 33/08, 71/08 - skl. US, 7/09, 88/09, 30/11, 49/12, 106/12, 99/13, 25/14 – odl. US, 25/14, 85/14, 

10/17 - ZČmlS, 64/18, 4/20, 43/20, 91/20, 42/21 – odl. US, 61/21, 183/21, 142/22 – odl. US, 163/22.  
83ZPacP, Article 2, point 2. 
84ZPacP, Article 2, explanation of the term "Health care", point 22. 
85ZZVZZ, Article 63.  
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ZPacP), as well as the right to a trial without undue delay, which is derived from the 

right to justice under Article 23 of the URS, and the right to a fair trial under Article 23 

of the URS, which is based on the right to a fair trial under Article 23 of the URS86. The 

State is responsible, on the one hand, of failing to organise the health system in such a 

way that the patient can implement the requirements of Article 2 of the ECHR, and, on 

the other hand, of failing to organise the functioning of the judicial system in such a way 

that the patient can implement the requirements of Article 6(1) of the ECHR. 

To the extent that we discuss further, it can be concluded that the interference 

with the independent, constitutionally protected right of Article 51 of the URS87, 

which is characterised by the protected right of the individual to health care when a 

deterioration in health puts a person's life at risk, also affects the individual's right to 

health care, which is fulfilled by the protected good under Article 17 of the URS. It is 

linked to the constitutional provisions relating to the prohibition of torture (Article 18 

of the URS), the right to justice (Article 23 of the URS), the right to personal dignity 

and security (Article 34of the URS), the right to the protection of privacy and 

personality rights (Article 35 of the URS) and, last but not least, the right to social 

security (Article 50 of the URS).  

This interpretation can also be supported by Article 51(2) of the URS, which both 

empowers and obliges the legislator to determine the scope and content of publicly 

funded health care rights. For health services provided under the compulsory health 

insurance scheme, the manner and extent of public financing of services must already be 

determined from the right to social security under Article 50 of the URS88. The 

constitutionally protected core of the right under Article 51(1) and (2) of the URS is the 

right to social security, which is the subject of the right to social security under Article 

50(1) of the URS: (I) availability of health goods and services and health care facilities; 

(II) accessibility to health goods, services and facilities, which includes an adequate level 

of temporal, informational, economic and geographical access to health services, goods 

and facilities; (III) health care services must be provided in accordance with professional 

medical or health standards, be ethically acceptable and take into account cultural 

characteristics and specificities; and (IV) health care services must be safe, appropriate 

and of adequate quality for the patient.89 With the exception of emergency medical care, 

which the legislator interprets as urgent action necessary to preserve vital functions or to 

prevent irreversible and serious deterioration of the patient's health90. The legal 

framework must ensure effective protection of the substantive and procedural aspects of 

the implement the right to healthcare. 

Effective access to justice imposes a positive obligation on the State to lay down 

procedural rules for the implement of the right to a remedy that ensures the effective 

implement of the right to justice for everyone, regardless of circumstances and social 

barriers91. The existence of effective remedies must be guaranteed not only in theory 

 
86Ibid, para. 1.  
87Ibid. 
88Ivanc (2019) at 456.  
89Ivanc (2019) at 457. 
90ZPacP, Article 2, point 12. 
91SCRS Conclusion II Cp 1464/2019, 16 September 2019. 
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but also in practice92. Access to justice must be fair, effective and prompt. Measures 

must be taken to prevent violations and to investigate promptly, thoroughly and 

impartially violations that do occur93. Under the ZPacP, a patient's right to access to 

justice by bringing an action before a court of general jurisdiction is subject to a very 

limited time limit. The Slovenian legal system does not provide a particularly fast and 

effective procedure before a court or before an administrative authority, which would 

decide independently, impartially and without undue delay on a right under the ZPacP, 

in the context of an effective remedy. The Slovenian legal system does not have an 

established instrument, such as the one known to the Inter-American Court94. The 

Court has ensured the effectiveness of remedies by establishing trust funds, appointing 

experts, creating non-monetary remedies (adequate compensation requiring the State 

to take action) and keeping cases pending until the remedies granted have been fully 

implemented. The remedy required by Article 13 of the ECHR must be effective both 

in practice and in law, in particular in the sense that its implement must not be unduly 

impeded by acts or omissions of the State authorities95. The existing legal framework 

in the RS does not fully provide an effective remedy for the implement of judicial 

protection of patients' rights. It is not guaranteed for the duration of the infringement 

and until the infringement and its consequences on the patient's health (loss and/or 

deterioration of health) have been remedied.  

The right to a remedy while the infringement is still ongoing should also be 

enforced by the legal system as part of an effective remedy. Under the legal regime 

under the ZPacP, a patient may only implement judicial protection of rights and legal 

interests against decisions and actions of state bodies (only against decisions and 

decisions of the Commission of the Republic of Slovenia which terminate the 

procedure for requesting a second hearing on a violation of patient's rights)96 in the 

manner and in accordance with the procedure provided for in this Act, if no other 

judicial protection is provided for by law for a specific matter97. A remedy which 

initiates proceedings before a court which is limited to reviewing the legality of an 

administrative act and does not provide for a full and »ex nunc« examination of the 

matter should be considered ineffective for such an effective remedy regime. The 

mere fact that a patient suffers a violation of a right protected by law should require the 

court to examine all the facts and not merely to review the legality of the 

administrative act and to mitigate, without undue delay, the ongoing violation and its 

consequences. The judicial protection guaranteed by the constitutional right in Article 

23 of the URS obliges the courts to effectively protect the right of the individual to 

obtain judicial protection of his legal rights, which corresponds to the duty of the 

courts to effectively protect rights98. From a review of the legal framework, it cannot 

be stated with certainty that there is effective judicial protection, neither under the rules 

 
92ECtHR Slavicek v. Croatia, no. 20862/02, (10 May 2002); ECtHR Lukenda v. Slovenia, no. 

23032/02, (6 October 2005), para. 43.  
93Shelton (2007) at 106. 
94Shelton (2007) at 111. 
95ECtHR Aksoy v. Turkey, no. 21987/93, (18.12.1996), para. 95.  
96ZPacP, Article 79, para. 2.  
97ZUS-1, Article 1.  
98Gentile (2023) at 692. 
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»lex specialis« laid down by the ZPacP, nor under the »lex generalis« (ZZDej and 

ZZVZZ, key health laws).  

The unlawful conduct of failing to treat a patient, which bears the consequences 

of a systemic health backlog, is, within the understanding of the analogy »a simili ad 

simile«, not attributable to a particular person or a particular body, but to its State or its 

apparatus as a whole. Such unlawful conduct worsens the health status of the patient, 

which may lead to a deterioration of the state of health (physical and psychological 

damage to health), which is reflected in pecuniary and/or non-pecuniary damage. 

Early assessment of the identification, response and management of deterioration in 

the patient's health status allows for timely initiation of nursing interventions and/or 

escalation of care by clinicians, thereby improving patient safety and outcome. In the 

general hospital setting, the timely response, knowledge and skills of the nurse are 

essential to prevent further deterioration in the patient's health status.99 

With a dysfunctional healthcare system, the patient is affected when he/she has not 

received medical treatment, as well as with a dysfunctional judicial system, when the 

patient has not received treatment from the appropriate authority, which is not 

necessarily a judicial authority, in order to be able to implement his/her rights guaranteed 

by law. The consequences of systemic delays in both health care and justice can be 

reflected in material and/or non-material damage. The ECtHR frequently rules on 

complaints100 relating to a violation of Article 2 ECHR in the context of health care. 101   

   

ECtHR in the case of Erdinç Kurt and Others v. Turkey of 6.6.2017.  

The Court points out that, although "the right to health" as such is not listed 

among the rights guaranteed by the ECHR or its Protocols, the Contracting States 

have, in parallel with their positive obligations under Article 2 of the ECHR and under 

Article 8(1) of the ECHR, to ensure that the right to health is not a right guaranteed by 

the ECHR or its Protocols. Article 8(2) ECHR, they are obliged to establish: (I) 

regulations applicable to both public and private hospitals to take appropriate 

measures to protect the physical integrity of their patients; and (II) procedures to 

enable victims of medical negligence to obtain compensation for the harm suffered, 

where appropriate102. The Court emphasises that the principles derived from settled 

case-law in relation to Article 2 ECHR in the field of medical negligence also apply 

under Article 8 ECHR where an individual has suffered physical harm (whether minor 

or serious) which does not amount to a violation of the right to life.103 

It should be noted that Article 2(1) of ZZVZZ provides that everyone has the 

right to the enjoyment of the highest attainable standard of health and the duty to take 

 
99Donnelly et al.  (2024) at 585.  
100ECtHR Oyal v. Turkey, no. 4864/05, (23.3.2010) para. 54; ECtHR Lambert and others v. France, no. 

46043/14, para. 140; ECtHR Calvelli and Ciglio v. Italy, no. 32967/96, para. 49, ECtHR 2002-I; ECtHR 

Vo v. France, no. 53924/00, para. 89; ECtHR 2004-VIII; ECtHR Powell v. The United Kingdom, no. 

45305/99, ECtHR 2000-V; ECtHR Glass v. The United Kingdom, no. 61827/00, (9.3.2004), para. 74. 
101ECtHR Lopez de Sousa Fernandes v. Portugal, no. 56080/13, (19.12.2017), para. 162.  
102ECtHR Erdinç Kurt and others v. Turkey, no. 50772/11, (6.6.2017), para. 51. See also ECtHR 

Jurica v. Croatia, no. 30376/13, (2. 8. 2017), para. 84.  
103ECtHR Erdinç Kurt and others v. Turkey, no. 50772/11, (6.6.2017), para. 51. See also ECtHR 

Vasileva v. Bulgaria, no. 23796/10, (12.9.2016), para. 63; ECtHR Codarcea v. Romania, no. 31675/04, 

(2.9.2009), para. 101; ECtHR Benderskiy v. Ukraine, no. 22750/02, (15.2.2008), paras. 61-62.  
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care of his or her health. As well as that no one may endanger the health of others104 

the Republic of Slovenia, within the Health Council, implement its tasks in the field of 

health care by ensuring a legislative policy based on health care objectives, by 

planning health care and determining its development strategy, and by adopting 

regulations and measures that promote the promotion and protection of health105. The 

State budget also provides, among other things, the means to design measures to 

improve health, monitor their implementation and evaluate their effectiveness by 

making proposals for improvement. It monitors the efficiency, accessibility and 

quality of the health care system and makes proposals for improvement106. Each year, 

the Institute, the competent chambers, associations of health care institutions and other 

institutions and organisations providing health care, and the Ministry of Health agree 

on a programme of compulsory health insurance services, define the capacity to 

implement it and determine the level of resources. On this basis, they set the basis for 

the implementation of the programmes and establish the prices of services and 

programmes or services and other bases for concluding contracts with health care 

institutions, other institutions and organisations providing health care and private 

health professionals107. Payment for health services and reimbursement of travel 

expenses in connection with the provision of health services shall be provided to 

insured persons to the extent provided for in the ZZVZZ.108 

 

Award of just satisfaction 

 

The implementation of just satisfaction in the context of Article 41 ECHR often 

raises the issue of redress through the award of monetary compensation or payment of 

monetary damages for the harm suffered by an individual for the trauma, distress, grief 

and impairment of health caused109. The ECtHR, in relation to national courts, awards 

just satisfaction only where national law does not allow for full reparation of the damage 

or where this is necessary. ("S'il y a lieu"). In doing so, the Court takes into account the 

specificities of individual cases. Recent case law110 and the Rules of Procedure of the 

ECtHR111 show that the ECtHR will only award pecuniary compensation for non-

pecuniary damage if the damage suffered is the result of the established breach and 

where the non-pecuniary damage suffered cannot be remedied by the establishment of 

the breach112 alone.  

Under the national legal order, the law gives the complainant the possibility, on 

the basis of the provision of Article 3 of the ZVPSBNO113, read in conjunction with 

 
104Ibid. 
105ZZVZZ, Article 4; point 1, 2. and 4.  
106ZZVZZ, Article 7, point 4 and 5.  
107ZZVZZ, Article 63, para. 1.  
108ZZVZZ, Article 13, para. 2. 
109ECtHR McMichael v. the United Kingdom, no. 16424/90; (24.2.1995), para. 103.  
110ECtHR I v. Finland, no. 20511/03, (17.7.2008), para. 55; ECtHR Buhuceanu and others v. 

Romania, no. 20081/19 in 20 others, (23.5.2023), para. 91.  
111ECtHR Rules of Court 2025 at 75. 
112ECtHR K.H. and others v. Slovakia, no. 32881/04, (6.11.2009), para. 77.  
113Ibid, para. 3.  
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Article 16 of the ZVPSBNO114, to pursue a claim for just satisfaction, but only on the 

ground of the excessive length of the judicial proceedings, which have infringed his 

right to a trial without undue delay. The payment of financial compensation for non-

pecuniary damage caused by a violation of a human right and fundamental freedom 

recognised by the ECHR and its Protocols is not expressly provided for in the 

reparation scheme. The legislator has not provided for the long-term effective 

functioning of the system of protection established by the ECHR at national and 

international level in the national legal order. Neither in the ZVPSBNO, nor on the 

basis of the doctrine of 'lex specialis', has the legislator regulated the way in which the 

judicial protection of patients' rights is to be implemented 'during the duration of the 

violation', as a result of the interference with human rights and fundamental freedoms 

recognised by the ECHR and its Protocols, and until the consequences of the violation 

have been rectified - an interference with a constitutionally-protected right, Article 23 

of the URS. Just satisfaction in the form of monetary compensation for non-pecuniary 

damage was introduced for the first time by the Slovene legal system only with the 

adoption of the ZVPSBNO. However, the ZVPSBNO did not explicitly provide for 

the payment of financial compensation in the form of "just satisfaction" to compensate 

for non-pecuniary damage caused by the violation of a patient's right not only in the 

case of inadequate provision of health care (the right to adequate, high-quality and safe 

healthcare), but also in the case where the inappropriately long waiting time for the 

provision of a health care service is the result of an objective situation of delays in the 

provision of a health care service and the existence of a systemic deficiency in the 

procedure of legal protection of patient's rights. In such a case, the court would also be 

obliged to take into account the degree of impairment of the patient's state of health, 

for example, where the patient is at risk of deterioration (severity of the patient's 

physical and mental condition). 

The ZVPSBNO provided for the possibility of equitable relief only for those 

cases where, despite the party's efforts to expedite the proceedings, he or she is not 

granted a trial within a reasonable time115. The legislator has not regulated the way in 

which effective judicial protection of the right to a trial without undue delay can be 

implemented, directly while the infringement is still ongoing (the patient has an 

interest in a prompt decision on the case due to a possible deterioration of his/her 

health) and until the infringement has been remedied.  

 

 

 
114Ibid, para. 1.  
115CCRS Conclusion U-I-37/11, Up-215/11, (1.7.2011), para. 7.  
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Discussion 

 

In the healthcare system in the RS, there is no prompt and effective access to 

justice through effective remedies when a patient's right to timely healthcare (right to 

adequate, high-quality and safe healthcare) is deprived or violated in the healthcare 

system and when such violation persists. Patients who suffer an interference with their 

legally granted right of access to health care and to the provision of preventive 

services116 also suffer an interference with their constitutionally protected right to 

personal dignity and security117. As such, the patient cannot implement the right 

granted by national legislation in the health care system. The State thus infringes the 

human rights and fundamental freedoms recognised by the ECHR and its Protocols. 

This is already apparent from a number of ECtHR case-law cases (Article 6), which 

dictate that the State is liable in damages for a violation of the right to a trial without 

undue delay, not only in the case of an inadequate procedure by the court, but also 

where the unreasonable procedure is the result of an objective state of delay on the part 

of the court. In the absence of an extremely expeditious remedy or a set of remedies 

available to the patient to enable the competent authority to adjudicate on his or her 

right, it cannot be said that the patient is afforded effective judicial protection against 

infringements of his or her rights. Nor is it possible for a patient to obtain, in the 

context of judicial protection, an effective remedy or set of remedies, preventive or 

compensatory redress (''just satisfaction''), which would enable him or her to obtain the 

swiftest possible treatment in a health care system other than that of the public health 

care network. 

It may be pointed out, on the basis of the analogy »a simili ad simile«, that, like 

an organised judicial system, an organised health system is in itself a value of 

paramount importance for the community, the effectiveness of which in safeguarding 

the right to justice depends on the availability of a remedy, or a set of several remedies, 

which gives the patient the possibility of enforcing the content of the rights and 

freedoms enshrined in the ECHR at EU level. The effectiveness of a remedy is 

manifested in terms of preventing the alleged violation from occurring or continuing 

and providing adequate redress for any violation that has already occurred. An 

effective remedy must be available before a court118. The individual (patient) who has 

not been able to enjoy and benefit from the right to health care within a reasonable 

time (without undue delay) is the one who is primarily affected by a dysfunctional 

health care system. It is the complainant/patient who bears the consequences of 

systemic health care delays, which are reflected in pecuniary and/or non-pecuniary 

damages. This in turn suggests that the State is liable for damages when it violates the 

right to reparation protected by Article 26 of the URS. Where the State fails to 

organise its judicial system in such a way as to enable the courts to give effect to the 

requirements of Article 6 of the ECHR, there is a violation of human rights and 

fundamental freedoms.119 The State must organise its judicial system in such a way as 

to enable the courts to comply with the requirements of the ECHR, including those 

 
116ZPacP, Article 6, para. 1.  
117URS, Article 34. 
118Friday (2019) at 163. 
119CCRS, Up-695/11-15, (10.1.2013), para. 11. 
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embodied in the procedural obligation under Article 2.120 The remedy must be 

effective and available at the relevant time, both in theory and in practice. This means 

that the remedy must be accessible, capable of providing redress in relation to the 

party's complaint and offer a reasonable prospect of success.121. Although none of the 

available remedies may prove effective, the totality of the available remedies may 

meet the criteria set out in the ECHR122 .  

The case law of national courts makes an important contribution to the study of 

liability for non-pecuniary damage.  

 

 

Conclusion 

 

The research findings suggest that, in evaluating the meaning of the instrument 

of 'just satisfaction', the Court should examine whether the rules governing the 

admission of patients to medical treatment and the conditions under which they 

receive medical treatment provide a sufficient regulatory framework to ensure that 

the patient's health is protected by an effective remedy or sets of remedies, as 

required by Article 13 ECHR. Effective remedies should provide the patient with 

due process, enabling the Court to implement effective judicial review and 

adjudicate the case. Within the criteria of just satisfaction, guarantees in the form of 

compensation should be provided to enable the patient to benefit from medical care 

outside the network of public health service providers within a reasonable time in 

order to obtain appropriate medical treatment. The case law of the ECtHR, like that 

of national courts, is extremely diverse. However, it is the Courts which, in my view, 

should examine, either independently or in cooperation with other competent 

institutions, whether and in what way their decisions have an impact on the systemic 

regulation or improvement of the health system. 
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Between Protection and Parental Rights:  

The Hague Abduction Convention, Domestic 

Violence Allegations and Article 13(1)(b) 
 

By Noelle Hunter* 

 

 
The Hague Convention on the Civil Aspects of International Child Abduction aims 

to deter international parental child abduction and ensure the prompt return of 

wrongfully removed or retained children to their country of habitual residence. 

However, the Convention’s Article 13(1)(b) “grave risk” exception reflects legal 

complexities when allegations of domestic violence are raised against seeking 

parents (also referred to as ‘left behind’ parents) as a defence against the child’s 

return. Variations in judicial interpretations of “grave risk” and inconsistent 

domestic violence laws across signatory states create disparities in case outcomes, 

challenging the Convention’s goal of uniform application. This paper examines how 

variation in how courts assess such claims can result in unpredictable rulings that 

affect both the child’s return and also the rights of seeking and taking parents. 

Through an analysis of case law and international legal instruments, this paper 

explores the tension between ensuring child welfare and procedural fairness for 

parents. To address this tension, this paper makes recommendations for expanded 

and enhanced judicial communications and continued harmonisation of legal 

approaches to evaluating domestic violence claims under the Convention. 

 

Keywords: Hague; child; abduction; convention; parents 

 

 

Introduction 

 

The 1980 Hague Convention on the Civil Aspects of International Child 

Abduction (hereinafter “the Hague Abduction Convention” or “the Convention”) was 

established to deter international parental child abduction and to ensure the prompt 

return of abducted children to their country of habitual residence for adjudication of 

custody rights.1 This international treaty outlines a series of articles that guide the 

return process, establishes the roles of partner states, and specifies exceptions under 

which return may be denied. Central to the Convention is the presumption that 

wrongful removal or retention disrupts a child’s stability and contravenes their best 

interests.2 However, the Convention also permits narrow exceptions to return, the 

most invoked of which is Article 13(1)(b).  
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1Hague Convention on the Civil Aspects of International Child Abduction, Oct. 25, 1980, 

T.I.A.S. No. 11,670, 1343 U.N.T.S. 89 [hereinafter Hague Abduction Convention]. 
2Pérez-Vera (1982) at 11–13. 
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This provision allows courts to deny return if doing so would expose the child to a 

“grave risk” of physical or psychological harm or place the child in an “intolerable 

situation.”3 

In recent years, the invocation of Article 13(1)(b) has become more frequent and 

more contentious. A 2023 statistical report analysing Hague Convention applications 

from 2021 found that this exception was cited in nearly 46% of all judicial refusals to 

return—29% as a sole reason and 17% in combination with others.4 Allegations of 

domestic violence—often raised by the abducting parent against the seeking parent—

have been a primary driver of this trend.5 In such cases, courts face a difficult task: 

determining whether return would endanger the child (and potentially the abducting 

parent), while avoiding unjust outcomes that may undermine the Convention’s purpose.6 

This evolving legal landscape has generated procedural and normative tensions. 

While the Convention presumes that custody determinations belong in the child’s 

habitual residence, allegations of violence often shift the judicial lens toward risk 

assessment and protective safeguards.7 In practice, courts vary widely in how they 

interpret “grave risk,” assess evidence, and weigh the impact of harm directed at a 

parent rather than the child.8 Seeking parents—those whose children have been 

abducted—may find themselves at a disadvantage in return proceedings that may 

resemble summary adjudications of complex abuse claims.9 The lack of procedural 

clarity and cross-jurisdictional coordination contributes to inconsistent outcomes that 

strain both the Convention’s implementation,  its protective function, and the parental 

rights of those involved.10 

In the absence of consensus around amending the Convention, international legal 

actors have turned to procedural innovations to address these challenges. One 

promising mezzo-level solution is the expanded use of direct judicial communications 

through the International Hague Network of Judges (IHNJ).11 Established in 1998 

under the auspices of the Hague Conference on Private International Law (HCCH), 

the IHNJ is comprised of liaison judges from more than 80 Convention states. The 

international judicial network facilitates structured communication between courts in 

cross-border family law cases. Under safeguards articulated in an HCCH Guide to 

Good Practice on judicial communications, these communications enable judges to 

clarify legal procedures, coordinate case management logistics, and verify relevant 

findings—without overstepping into substantive decision-making.12 

This paper explores how direct judicial communication—particularly via the 

IHNJ—can serve as a harmonising mechanism to improve consistency, procedural 

 
3Hague Abduction Convention, art. 13(1)(b). 
4Hague Conference on Private International Law [HCCH], Special Commission on the 

Practical Operation of the 1980 and 1996 Conventions: Statistical Analysis 2021, (Mar. 2023), 

at 40.  
5Weiner (2018) at 104–06. 
6Beaumont and Trimmings (2017a) at 141–43. 
7Ibid.  
8Silberman (2014) at 225–27. 
9Schulz (2018) at 13–14. 
10Pérez-Vera (1982) at 228–30. 
11HCCH (2022b).  
12Ibid. 
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fairness, and child protection in Article 13(1)(b) cases. While the Convention was 

designed for speed and deterrence, its long-term success also depends on equitable, 

informed implementation. A structured, ethically sound judicial dialogue between 

jurisdictions offers one of the most effective tools for reconciling the Convention’s 

procedural demands with its humanitarian aims. 

 

 

Aims of the 1980 Hague Child Abduction Convention 

 

The 1980 Hague Abduction Convention was created to address the growing 

problem of international parental abduction and its disruptive effects on children’s 

lives. Article 1 of the Convention articulates its dual objectives: (1) to secure the 

prompt return of children wrongfully removed to or retained in any contracting state, 

and (2) to ensure that rights of custody and access under the law of one contracting 

state are effectively respected in other contracting states.13 

The Convention is not intended to resolve custody disputes. Rather, it aims to 

restore the status quo ante by returning the child to their habitual residence, where 

courts are presumed better equipped to assess long-term custody issues.14 This 

framework incentivizes parents to resolve custody matters through civil legal 

channels, rather than through unilateral relocation. Consistent with this aim, the 

Convention emphasises expedition; courts are urged to reach a decision within six 

weeks of filing.15 However, the drafters acknowledged that there may be exceptional 

circumstances in which automatic return would not serve the child’s best interests. 

Thus, the Convention allows for a limited number of narrowly construed exceptions to 

return, found in Articles 12, 13, and 20.16 Of these, the most frequently litigated—and 

most complex—is Article 13(1)(b). 

 

 

The Grave Risk Exception in Article 13(1)(b) 

 

Article 13(1)(b) permits a court to refuse return if its establishes that returning the 

child “would expose the child to physical or psychological harm or otherwise place 

the child in an intolerable situation.” 17 This clause functions as a safety valve of sorts, 

recognising that in rare cases, the obligation to return must yield to the imperative to 

protect the child. The standard is high. “Grave risk” does not encompass ordinary 

inconvenience, upheaval, or even general unhappiness. It demands showing a 

substantial and imminent danger.18 

An early explanatory report on the Convention clarifies that the “intolerable 

situation” language was designed to cover serious circumstances that do not fall neatly 

 
13Hague Abduction Convention art. 1. 
14Pérez-Vera (1982) at 11-16.  
15Hague Abduction Convention art. 11. 
16Ibid. at arts. 12–13, 20. 
17Ibid. at art. 13(1)(b). 
1851 Fed. Reg. 10,510 (March 26, 1986) Convention on the Civil Aspects of International Child 

Abduction; Text and Legal Analysis. 
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under physical or psychological harm, such as return to a war zone, famine, or 

credible risk of persecution.19 In most jurisdictions, the parent raising claims of grave 

risk bears the burden of establishing the Article 13(1)(b) exception. In the United 

States, the International Child Abduction Remedies Act (ICARA) sets a heightened 

burden of proof: clear and convincing evidence.20 Other countries typically require 

proof on a “balance of probabilities,” though the severity of the allegation still 

demands persuasive, corroborated evidence.21 Most courts now apply a two-part test: 

(1) does return pose a grave risk of harm or intolerable situation?; and (2) if so, are 

there adequate protective measures (also referred to as undertakings) in the state of 

habitual residence that can mitigate that risk? If a court substantiates grave risk and 

still orders a child’s return, protective measures—such as supervised visitation, 

restraining orders, or financial support—are common tools used to satisfy this inquiry, 

but their effectiveness varies widely across jurisdictions.22 

 

 

Domestic Violence Allegations Under Article 13(1)(b) 

 

One of the more complex areas of Article 13(1)(b) litigation involves a taking 

parent raising allegations of domestic violence as a defence against returning a child. 

These cases often involve claims that the abducting parent—typically the mother—was 

subjected to abuse, and that returning the child would expose both parent and child to 

renewed harm.23 While the Convention was not explicitly drafted with domestic 

violence in mind, its evolving interpretation has expanded to address this concern. 

Initially, some courts were hesitant to apply Article 13(1)(b) to cases where the 

abuse was directed only at the taking parent. However, a growing body of case law 

and research now supports the view that witnessing domestic violence can cause 

profound psychological harm to a child and impair the abused parent’s caregiving 

capacity.24 Courts in common law jurisdictions, particularly the U.K. and U.S., have 

adopted this broader understanding. For instance, the U.K. Supreme Court in Re E 

emphasised that abuse of the parent can create an intolerable situation for the child, 

particularly if return would place the primary caregiver in danger or distress.25 

Nonetheless, judicial responses remain inconsistent. Some courts insist on direct 

evidence of harm to the child, while others are more willing to infer grave risk from 

the surrounding circumstances, particularly where the abuse is severe or persistent.26 

 
19Pérez-Vera (1982) at 29. 
2022 U.S.C. § 9003(e)(2)(A) (2018), International Child Abduction Remedies Act (ICARA). 
21Beaumont & Trimmings (2017a) at 137, 145-146. 
22Silberman (2014) at 221, 227–29. 
23HCCH, Special Commission on the Practical Operation of the 1980 and 1996 Conventions: 

Statistical Analysis 2021 (2023) at 39–40. 
24Weiner (2018) at 126-128. 
25See Re E (Children) (Abduction: Custody Appeal) [2011] UKSC 27, [2012] 1 A.C. 144, ¶ 34 

(U.K.) (noting that abuse directed toward the taking parent may, in certain circumstances, 

create an intolerable situation for the child and justify non-return under Article 13(1)(b)). 
26 See Blondin v Dubois, 238 F.3d 153, 162–164 (2d Cir. 2001) (noting that grave risk may be 

inferred from the environment to which the child would be returned, particularly where the 

taking parent has suffered serious and sustained abuse). 
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This lack of consistency also affects seeking parents, who may be unfairly denied the 

child’s return when courts accept generalised or unsubstantiated claims of domestic 

violence as sufficient to establish grave risk—despite the absence of direct harm to the 

child.27 As this paper explores in subsequent sections, harmonisation of judicial 

interpretation and greater reliance on direct judicial communications—particularly 

through mechanisms like the IHNJ—may offer a path toward more consistent, fair, 

and child-cantered outcomes. 

 

 

Challenges in the Application of Article 13(1)(b) 

 

The grave risk exception in Article 13(1)(b) has proven difficult to apply 

uniformly, giving rise to several systemic challenges. These include divergent judicial 

interpretations across jurisdictions, inconsistent evidentiary standards, procedural 

constraints inherent in the Convention’s summary return mechanism, and structural 

barriers to cross-border judicial understanding.28  

 

Divergent Interpretations across Jurisdictions 

 

Despite the Convention’s text, courts in different Contracting States have 

interpreted “grave risk” with varying degrees of strictness. Some judiciaries historically 

adopted a narrow view—requiring proof of harm directed specifically at the child—

whereas others have embraced a broader understanding that serious harm to the 

caregiving parent (e.g., domestic violence) can, in appropriate circumstances, equate to a 

grave risk to the child upon return.29 This lack of interpretive uniformity means that the 

outcome of a 13(1)(b) defence may depend heavily on the forum. For example, until 

recently, some courts were reluctant to find that spousal abuse alone satisfied Article 

13(1)(b) absent direct child abuse, while courts elsewhere (and an evolving consensus of 

experts) recognise that exposure to domestic violence or other contextual dangers may 

indeed place a child in an “intolerable situation.”30 A 2020 HCCH Guide to Good 

Practice expressly acknowledges that harm to a parent can create a grave risk to the 

child, in exceptional cases, even if the child is not the primary target of the abuse.31 

Nonetheless, approaches still differ on what scenarios meet the “grave” threshold and on 

how liberally this defence should be invoked, leading to uneven application of Article 

13(1)(b) across countries. 

 

 
27See Does the Hague Convention Adequately Protect Children in Cases of Abuse?, Chronicle 

Law (Apr. 29, 2025). 
28Silberman (2014) at 221-124. 
29HCCH, Guide to Good Practice under the Hague Convention of 25 October 1980 on the 

Civil Aspects of International Child Abduction: Part VI – Article 13(1)(b), at 21–22 (2023).  
30Ibid. 
31Ibid. 
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Lack of Uniform Evidentiary Standards 

 

A related challenge is the disparity in burdens and standards of proof required to 

establish the Article 13(1)(b) exception.32 The Convention itself is silent on the 

standard, and Contracting States have adopted their own approaches. Many countries 

apply the ordinary civil standard (preponderance of the evidence), whereas a few 

impose a higher threshold. The United States, for instance, via its implementing 

statute, requires that a grave risk be proved by “clear and convincing” evidence, a 

more demanding standard than a mere balance of probabilities.33 Conversely, other 

jurisdictions—including the Netherlands—apply the ordinary civil standard and allow 

grave-risk claims to proceed on the basis of less formal evidence, such as unsworn 

statements or minimal documentation, under flexible admissibility rules.34 Such 

differences mean that the same facts might be deemed sufficient to prove a grave risk 

in one jurisdiction but not in another. Beyond the standards of proof, practices vary as 

to what evidence is admissible and how liberally courts allow fact-finding in these 

summary proceedings. Some courts expect objective or corroborating evidence (e.g., 

police reports, medical records, expert testimony) before crediting a grave risk claim, 

while others may rely on affidavits or demeanour assessments in court.35 

There is no uniform rule on, for example, whether a court must allow live 

testimony or expert psychological evaluations in a 13(1)(b) hearing; domestic 

procedural law governs these questions, resulting in inconsistent evidentiary regimes 

for what is meant to be an internationally harmonised remedy.36 This lack of uniform 

standards can frustrate the Convention’s goal of predictable outcomes, as the strength 

of a grave risk case may hinge less on the merits of the claim and more on the forum 

in which it is heard. International efforts, including HCCH guidance, have begun 

encouraging greater convergence—for example, by sharing good practices on 

evidentiary handling—but significant variation remains. 

 

Procedural Limitations of Summary Hague Proceedings 

 

Hague return cases are intended to be expeditious, focusing narrowly on the 

threshold issue of return without delving into custody merits. Article 11 of the 

Convention pointedly urges that courts resolve abduction cases within six weeks if 

possible.37 This emphasis on speed and limited scope, while critical to the Convention’s 

deterrent aims, creates tension when a grave risk defence is raised. Allegations of abuse 

or other serious harm often demand careful fact-finding and nuanced judgment—yet the 

summary nature of Hague proceedings constrains the time and tools available to 

 
32Hague Conference on Private International Law, Guide to Good Practice under the Hague 

Convention of 25 October 1980 on the Civil Aspects of International Child Abduction: Part VI 

– Article 13(1)(b) § 4.3.1–4.3.3 (2023). 
3342 U.S.C. § 11603(e)(2) (2018). 
34See HCCH, Draft Guide to Good Practice on Article 13(1)(b) of the Hague Convention, ¶ 12 

& annex 4 (June 2011). 
35Barton & Paz-Dil (2016) at 147-156.   
36Lindhorst & Edelson (2022) at 131, 142-143. 
37Hague Abduction Convention art. 11. 
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judges.38 There is typically no discovery phase or prolonged evidentiary hearing; many 

courts decide 13(1)(b) applications on written submissions and brief oral argument. The 

overriding imperative of prompt return means that judges may feel pressure to decide 

quickly, sometimes on an incomplete record, rather than engage in what might resemble 

a “mini-trial” on the child’s welfare. Indeed, the Convention’s drafters and subsequent 

review meetings have cautioned that return proceedings should not morph into full-

blown custody inquiries or comprehensive best interests determinations of the child.39 

The limited scope is designed to prevent delays, but it also means that courts might not 

fully unpack complex issues often raised in an Article 13(1)(b) case.40 

In practice, this procedural limitation can lead to inconsistent outcomes: some 

courts, wary of overstepping the Convention’s mandate, err on the side of ordering 

return without extensive fact-finding, whereas others take more time (sometimes 

incurring criticism for delay) to ensure that a claimed risk is thoroughly evaluated. The 

net result is a structural challenge: how to reconcile the Convention’s demand for swift, 

uniform justice with the reality that grave risk claims often require individualised, 

context-sensitive appraisal. Recent international discussions have underscored the need 

to strike a better balance, for example by using accelerated evidence-gathering 

techniques and provisional measures, but the tension between speed and fairness in 

Article 13(1)(b) cases remains a central practical problem.41 

 

Structural Barriers to Cross-border Judicial Understanding 

 

One of the most difficult aspects of applying Article 13(1)(b) in cases involving 

alleged domestic violence is that such abuse remains an allegation unless it has been 

formally adjudicated elsewhere.42 A Hague return proceeding is not a full trial on the 

merits; the court in the requested State is tasked only with determining whether the 

claim of a grave risk is sufficiently established to warrant an exception to the child’s 

prompt return, not to definitively resolve underlying family violence issues.43 This 

limitation creates a procedural tension. Courts must adequately and promptly examine 

the domestic violence allegation for the purposes of the grave risk inquiry, yet they 

cannot delay Hague cases for a full-blown fact-finding process and often cannot 

objectively verify or fully try disputed abuse claims within the Convention’s summary 

timeframe. The result is an inherent informational gap: judges are asked to assess the 

veracity and severity of abuse allegations – and the child’s consequent risk – on the 

basis of limited evidence and expedited presentations.44   

This structural gap in knowledge can leave courts uncertain how to interpret the 

facts and apply Article 13(1)(b) consistently, especially when the alleged harm and its 

future likelihood depend on conditions in a foreign jurisdiction.45 Another challenge is 

evaluating what awaits the child (and the taking parent) if returned to the country of 

 
38Weiner (2018) at 101, 125–126. 
39Silberman (2004) at 912-914. 
40Ibid. 
41Beaumont & Trimmings (2017a) at 137, 145–146. 
42Weiner (2020) at 32-33. 
43Ibid. at 147-148. 
44Lindhorst et al (2009) at 456–457. 
45Beaumont &Trimmings (2017b) 497. 
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habitual residence. Some courts, especially in earlier U.S. case law, held that a petitioner 

must show not only a serious risk of harm but also that the authorities in the habitual 

residence would be unable or unwilling to safeguard the child (or the abused parent) 

upon return. This dual burden has been criticised for imposing an unduly high 

evidentiary threshold on the alleging parent, who may already face logistical, financial, 

or psychological barriers to gathering information about a foreign legal system. It 

effectively presumes the sufficiency of foreign protections unless disproved, an 

expectation that is not only inconsistent with the Convention's text but also difficult to 

meet in practice.46   

Scholars contend that this requirement shifts the focus away from the core inquiry 

of grave risk and toward speculative assessments of foreign state capacity, undermining 

the protective purpose of Article 13(1)(b).47 Other courts and commentators have 

criticised this requirement as placing an unrealistic and onerous burden on the taking 

parent. For example, in Baran v. Beaty the U.S. Eleventh Circuit Court of Appeals 

rejected the idea that a respondent must show that authorities in the country of habitual 

residence are incapable of protecting the child. The court reasoned that such a 

requirement “creates difficult problems of proof” not considered by the Convention and 

risks undermining its child-centric aims. Instead, the focus should remain on whether 

returning the child would expose them to a grave risk of harm, not on unverified foreign 

legal remedies.48 

At the same time, this standard has troubling implications for seeking parents, 

who may be defending against allegations of abuse. From the seeking parent’s 

perspective, an unsubstantiated allegation – if not rigorously tested – can become a de 

facto determination of grave risk, effectively penalising that parent without a full 

hearing. Furthermore, when courts demand proof that the home country has effective 

protections in place, the burden may shift implicitly to the seeking parent to validate 

the adequacy of their legal system or to rebut generalised claims of systemic failure. 

This places the seeking parent in the position of having to prove a negative (that no 

risk exists), and may result in return denials based more on perceived institutional 

deficiencies than on the facts of the individual case. In practice, this dual burden 

creates a procedural asymmetry: one parent must prove danger and the other's 

system’s inability to respond, while the other must simultaneously disprove abuse 

allegations and affirm the credibility of a sovereign legal regime.49  

In short, judges face an interpretive quandary: whether to trust the institutions of the 

child’s home country to mitigate the danger, or to focus solely on the risk posed by the 

alleged abusive parent irrespective of foreign protective measures. This cross-border 

knowledge gap – uncertainty about foreign legal frameworks, enforcement of protection 

orders, social services, and cultural context – can lead to divergent outcomes and 

standards of proof across jurisdictions. It is a structural barrier that complicates the 

uniform application of Article 13(1)(b) —one that requires targeted interventions such 

 
46Silberman (2014) at 912-914. 
47Silberman (2014) at 221, 230–233. 
48See Baran v. Beaty, 526 F.3d 1340, 1352 (11th Cir. 2008) (“[T]o require the respondent to provide 

proof about the adequacy of another nation's legal system or its enforcement of protective services.”)  
49 Scott & Seltzer (2014) at 123, 129-132. 
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as improved judicial communication and better access to comparative legal 

information.50 

 
 

Bridging the Knowledge Gap:  Direct Judicial Communications as a Mezzo-level 

Intervention 

 

Efforts to close the structural knowledge gap in Article 13(1)(b) cases have 

increasingly emphasised mezzo-level judicial communication. The Hague Conference 

encourages mechanisms such as direct inter-judicial contact, especially through the 

International Hague Network of Judges (IHNJ), which enables judges in the requested 

State to consult with counterparts in the child’s habitual residence. These 

communications can clarify applicable foreign laws, assess the availability and reliability 

of protective measures, and provide essential context about the child’s return 

environment. By equipping courts with timely, case-specific information, these tools 

strengthen the integrity and consistency of grave risk determinations and promote more 

informed, balanced adjudication under the Convention.51 

 

Judicial Coordination as a Middle Path 

 

The International Hague Network of Judges (IHNJ) represents a mezzo-level 

intervention—situated between case-level adjudication and treaty-level reform—that 

aims to harmonise judicial practices and address procedural disparities in Hague return 

cases. Rather than altering treaty text or creating new obligations, the IHNJ enhances 

judicial communication, access to foreign legal context, and mutual understanding 

among courts handling Hague cases. It is particularly relevant to the complex and fact-

intensive inquiry under Article 13(1)(b), where cross-border judicial understanding is 

often crucial to resolving allegations of grave risk.52  

 

Structure of the IHNJ 

 

The IHNJ consists of judges from over 80 jurisdictions who facilitate judicial co-

operation in international child protection cases. Each participating State designates 

one or more judges to the network, creating a formal channel for cross-border 

communication in Hague return proceedings. Network judges are selected based on 

expertise in international child protection and commitment to cross-jurisdictional 

cooperation and trained in Hague processes including cross-border judicial cooperation. 

They serve as official liaison points, bridging procedural and informational gaps that 

frequently arise in child abduction cases.53 

 
50Elrod & Lindhorst (2012) at 317, 345–346. 
51HCCH, Guide to Good Practice under the Hague Child Abduction Convention: Part VI – 

Direct Judicial Communications (2022). 
52Picchi (2022) at 395-408.   
53HCCH, 25th Anniversary of the International Hague Network of Judges (Oct. 2023) (noting 

that “the IHNJ currently includes 152 judges representing 88 States in all major continents”). 
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While the Hague Abduction Convention does not explicitly regulate judge-to-

judge communication, an evolving and complementary soft-law framework guides 

this practice.54 The several HCCH guides to good practice on the Hague Abduction 

Convention, implementation of article 13(1)(b), and judicial communications, for 

example, guide practical implementation of the Convention. The Emerging Guidance 

and General Principles for Judicial Communications outlines the goals and limits of 

direct judicial communication.55 They emphasise that while such communications can 

provide valuable context—especially in cases involving Article 13(1)(b)’s “grave 

risk” exception—they must be conducted with great care to uphold judicial 

independence, respect domestic law, and preserve the integrity of the proceedings. 

Judges are advised to avoid discussing the merits of a case and to ensure 

transparency throughout any communication process. Whenever possible, parties 

should be notified in advance and given an opportunity to participate, and a record of 

the communication should be maintained. Communications are often facilitated 

through secure means, and in many instances, with the knowledge and support of the 

relevant central authorities--- a contracting state’s designated administrative agency 

for the Hague Convention. Importantly, the IHNJ does not alter the text or obligations 

of the Convention but serves to enhance mutual understanding of applicable legal 

standards and to streamline cooperation between courts.56 

The IHNJ’s primary communication tool is the The Judges’ Newsletter on 

International Child Protection. First published in 1999, it serves as an important 

communication tool for sharing experiences, commentary, and evolving best practices 

among members of the IHNJ and the broader judicial community.57 In the Newsletter, 

members of the network have described direct communication as a “sensible and 

prompt” method to resolve complex jurisdictional and procedural issues, especially 

those concerning a child’s best interests. The IHNJ thus plays an essential role in 

improving the responsiveness and coherence of Hague proceedings while safeguarding 

due process and judicial impartiality. Importantly, direct judicial communication is 

complementary to the central authority system under the Convention – it operates as a 

“judge-to-judge” channel to support and expedite cooperation mandated by Article 7 of 

the Convention. 

 

 

The Practice of Direct Judicial Communications 

 

How do these communications work in practice?  A core function of the IHNJ is 

the facilitation of direct judicial communications. These communications—usually 

conducted by email, videoconference, or telephone—enable judges in different 

countries to clarify procedural norms, confirm protective measures, or understand the 

legal environment in the child’s habitual residence. Though informal in form, these 

contacts are guided by emerging norms of fairness and neutrality, including the 

 
54Guzman & Meyer (2010). See also Kuchinski (2018) at 203. 
55HCCH, Emerging Guidance Regarding the Development of the IHNJ and General Principles 

for Judicial Communications (Prel. Doc. No. 3A rev. July 2012). 
56Ibid.  
57HCCH, The Judges’ Newsletter on International Child Protection. 
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requirement that parties are informed and allowed to participate in or review 

communications as appropriate. 58 

Typically, a network judge in the requested state (where the child was taken) can 

directly reach out to a network judge in the state of the child’s habitual residence. They 

might confirm whether there are ongoing custody proceedings, inquire about possible 

protective measures or undertakings if the child is returned, or coordinate the timing of 

proceedings. Communications are limited to procedural or logistical matters – e.g., 

scheduling hearings, verifying orders, or clarifying law – never usurping the deciding 

court’s authority on the merits of a case. 59 

 

 

Addressing Article 13(1)(b) Challenges 

 

Grave risk claims under Article 13(1)(b) of the Hague Convention often involve 

complex factual and legal determinations that transcend national borders. One of the 

central difficulties judges face is the lack of timely, reliable information regarding the 

legal, social, and protective frameworks available in the child’s country of habitual 

residence. Direct judicial communication, facilitated through the International Hague 

Network of Judges (IHNJ), helps bridge this gap. By enabling judge-to-judge contact, 

the IHNJ allows courts to clarify whether specific protective measures exist, whether 

they are enforceable in practice, and whether they would mitigate potential risks to the 

child upon return.  

This channel bypasses slow and often opaque diplomatic or intergovernmental 

routes and promotes faster resolution of urgent custody matters. For instance, a judge 

may reach out to an IHNJ peer in the requested state to determine if a restraining order 

would be recognised and effectively enforced. Such context-specific insights allow 

courts to evaluate “grave risk” not in isolation, but with a grounded understanding of 

the protective environment abroad, helping prevent both the wrongful denial and 

wrongful granting of return orders based on incomplete or speculative reasoning.60 

 

 

Enhancing Procedural Fairness, Safeguards and Mutual Trust 

 

While the IHNJ is not a comprehensive solution to the procedural and substantive 

complexities of Article 13(1)(b) cases, it represents a meaningful evolution in 

transnational judicial cooperation. This evolution encompasses procedural fairness and 

safeguards that are essential to ensuring that cross-border judicial dialogue respects the 

due process rights of the parties involved. Some jurisdictions require explicit consent 

from the parties before any communication may occur. For example, an Australian 

judge explained that “if there is no consent then the communication cannot occur,” 

and that all parties must be informed of and have the opportunity to respond to any 

 
58HCCH, Emerging Guidance Regarding the Development of the IHNJ and General Principles 

for Judicial Communications (Prel. Doc. No. 3A rev. July 2012). 
59Ibid. 
60Kuchinski (2018) 300-301.  
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information exchanged.61 More commonly, even where consent is not mandatory, 

parties are notified in advance and given the chance to provide comments or submit 

questions to be conveyed during the communication.62 

HCCH guidance outlines key procedural safeguards in direct judicial 

communications. These include: prior notice to all parties; the creation of a written 

record or transcript of any communication; and a prohibition on discussing the 

substance of the legal dispute or confidential information without the parties’ 

consent.63 These safeguards are now widely accepted, reflected not only in national 

court protocols but also in binding legal instruments. For instance, the United States’ 

Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) codifies these 

protections, requiring that parties be informed and that a record of judicial 

communication be maintained.64 

Importantly, judges surveyed by the HCCH have overwhelmingly agreed that, so 

long as “fundamental principles of due process are respected”—namely, the parties’ 

right to be heard and to contest any information exchanged—direct judicial 

communication does not compromise the fairness of the proceedings.65 

Judges also distinguish between procedural and substantive communications. 

Routine logistical matters—such as scheduling hearings, confirming the existence of 

orders, or coordinating the service of documents—are generally viewed as 

administrative in nature. Most judges agree that communications limited to such 

procedural issues “do not affect or compromise the independence” of the judiciary or the 

parties’ rights.66   

 

 

Legal and Procedural Bases: Legislative vs. Non-Legislative Bases 

 

There is no uniform global standard for authorising direct judicial communications 

in cases governed by the 1980 Hague Child Abduction Convention. Instead, a diverse 

range of legal and procedural frameworks has emerged across States. Some jurisdictions 

have established formal legislative provisions expressly permitting or regulating judge-

to-judge communication. Others rely on non-legislative mechanisms grounded in 

judicial discretion, court-issued practice directions, or customary administrative practice.  

A 2012 HCCH Special Commission recommended that States adopt a clear legal 

basis—either domestic or international—for judges to engage in direct communications 

and encouraged the incorporation of such provisions into future multilateral 

instruments.67  In response, many Contracting States undertook reviews of their 

domestic legal frameworks, details of which were catalogued in the report, Direct 

 
61HCCH, The Judges’ Newsletter on International Child Protection, Vol. XXIV, 2020, at 28. 
62Ibid. 
63HCCH, Emerging Guidance Regarding the Development of IHNJ and General Principles for 

Judicial Communications (Prel. Doc. No. 3A rev. July 2012). 
64Unif. Child Custody Jurisdiction & Enf’t Act §§ 110(d), 111 (National Conference of Comm’rs on 

Unif. State Laws 1997); see also id. § 111 (requiring notice to parties and record of communications). 
65HCCH, The Judges’ Newsletter on International Child Protection, Vol. XXIV, 2020, at 6, 12. 
66Ibid. at 13. 
67HCCH, Emerging Guidance Regarding the Development of the IHNJ and General Principles 

for Judicial Communications (Prel. Doc. No. 3A rev., July 2012).  



Athens Journal of Law October 2025 

 

557 

Judicial Communications: Legal Bases and Practical Experiences – Synthesis of 

HCCH Members’ Responses (2023).68  

Two broad models of legal and procedural bases for judicial communications 

emerged from the report:   

 

• Legislative authorisation – where a statute, code, or binding rule explicitly 

permits (or directs) judges to communicate with foreign counterparts. These 

provisions typically set clear parameters for when and how such 

communications may occur, offering judges a codified foundation and 

institutional legitimacy for engaging in cross-border dialogue. 

• Non-legislative frameworks – where direct communications occur under 

inherent judicial powers, case law, court-issued practice directions, or simply 

as an administrative practice consistent with procedural law, without a specific 

statute. In these settings, judges often rely on professional norms, discretion, 

and guidance from judicial councils or international instruments to determine 

the appropriateness and scope of communications. 

 

Table 1 is a “snapshot” of legislative authorisation and non-legislative 

frameworks among Contracting States, derived from a 2023 HCCH survey of judicial 

communications practices. It illustrates the diversity of approaches that exist across 

jurisdictions and underscores the importance of both formal and informal mechanisms 

for supporting international judicial cooperation.69  

The Contracting States listed in Table 1 are illustrative of some common 

practices and variation in approaches to judicial communications.  Numerous other 

States have adopted one or a combination of these approaches. For instance, 

Ecuador’s Code of Childhood (Art. 121) enables direct contacts to secure a child’s 

return; Nicaragua’s Family Code (Art. 515) permits using modern communication 

methods in international abduction cases; Dominican Republic, El Salvador, Hungary, 

the Netherlands, Czech Republic, and others report having either legislative provisions 

or formal protocols in place..70 

 

 

 
68HCCH, Direct Judicial Communications: Legal Bases and Practical Experiences – Synthesis 

of HCCH Members’ Responses (HCCH Prel. Doc. No. 6, Dec. 2023).  
69Ibid.  
70HCCH, Direct Judicial Communications: Legal Bases and Practical Experiences – Synthesis 

of HCCH Members’ Responses (HCCH Prel. Doc. No. 6, Dec. 2023). 
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Table 1. Comparative Approaches to Direct Judicial Communications 
Countries with Legislative Authorization  

(Formal law or rule) 

Countries Relying on Non-Legislative Practice 

 (Guidelines, inherent powers) 

Argentina: Civil and Commercial Code (2015), Art. 2612 – 

authorizes judges to communicate directly with foreign judges 

“when the situation so requires,” provided due process is 
observed. 

Australia: No specific statute; common-law discretion applies. The 

Chief Justice’s approval and concentration of Hague cases in Family 

Court have enabled an internal practice allowing direct judge 
communications as a matter of judicial administration. Australian 

judges view such communication as an “administrative function” to 
facilitate the Convention, often contingent on party consent and 

fairness safeguards. 

United States: Uniform Child Custody Jurisdiction and 

Enforcement Act (UCCJEA) § 110 – adopted in 49 states – 

mandates that when a court learns of a simultaneous custody 

proceeding in another jurisdiction, it “must stay its action and 

communicate” with the other court to determine the appropriate 

forum. The UCCJEA treats foreign countries as U.S. states for 
these purposes and requires a record of the communication and 

opportunity for parties to be heard. 

Canada: No federal statute, but the Canadian Judicial Council in 

2007 approved a Network of Contact Judges. This Network issued 
“Recommended Practices for Court-to-Court Judicial 

Communication” (2009) – effectively guidelines checklist for judges 

to initiate direct contact, with due process safeguards (avoiding 
merits discussion, copying communications to parties, etc.). In 2011, 

Canadian judges also published a how-to guide, “How to 

Communicate with a Judge in Another Jurisdiction,” outlining 
procedures for both domestic and international communications. 

Spain: Law 29/2015 on International Legal Cooperation in Civil 

Matters, Art. 4 – expressly authorizes Spanish courts to engage 
in direct judicial communications with foreign courts “without 

any intermediation,” as long as the foreign law is respected. It 

stipulates such communications “shall not affect the 
independence of the courts or the rights of the parties.” (This 

law also amends related provisions to facilitate obtaining foreign 

law information via direct judge contacts.) 

United Kingdom: No dedicated statute for judge communication. 

English courts rely on inherent powers and the leadership of the 

Head of International Family Justice (a senior judge) to facilitate 
contacts. A former UK liaison judge described this as a modern form 

of “judicial activism” serving transnational justice, within the limits 

of judicial discretion. Direct communications are undertaken when 
needed under the general duty of cooperation in child abduction 

cases, viewed as implicitly encouraged by the Hague Convention 

itself. (The UK has formal protocols to designate liaison judges, but 
the practice itself does not rest on a specific Act of Parliament.) 

European Union: Brussels II ter Regulation (Council 

Regulation (EU) 2019/1111), Art. 86 – in force 2022 – provides 

that courts “may cooperate and communicate directly” with 
courts of other member States in matters of parental 

responsibility and child abduction, provided procedural rights of 

parties and confidentiality are respected. This EU-wide rule 
explicitly endorses use of “any appropriate means” of judge-to-

judge communication for specified purposes (e.g., locating a 

child, coordinating simultaneous proceedings). 

Hong Kong (China SAR): Developed practice through case-law 

and practice direction. After a 2013 Court of Appeal decision 

highlighted the need for judicial co-operation (while cautioning 
against informal contacts), the Hong Kong High Court in 2014 

issued Practice Direction 25.1 – “Guidance on Judicial 

Communications in International Family Disputes Affecting 
Children.” This guidance closely follows the HCCH Principles, 

ensuring any direct communication is documented and limited to 

procedural matters. 

Switzerland: Federal Act on International Child Abduction 
(2007), Art. 10(1) – mandates that courts “shall cooperate as 

required with the authorities of the State in which the child had 

his or her habitual residence before abduction.” Swiss law thus 
imposes a general duty of judicial cooperation in abduction 

cases. (In addition, Swiss procedural law obliges family judges to 

investigate facts ex officio, which further empowers reaching out 
for information abroad in the child’s interest. 

New Zealand: Lacking a broad statutory mandate, NZ judges have 
engaged in ad hoc direct communications as a matter of practice. A 

survey response noted such communications are “informal” and 

handled case-by-case. Notably, the High Court in NZ adopted Rule 
1.22 in its Rules of Court to regulate cross-border judge 

communications (e.g., requiring party consent and respect for foreign 

law). This rule codifies best practices but is viewed as affirming an 
existing inherent ability rather than creating a new right. 

Uruguay: Law 18.895 of 2012 (Return of Illegally Removed 

Minors) – Article 28 directs the Supreme Court to designate a 

“Liaison Judge” to facilitate direct judicial communications in 
Hague cases, and authorizes reciprocal consultations between 

courts (to be recorded in the case file, with parties notified). This 

law effectively implements the IHNJ concept in Uruguayan 
domestic law. 

Israel: No specific provision in law; however, in practice Israeli 
judges have occasionally engaged in direct contacts on an informal 

understanding. As one report notes, communications in Israel occur 

“on an informal basis” given their primarily logistical character (e.g., 
to check on hearing schedules or warrant status), and thus have not 

been seen as legally problematic or requiring explicit authorization. 

Source: HCCH, Prelim. Doc. No. 8, June 2023 Direct Judicial Communications: Legal Bases and 

Practical Experiences – Synthesis of HCCH Members’ Responses (HCCH Prel. Doc. No. 6, Dec. 2023). 
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Limitations of Judicial Communications 

 

Direct judicial communications may enhance procedural coordination between 

judges in Hague Convention cases, but their limitations become apparent—especially 

when courts diverge in their interpretation and application of the Article 13(1)(b) “grave 

risk” exception. A core challenge is the lack of harmonised legal definitions, especially 

regarding domestic violence.71 While judicial dialogue can help clarify legal procedures 

or the factual basis of allegations, it cannot resolve divergent legal thresholds that govern 

how those facts are evaluated. Even within the European Union, where harmonization is 

an explicit goal, member states continue to differ significantly in how they define and 

prosecute domestic violence.72 Such fragmentation undermines mutual legal 

understanding and mutual confidence, and reduces the effectiveness of judge-to-judge 

communications in complex return proceedings. 

Judicial independence also constrains the practice. In jurisdictions with strong 

norms of judicial autonomy—particularly common law systems—judges may be 

reluctant to engage in communications that could be perceived as compromising their 

decisional independence.73 The HCCH emphasises that such exchanges must respect 

judicial independence and procedural fairness, but their voluntary, confidential, and 

non-binding nature can raise concerns about transparency, legitimacy, and even the 

appearance of ex parte conduct.74  Practical obstacles also persist. Language barriers, 

incompatible court procedures, and time zone differences may impede timely 

communications.  

While direct judicial communication is a promising procedural tool within Hague 

Convention proceedings, especially in addressing complex Article 13(1)(b) cases, its 

utility remains constrained by structural and systemic limitations. Divergent legal 

definitions—particularly around domestic violence—limit the effectiveness of cross-

border judicial dialogue, while concerns over judicial independence and inconsistent 

procedural safeguards may create hesitancy among judges. Practical challenges such 

as language barriers, incompatible procedures, and time constraints further reduce its 

reliability in urgent or sensitive cases. These limitations highlight the need for targeted, 

mezzo-level reforms that can build institutional trust, clarify procedural boundaries, 

and support judges in using this tool consistently and confidently.  

 

 

Recommendations: Advancing Judicial Communication as a Mezzo-Level 

Intervention 

 

The International Hague Network of Judges (IHNJ) functions as a mezzo-level 

intervention—operating between treaty obligations and individual casework—to 

 
71HCCH, Draft Guide to Good Practice on Article 13(1)(b) of the Hague Convention, ¶12 

(June 2011. 
72Picchi (2023) at 105, 110 in A European Perspective on the Proposed EU Directive on 

Violence Against Women, in Domestic Violence and Parental Child Abduction 105, 110 (M. 

Menz et al. eds., 2023). 
73Mastracci (2019) at 323. 
74HCCH, The Judges’ Newsletter on International Child Protection, Vol. XXIV, 2020, at 12–13. 
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address persistent gaps in Article 13(1)(b) proceedings. While not a substitute for legal 

harmonisation, structured judicial communication offers an immediate, adaptable tool 

to reduce procedural inequities, clarify risk, and support more consistent child-focused 

outcomes.  

Even where legal frameworks are robust, judicial discretion, national biases, and 

interpretive uncertainty may undermine the Convention’s core promise of prompt and 

consistent child return. The following targeted reforms aim to support the diffusion 

and institutionalisation of judicial communications within the Convention’s existing 

architecture, while responding to the concerns of both seeking and taking parents. 

 

Strengthen Legal and Procedural Foundations 

 

Contracting States should adopt clear rules—through legislation, practice 

directions, or judicial guidance—that authorise and regulate judge-to-judge 

communication. Table 1 illustrated examples of these legislative and practice 

dimensions. Codifying these practices strengthens judicial confidence, ensures 

procedural clarity, and reinforces due process protections for all parties. These 

frameworks should preserve judicial discretion, require notice to parties, and ensure a 

written record of communications—principles already reflected in HCCH guidance 

and national best practices.75 

 

Institutionalise Judicial Communication Through Training and National Networks  

 

Judicial training programs should emphasise the value of a network approach to 

direct judicial communication as a practical, ethically sound tool that supports child 

protection in complex international cases. One example is the U.S. State Department–

administered U.S. Network of Judges, which currently includes three state-court 

judges serving as IHNJ liaisons. These judges are listed on the State Department's 

Judges Network website, which provides contact information and serves as a conduit 

for informal peer consultation. This network is featured on the Department’s public 

website, offering a foundation for training and outreach.76 Canada also maintains a 

robust judicial liaison structure through its Canadian Network of Contact Judges, 

which complements its IHNJ participation. This network includes provincially and 

territorially appointed trial judges as well as federally appointed judges who serve as 

international liaison judges.77 

Training efforts may be most impactful when they extend beyond procedural 

mechanics to highlight the child-cantered purpose of judicial communication—

namely, supporting decisions that affect a child’s safety and well-being through access 

to reliable cross-border information. National judicial colleges, bar associations, and 

international partners such as the HCCH are well-positioned to develop regionally 

 
75HCCH, Direct Judicial Communications: Legal Bases and Practical Experiences – Synthesis 

of HCCH Members’ Responses, Prelim. Doc. No. 8, June 2023. 
76U.S. Department of State (2025), For Judges: Hague Conference International Hague 

Network of Judges. 
77HCCH, Direct Judicial Communications: Legal Bases and Practical Experiences – Synthesis 

of HCCH Members’ Responses, Prelim. Doc. No. 8, at 22–23 (June 2023). 
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tailored workshops, simulations, and continuing education programs that reflect this 

goal. Such programs can familiarise judges with the ethical and procedural dimensions 

of initiating communication, while also offering practical tools for evaluating 

protective measures and assessing grave risk under Article 13(1)(b). When viewed 

through a child protection lens, direct judicial communications become a meaningful 

component of the court’s role in fulfilling both the letter and spirit of the Convention. 

 

Diffuse the Judges’ Newsletter on International Child Protection to Share Successes 

 

Promoting the thoughtful use of judicial communication depends in part on 

visibility. The HCCH’s Judges’ Newsletter on International Child Protection offers an 

exemplary model for documenting and disseminating practical experiences.78 By 

publishing case studies, reflections from liaison judges, and summaries of successful 

cross-border communications, the Newsletter provides a trusted platform to normalise 

and celebrate the responsible use of judge-to-judge communication—particularly in 

Article 13(1)(b) cases where coordinated protective measures have enabled safe returns 

or clarified risk. 

Expanding and replicating this model—regionally or nationally—could accelerate 

the diffusion of best practices. Judicial councils, bar associations, and international 

training bodies might consider sponsoring similar publications or online repositories 

focused on family law and international cooperation. By institutionalising this form of 

peer learning, the international legal community can foster confidence in cross-border 

dialogue and support a growing body of practitioners equipped to use it effectively. 

 

 

Conclusion 

 

This paper has explored the evolving role of direct judicial communication under 

the Hague Child Abduction Convention, particularly in cases involving the Article 

13(1)(b) “grave risk” exception. When international parental child abduction cases 

become entangled with allegations of domestic violence, courts must navigate the 

tension between procedurally fair grave risk assessments, prompt return, and the child’s 

safety. Direct judicial communications offer a critical mezzo-level intervention: not 

altering treaty obligations, but bridging the operational divide between national systems 

and lived case realities. 

Despite its promise, this tool faces institutional and practical limitations that 

impede broader uptake. Divergent legal definitions, judicial hesitancy grounded in 

norms of decisional independence, and logistical constraints all diminish its full 

potential. Yet as this paper demonstrates, direct communication remains one of the 

few mechanisms capable of bringing real-time clarity to high-stakes return decisions. 

It allows judges to verify protective measures, coordinate logistics, and assess grave 

risk in context—not abstraction. 

For policymakers, strengthening the IHNJ and its integration into domestic court 

practice is a strategic opportunity. Reforms should focus on codifying ethical and 

 
78The Judges’ Newsletter on International Child Protection (biannual publication, avail. at 

https://www.hcch.net/en/publications-and-studies/publications2/judges-newsletter. 
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procedural safeguards, expanding judicial training, and fostering a culture of 

transparency and mutual respect. For practitioners and child advocates, encouraging 

courts to leverage this channel can lead to more informed, child-sensitive outcomes—

especially as parents must navigate opaque systems across borders. And for judges, this 

tool affirms their autonomy while offering practical support in the pursuit of justice. 

Ultimately, the success of the Hague Convention depends not only on legal 

commitments but also on the operational capacity to deliver timely, fair, and protective 

outcomes. By investing in and normalising direct judicial communication as a 

functional, rights-respecting instrument, states can fulfil both the spirit and the letter of 

the Convention—while serving the best interests of the children and families it was 

designed to protect. 

 

 

Directions for Future Research 

 

While this paper has examined the legal and procedural contours of Hague 

Abduction Convention Article 13(1)(b) and direct judicial communications in Hague 

Convention cases, further research is necessary to evaluate how this mezzo-level 

intervention operates across jurisdictions and impacts outcomes in practice: 

 

• Empirical studies should document the frequency, form, and results of judge-

to-judge communication, particularly in cases involving Article 13(1)(b) 

claims. Comparative analyses can identify success factors, systemic barriers, 

and jurisdictional differences in judicial engagement. 

• Researchers should examine the effect of judicial communication on return 

outcomes and timeliness. This includes assessing whether such communication 

reduces delays, facilitates voluntary agreements, or contributes to the development 

and implementation of effective protective arrangements for children. 

• More attention must be paid to the experiences of seeking parents. 

Understanding whether they are informed about judicial communications, and 

whether they perceive these exchanges as enhancing fairness or procedural 

integrity, is critical for improving practice and trust in the system. 

• Research should also assess States’ institutional capacity required to support 

effective judicial communication, including training, language support, secure 

technology, and administrative coordination. Identifying resource disparities 

may help guide future investments or international assistance efforts. 

• Further inquiry into dissemination tools—such as the Judges’ Newsletter on 

International Child Protection—can reveal how success stories and emerging 

norms are shared, adopted, and operationalised across jurisdictions. Evaluating 

the impact of these platforms may inform strategies for broader diffusion of best 

practices. 

 

Advancing research in these areas will strengthen the evidentiary foundation for 

judicial communication as a rights-respecting, child-cantered procedural innovation, 

and help promote more consistent and equitable implementation of the Hague 

Abduction Convention worldwide. 
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Menopause and Perimenopause: 

Ethics, Rights, Well-being 

 
By Marzia A. Coltri 

  
Human rights and healthcare converge distinctly when examining how life changes, 

like perimenopause and menopause, impact emotional health, interpersonal 

relationships and human connections. This paper examines medical factors, such as 

psychophysical symptoms, anxiety, cognitive challenges, mood alterations and 

cultural factors, emphasising their effects on physical and mental change, social 

belonging and personal identity. Psychophysical symptoms, such as anxiety, cognitive 

challenges and mood alterations, as observed in counselling and healthcare settings, 

can affect relationship quality and lead to stigma, isolation and misunderstanding. 

Medical and philosophical perspectives underline the importance of early recognition 

of physical and emotional symptoms. This approach and appropriate healthcare and 

counselling are essential for supporting women during significant life changes. A key 

interpretation of these physical and emotional symptoms is also found in the 

Aristotelian concept of the ‘matter-form/soul-body’ relationship. Creating supportive 

environments, through education, workplace policies, empathetic communication and 

government, can enhance well-being and human rights and strengthen relationships. 

Through case study analysis, this paper advocates for holistic support approaches - 

integrating medical care with therapeutic interventions like person-centred, CBT, 

mindfulness and pluralistic approaches - to improve understanding and connection 

during these significant life phases. 

 

Keywords: Perimenopause; Menopause; Life stages; CBT; Healthcare; Social 

well-being; Mental health; Pluralistic approach; Human rights. 

 

 

Introduction 

 

The term “menopause” originates from the Greek words "mēns" and "pausis," 

meaning monthly and cessation and the Latin word as “menopausis. This term 

signifies a stop or break, marking the conclusion of menstrual cycles and fertility. 

When the term “menopause” first entered my vocabulary, during my counselling 

diploma, I immediately assumed it was a universal and standard human condition, 

affecting all women within a specific age range with similar symptoms. However, 

menopause is a complex biological process that marks the end of a woman’s 

reproductive years, typically occurring between the ages of 45 and 551.   

A new UN DESA report, "World Population Prospects: The 2015 Revision," 

states that by 2030, there will be about 1.2 billion menopausal and postmenopausal 
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women worldwide, increasing to 1.7 billion by 20502. Moreover, Grand View 

Research3 reported that, in 2020, the global menopause market was valued at 

approximately USD 16.7 billion and is expected to continue growing. 

There is still a stigma and bias surrounding the socioeconomic and health changes 

that many women experience during menopause. Understanding that this stage of life is 

not a homogeneous experience, meaning that every woman will not have a similar 

experience. We must understand that women varied coping mechanisms—each with its 

own needs and challenges—are vital to our workforce’s health. As Griffiths, 

MacLennan & Hassard (2022)4 remind us, addressing menopausal symptoms in the 

workplace is essential, as it can significantly impact employee performance and well-

being. 

This paper will examine the ethical perspectives and regulatory frameworks 

surrounding menopause. The study will specifically examine the experiences of 

women and minority groups, highlighting how conversations and debates often ignore 

their perspectives. Additionally, it will discuss how feminist ethics, which emphasises 

the importance of diverse perspectives and inclusive practices, aim to address this 

lapse by creating space for women’s voices. 

     It is vital to foster open dialogue across all levels of an organisation, offer targeted 

management training and create inclusive forums that acknowledge the leadership 

potential of menopausal and perimenopausal women. Perimenopause and menopause 

are significant and, yet, often overlooked phases in a woman’s life, following years of 

hormonal fluctuations and symptoms that vary widely in onset and intensity5. Despite 

the growing presence of women over forty-five in the workplace, menopause remains 

a stigma and is frequently unacknowledged in workplace policies. As highlighted in 

recent research, the lack of awareness and structural support leads to diminished work 

ability, increased absenteeism, and silence around these challenges, which are often 

mistaken for general stress or burnout6. This gap highlights the importance of 

addressing this topic and the need to normalise conversations about menopause as a 

collective organisational responsibility, rather than an individual issue, ultimately 

enhancing workplace well-being, productivity, and equity. 

 

 

Understanding Ethical Considerations During Menopause 

 

Ethics, rooted in ancient Greek philosophy, are linked to the flourishing of human 

life. In Aristotle’s Nicomachean Ethics (c. 350 BCE)7, virtue (aretē) and practical 

wisdom (phronesis) guide individuals towards eudaimonia, i.e. a state of flourishing 

and feeling of human fulfilment. Looking at menopause through this perspective urges 

us to see it not as a decline, but as a transformative life stage that requires dignity, 

ethical consideration and support.  

 
2United Nations (2019). 
3Grand View Research (2023). 
4Griffiths, MacLennan & Hassard (2022). 
5Verdonk, Bendien & Appelman (2022). 
6Verdonk, Bendien & Appelman (2022). 
7Aristotle (2024). 
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The Aristotelian idea of the relationship between matter, form, soul and body 

offers another valuable way to interpret these physical and emotional symptoms. In 

Aristotle’s De Anima or On the Soul (c. 350 BCE)8, the soul (psyche) is understood as 

the form of the body (soma). In this text, Aristotle explains his theory that the soul is 

the essence of a living body, suggesting that the soul and body are inseparable parts of 

one entity. In De Anima9 Aristotle states:    

 
“Hence, the soul must be a substance in the sense of the form of a natural body having life 

potentially within it. But substance is actuality, and thus soul is the actuality of a body as 

above characterized.”  

 

According to Aristotle’s thesis, the soul is the essence of a living body, suggesting 

that the body is subservient to the soul. By stating that the soul is the ‘actuality’ of the 

body, Aristotle suggests that the body’s life and energy depend on the soul, potentially 

justifying patriarchal dominance over the physical world. The concept implies that the 

two aspects of a living being are inseparable. Changes in the body during menopause 

can influence the emotional and psychological well-being of the soul. Therefore, 

feelings like fear or mood changes are simple manifestations of the body’s development, 

echoing Aristotle’s belief in the close link between the physical and emotional aspects. 

Therefore, the health of the body and mind is in a dynamic and evolving bond. 

Ancient Greek philosophical traditions, particularly those associated with the 

Pythagorean school10, reveal that early conceptions of divinity were predominantly 

male-centric. For example, Zeus is logos (the head), symbolising supreme authority. 

Zeus oversees each developmental decision and is “at the beginning, centre, and end of 

all beings”11. This evidence suggests that the decision-making process is often guided 

by rationality and a sense of cosmic order, reflecting a traditionally masculine 

perspective. And it raises an important question: why should women’s voices and 
experiences be overlooked during menopause? Instead, menopause should be reframed as a 

sacred transition, honouring women’s accumulated wisdom, resilience and life experience. 

Drawing on the metaphor of a “female pantheon”, we can challenge traditional 

androcentric narratives of divinity and ageing and, thus, encourage a shift in the 

perception of menopause, as a phase of decline, to menopause as a rite of passage12.  

Ancient Greek mythology suggests rich representations of powerful female deities, 

such as Athena (wisdom and strategy), Aphrodite (love and beauty), Hera (marriage and 

protection of women), Demeter (fertility and nurturing), Artemis (independence and 

security), Hestia (domestic stability), and Persephone (renewal and transformation). 

Each deity embodies vital aspects of life and nature. These figures illustrate that 

femininity has always embraced strength, transformation and authority. If we support 

this feminist perspective, menopause can be understood, not as something to be feared 

or stigmatised, but as a profound, empowering stage of life that shares female wisdom 

and the development of identity13. 

 
8Atristotle (1986). 
9Artistotle (1986). Book II, Chapter 1, 412a20–412a27. 
10Betegh (2014). 
11Betegh (2014) at 161. 
12King (1998). 
13De Beauvoir (1996) [French original 1970]. 
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Specifically, men’s perspectives have dominated medical discourse, which treated 

menopause as a “problem” that required various interventions. Patriarchal mindsets have 

influenced this perception, demonstrating how these ideologies shape views. According 

to Greer (2018), medical experts have authored millions of words on and treatments for 

menopause, and it is a topic that has significantly less feminist literature available 

compared to other subjects. Feminist writers, like Virginia Woolf, attempted to address 

themes of menopause and menstruation in their work, but these elements were often 

excluded (Greer, 2018). 

Then again, Western women philosophers, such as Simone de Beauvoir (1908-

1986), a prominent figure in existentialism and feminist thought, have addressed 

menopause in their writings. De Beauvoir conceptualised menopause not just as a 

biological transition, but as a culturally charged crisis. In The Second Sex14, she 

famously wrote: 
 

“Woman frees herself from her chains in her autumn and winter years[...] she refuses 

social obligations, diets, and beauty treatment [...] Relieved of her duties, she finally 

discovers her freedom”.  

 

She suggests that menopause can represent a form of liberation from the roles 

imposed upon women by society. Freed from the expectations of fertility and the 

associated societal duties, women may find an opportunity to redefine their identities. 

De Beauvoir’s analysis presents menopause as a dual experience. It allows women to 

liberate themselves from societal expectations and explore personal freedom. 

However, this freedom happens when women are at an age when they are also 

marginalised by society, which leads to existential challenges. 

Nevertheless, as De Boer & Halsema15 argue, this so-called freedom is often 

illusory, providing a mask for more profound marginalisation. They build on Beauvoir’s 

notion of “myths” and apply it to the portrayals of menopause in contemporary fiction. 

They identify four dominant myths that frame women undergoing menopause. 

The first myth discusses how society portrays women as free from reproductive 

burdens; yet, it often redirects them towards neoliberal ideals of self-centred success. 

The second myth is related to the mother, who faces emotional emptiness after her 

children leave, exposing the myth of caregiving as the ultimate female purpose. The 

third myth is concerned with the “old, ugly, and sexless witch”16, a persistent echo of 

patriarchal derision for ageing female bodies. The final myth is about a wild, wise 

woman, but who is also silent and socially invisible.  
 

 

 
14De Beauvoir (2011) at 496-497. 
15De Boer & Halsema (2024). 
16De Boer & Halsema (2024) at 1. 
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Diverse Perspectives Beyond the Traditional Medical Framework 

 

Wulf H. Utian, an endocrinologist and a well-known expert in women’s health 

and menopause, established the first menopause clinic in 1967, which represented a 

significant shift in women’s health. His insights into menopause emerged during a 

major pharmaceutical conference in Berlin, where he recognised the need for a 

dedicated focus on this often-overlooked stage of a woman’s life. Utian discovered the 

female hormone, which is central to his mission of improving menopause treatment 

and support17. Utian has advised pharmaceutical companies to lead menopause clinic 

programmes and chaired the North American Menopause Society's Standards of Care 

Committee for 2025. 

The menopause clinic has evolved significantly over the years, to address the 

unique health needs of women during menopause. At that time, the field of 

menopause was dominated by male healthcare providers and pharmaceutical 

companies, creating a business model run by men for women. Women should 

examine significant ethical questions regarding the representation of gender and the 

understanding of female health issues. 

The traditional medical model often overlooks the personal and social dimensions 

of menopause. Dillaway18 argues that it is necessary to consider both individual 

experiences and societal contexts to understand this change. There are also alternative 

viewpoints that challenge the patriarchal narrative surrounding menopause. Kalra, 

Agarwal & Magon (2012) argue that a holistic approach considers the patient's 

physical, psychological, and social needs when planning therapy19. This method 

addresses the multidimensional aspects of menopause through a combination of food, 

exercise, and other forms of therapy. For example, some holistic practitioners 

advocate for a more natural approach to managing menopausal symptoms through 

lifestyle changes, dietary adjustments and stress management techniques. Thus, the 

situation illustrates that there are diverse perspectives on menopause that go beyond 

the traditional patriarchal framework in the medical field.  

In recent decades, women have increasingly shared their menopausal experiences 

online, bringing attention to the lack of information and support. As Malleret reported 

in her article, “Women around the world are challenging the stigma and lack of 

information around menopause.” Many are turning to blogs and social media to voice 

their experiences and advocate for better understanding and support20. 

For instance, a British doctor, Louise Newson, founded a menopause clinic in 

2015, with a passion for enhancing female health during this frequently disregarded 

stage of life. In a survey21 with 3,500 women in the UK found that, due to menopause, 

one in eight women resigned from their jobs, 21% did not receive promotions, and 

18% switched to part-time work. Newson, in “The Definitive Guide to Perimenopause 

and Menopause”22begins her introduction by discussing the case of Victoria, a 

 
17Utian (1978) & Greer (2018). 
18Dillaway (2020). 
19Kalra, Agarwal & Magon (2012). 
20Malleret (2024). 
21Newson & Lewis (2021). 
22Newson (2023). 
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perimenopausal woman who tragically took her life in 2021. This event was 

associated with the onset of mental illness and depression, which the local NHS 

attributed to symptoms of perimenopause. 

As a supporter of female health, she has worked determinedly to raise awareness 

about menopause, providing vital support and education to women. Equally, in the 

United States, influential medical figures, such as Jennifer Gunter, a gynaecologist 

activist for female health and author of “The Menopause Manifesto: Own Your 

Health with Facts and Feminism”23, have also contributed significantly to the 

conversation around menopause. Gunter24, who has been writing about women’s 

well-being for over a decade, addresses the significant amount of misinformation and 

misconceptions surrounding this topic, which deeply concerns her. She explains how 

she tackles this issue by stating, “Compared to men, women are less likely to have 

their pain treated, their symptoms taken seriously, or to receive an accurate diagnosis”. 

Also, Christiane Northrup, a former gynaecologist and obstetrician, asserts in her 

book, “The Wisdom of Menopause: Creating Physical and Emotional Health During 

the Change”, that menopause is “a mind-body revolution that offers the greatest 

opportunity for growth since adolescence”25. According to Northrup26, “Your 

emotions are your inner guidance system.” This collective effort is enhancing the 

discourse surrounding menopause, ensuring that women everywhere receive the 

support and education they deserve. As the dialogue expands globally, it lays the 

groundwork for a future where menopause is no longer an overlooked subject, but a 

vital part of female health conversations. 

In Europe, the gynaecologist, Alessandra Graziottin, from Italy, have been 

focusing on menopause and women’s health. At the same time, Annamaria Colao, an 

endocrinologist, has addressed various female health issues, including the 

Mediterranean diet. These experts play a crucial role in ensuring that women 

everywhere receive the necessary education and support they deserve. They are 

preparing for a future where menopause is a key part of women’s health discussions 

and a source of empowerment and wellness. 

There are also ethical and financial considerations to address; the costs associated 

with menopause consultations can present significant barriers for marginalised ethnic 

groups, who have financial constraints27. This situation brings to light essential 

considerations regarding equity in healthcare access, especially for those dealing with 

the stressful effects of menopause who may not have sufficient support. 
 

 

Cultural Differences: Non-Western and Western Experiences 

 

In non-Western societies, menopause is seen positively. In non-Western cultures, 

menopause is not a negative or medicated life event. In traditional Chinese culture, 

menopause is a natural, harmonious transition within the life cycle, associated with 

 
23Gunter (2021). 
24Gunter (2020). 
25Northrup (2006) at 15. 
26Northrup (2006) at 23. 
27Kochersberger, Coakley, Millheiser, Morris, Manneh, Jackson, Garrison & Hariton (2024).   
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wisdom and social respect rather than decline28. Similarly, among Indian (Rajput) 

women, menopause has been defined as a liberating experience, marking freedom 

from reproductive responsibilities and certain social restrictions, and allowing greater 

autonomy in later life29. Flint30 found that very few Rajput women reported the typical 

symptoms associated with the so-called “menopausal syndrome, such as depression, 

dizziness, or incapacitation”. Instead, menopause marked a critical cultural change: 

women who had previously lived under restrictions, such as purdah (seclusion), can 

socialise freely, engage in public life and interact with men, activities that they could 

not do before menopause. This role changes significantly elevated their social status 

and provided a sense of empowerment and freedom31. These positive cultural 

frameworks can function as protective factors, helping women view menopause with 

acceptance and resilience. Integrating these culturally rooted positive perspectives into 

healthcare models could offer migrant women a more holistic and empowering 

approach to managing menopausal transitions in Western contexts. 

Furthermore, women, who migrate from non-Western to Western societies often 

face a double challenge during the menopausal transition: not only do they experience 

the physiological changes associated with menopause, but they must also face cultural 

dissonance, systemic barriers and, often, stressful living conditions in their new 

environments32. Kirchengast says that migrant and refugee women may have worse 

menopause symptoms than native women. This variation is probably because of 

psychosocial stressors like poverty, language barriers and exclusion, which can make 

hormonal imbalances worse33.  

How can we support migrant women experiencing menopause in Western 

societies? How can we effectively integrate the perspectives of minority groups and 

international scholars into discussions about menopause? What role do men play in 

creating a supportive environment for women going through menopause? These 

questions are not just rhetorical: our society can play an essential role in creating a 

supportive environment for women going through menopause by adopting open 

dialogue, understanding women’s challenges, and advocating for inclusive and open 

policies and practices. The need for these policies is essential to make every woman 

feel validated, empowered and cherished during this significant phase of life. 

 

 

Case Study: Cognitive Behaviour Therapy in Menopause-Related Distress 

 

Throughout my counselling training and practice as a qualified practitioner, I 

have collaborated with various clients, including menopausal individuals. I will 

present a case study to illustrate how Cognitive Behavioral Therapy (CBT) can be 

applied to address specific challenges related to perimenopause. To enhance 

understanding, I will introduce a fictional character, Maria, a 45-year-old international 

 
28Su, Jogamoto, Yoshimura & Yang (2021). 
29Flint (1975); Kirchengast (2024). 
30Flint (1975) at 162. 
31Flint (1975). 
32Kirchengast (2024). 
33Zou, Waliwitiya, Luo, Sun, Shan, Zhang & Huang (2021). 
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academic in higher education, who has reported experiencing cognitive and emotional 

symptoms associated with perimenopause. These symptoms include difficulties with 

concentration, anxiety about her professional performance, and negative self-reflections. 

Maria also expresses concerns about being perceived as "less capable" by colleagues 

and students, particularly during lectures when she struggles to find words or maintain 

clarity. This therapeutic approach is included to demonstrate how CBT can effectively 

support individuals in managing these challenges, providing practical insights into its 

application in a real-world context.  

Using Judith Beck’s34 framework for CBT based on her father, Aaron Beck’s35 

work, these experiences were analysed through the lens of automatic thoughts and 

cognitive process distortions. For instance, during reflective moments in therapy, 

Maria voiced internal statements such as, “This is too hard”, “I may not be able to 

master this” and “What if I try it and it doesn’t work?”36. These thoughts reveal 

distortions, including catastrophisation and overgeneralisation, which intensified her 

anxiety and undermined her confidence in the academic environment. 

To address these patterns, as a counsellor, I engaged in therapeutic dialogue, 

using collaborative empiricism, a cornerstone of CBT. Following Beck’s model, the 

therapist will ask, “What was going through your mind when you started feeling this 

way in class?”37. This CBT question helped Maria to articulate and examine her 

internal dialogue. Together, they began identifying the beliefs underpinning her 

distress, such as, “If I don’t perform perfectly, I’ll lose respect” - an intermediate belief 

that reflected a more profound core belief about self-worth being tied to productivity. 

Structured sessions included setting the agenda, a CBT technique designed to 

empower the client and provide focus38. The therapist introduced the idea by stating, 

“At the beginning of each session, we’ll identify the problems you’d like to work on 

today.” This collaborative strategy reinforced Maria’s agency and allowed for targeted 

exploration of her professional and emotional challenges. 

Maria was further supported through Socratic questioning, with prompts like: 

“What evidence supports the idea that a small mistake defines your entire 

competence?” These questions helped her to reframe her perspective and develop 

alternative, balanced thoughts, such as: “Everyone makes occasional slips; this doesn’t 

diminish my overall effectiveness.” 

Beck39 draws an analogy between learning CBT and learning to drive or use a 

computer, noting that the process can initially feel awkward or discouraging, but 

becomes more natural over time. Maria resonated with this metaphor. She began to 

view menopause not as a threat to her professional identity, but as a transition 

requiring new strategies and self-understanding. 

This therapeutic journey demonstrates how CBT can be ethically and effectively 

applied in midlife transitions, such as menopause, to mitigate workplace distress, 

reinforce self-efficacy and promote psychotherapeutic flexibility. 

 
34Beck (2011). 
35Beck (1976). 
36Beck (2011) at 14-15. 
37Beck (2011) at 14-15. 
38Beck (2011) at 14.  
39Beck (2011) at 15. 
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Regulatory Frameworks and Equality, Diversity Inclusion (EDI) Analytical 

Approaches 

 

The menopause affects the lives of most women, as well as trans men, non-binary 

individuals and intersex individuals, and it is recognised as a workplace and trade 

union issue. 

The CIPD (Chartered Institute of Personnel and Development)40 report indicates 

that 73% of women, aged 40–60, experience symptoms related to menopause, with 

psychological issues like anxiety, depression and diminished confidence being 

prevalent. Two-thirds (67%) of these women report a predominantly negative impact 

on their work, and over half have taken time off, due to symptoms. Despite this, only 

25% of organisations have implemented menopause policies, leaving many 

employees without adequate support. In the survey, employees indicated that support 

initiatives like flexible work arrangements and improved temperature management are 

among the most beneficial support interventions, but they often fall short of being 

adequate. Women with disabilities or from ethnic minority groups are particularly 

prone to experiencing adverse career effects. Disturbingly, 17% have contemplated 

leaving their jobs, due to insufficient support, and over 10% shared feeling 

discriminated against. The report encourages organisations to create a culture where 

women’s health issues can be openly addressed, the adoption of flexible policies, and 

provision of training for managers in this regard, while urging policymakers to include 

menopause in their equality agendas and evaluate its economic consequences. A 

survey employee41 mentions:  

 
Due to forgetfulness and not being as sharp with my recall as usual, I am often considered 

less able to present to important stakeholders, which is a huge shift for me, as I was 

considered one of the most valued team members.  

  

University College Union (UCU), for instance, prioritises raising awareness 

about women’s and other minority groups’ health issues, particularly those related to 

menopause. Menopausal people may require specific workplace adjustments and, 

therefore, UCU has developed guidance for organisation branches and representatives 

to support them effectively. The UCU framework42 specifically addresses that trans, 

intersex and some non-binary individuals may also experience menopause; therefore, 

it is crucial to address workplace stigma, to ensure that these individuals’ symptoms 

are taken seriously and that they receive explicit support in company policies. 

An estimated 75–80% of menopausal women in the UK are employed, making it 

essential for organisations to develop inclusive, legally compliant policies that treat 

individuals experiencing menopause with dignity and respect. The UCU’s online 

seminar of February 2025, “The Menopause is a Workplace Issue”, addresses the 

need for supportive strategies and solidarity, while menopause intersects with other 

aspects of identity, such as disability, race and sexual orientation. During this UCU 

session, we observed that women experiencing menopause are frequently excluded 

 
40CIPD (2023). 
41CIPD (2023) at 7. 
42UCU (2024). 
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from decision-making processes in academic settings, particularly those led by younger 

managers and senior male leadership. We also discussed that most institutions should 

create roles like Menopause Champions, like “International Scholars Voices”, “Race 

Equality”, or “Disabilities”43. These champions would represent the interests of 

menopausal and post-menopausal personnel on academic boards, research committees 

and strategic planning groups.  

Pryor44 examines menopause in academic workplaces, exploring how hybrid 

environments impact symptom management for higher education and professional 

employee services. Motivated by severe menopause symptoms that nearly led to her 

resignation, Pryor's findings highlight the correlation between workplace conditions 

and symptom severity. She found that supportive environments, job autonomy and 

effective management significantly alleviate these symptoms. Pryor also proposes 

integrating menopause considerations into HR policies, conducting workplace risk 

assessments and providing manager training for menopausal employees. Additionally, 

she hosts “Menopause Cafés” and leads discussions at Cardiff University to promote 

an inclusive workplace culture45.   

Another suggestion is for Equality, Diversity, and Inclusion (EDI) committees to 

prioritise menopause by implementing structured data collection and developing 

targeted policies46. This initiative would address the diverse challenges faced by 

individuals experiencing menopause, ensuring that workplace environments are more 

inclusive. By recognising and responding to the specific needs of employees during 

this significant life transition, the approach supports those affected by menopause, 

fostering a healthier and more equitable workplace. 

A further significant strategy is the creation of peer networks and safe spaces. 

Promoting and supporting initiatives such as 'Menopause Cafés' can provide institutions 

with informal forums where staff can openly discuss their experiences, seek peer advice, 

and voice concerns about the professional environment. For example, Staffordshire’s 

Menopause Café has successfully supported women and their families, providing a 

space for shared experiences and mutual support during menopause47. According to the 

organiser, Cheryl Adams, “if people come along and all they take from it is the fact they 

are not alone in this, then I've achieved what I've set out to do”48; the purpose is to 

communicate openly and provide support to women going through menopause. 

Institutions should mandate menopause-specific training for line managers, 

especially young people, to address health challenges, psychosocial impacts, structural 

inequalities and inclusive communication. Munn, Vaughan, Tataukikar, Davies & 

Harper (2022)49conducted an online survey highlighting the necessity for education 

and workplace training on menopause for women under forty. This initiative aims to 

enhance understanding and support among colleagues experiencing menopause at a 

 
43UCU (2024). 
44Pryor (2023), 
45Cardiff University (2023). 
46Women and Equalities Committee (2022). 
47Price & George (2025). 
48Price & George (2025). 
49Munn, Vaughan, Tataukikar, Davies & Harper (2022). 
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young age. Additionally, the European Menopause and Andropause Society (EMAS) 

advocates for comprehensive healthcare professionals’ education on menopause50. 

As Muir51points out, women in the professional environment, including those in 

the NHS, are not adequately informed or trained, and general practitioners (GPs) are 

not fully clinically prepared. Muir suggests that more training sessions for managers, 

workshops for all employees, and routine health checks are needed. We should also 

have lectures for all staff and make this topic compulsory in educational settings and 

assessments. 

Lastly, integrating feminist ethical principles into policymaking is essential for 

creating a supportive environment for women undergoing menopause. Academic 

institutions must value care and lived experience, ensuring that ageing women are 

retained and respected. They serve as leaders and mentors for future generations. For 

example, the University of Greenwich has ingrained these values into its policies; 

promoting diversity and acknowledging the valuable contributions made by 

menopausal women. 

Measuring the effectiveness of menopause support systems in the professional 

environment is essential for creating an inclusive and supportive environment for 

employees experiencing this natural transition. One effective strategy is to implement 

anonymous surveys and focus groups. Regularly administering anonymous climate 

surveys to measure the feelings of staff experiencing menopause regarding their 

safety. By further supplementing such surveys with focus groups, organisations can 

gather qualitative feedback that directly influences the design of inclusive policies and 

practices. A study by Viotti, Sottimano, Travierso, Martini & Converso (2021)52, 

which involved 1,069 menopausal women employed as administrative officers in a 

public organisation, found that menopausal symptoms aggravated the adverse effects 

of workload, leading to increased exhaustion. 

In addition to qualitative measures, monitoring human resources data is essential. 

Analysing trends in sickness absence, requests for adjustments and resignations, 

specifically among women aged 45-60, can reveal areas where support systems may 

fall short. For instance, understanding the patterns surrounding the uptake of flexible 

working arrangements and how this variable correlates with menopause-related 

requests can offer insights into the effectiveness of current professional environment 

policies and highlight where improvements are needed. Another study, by Viotti, 

Guidetti, Converso & Sottimano (2020)53, identifies work-related psychosocial 

factors, such as job autonomy and a health-oriented organisational climate, that 

positively influence work ability among menopausal women. 

Another critical avenue is integrating menopause data into more extensive equity 

and pay audits. By including menopause as a distinct consideration in gender pay gap 

reports and worker equity audits, organisations can promote visibility and 

accountability. Furthermore, including menopause in equality impact assessments 

(EIA), when reviewing new policies or structural changes, can help institutions to 

address the specific challenges menopausal employees face. 

 
50EMAS (2023). 
51Muir (2022). 
52Viotti, Sottimano, Travierso, Martini & Converso (2021). 
53Viotti, Guidetti, Converso & Sottimano (2020). 
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Curriculum development is critical for developing a professional environment 

culture. Mandatory menopausal awareness training for all academic and support staff 

is critical. This training should emphasise polite communication, practical support 

measures and acknowledge different menopause experiences. Furthermore, it is 

important to increase the integration of menopausal studies and health theories into 

educational curricula, particularly in the humanities, STEM, business studies and 

healthcare disciplines, in order to connect these courses with companies that foster a 

welcoming environment. Munn, Vaughan, Tataukikar, Davies & Harper (2022)54 

found that 80% of women under forty have no knowledge or a little knowledge of 

menopause, with 80% of those aged twenty to thirty and over thirty not being taught 

about it. They either have “no knowledge at all” or just “some knowledge” of the 

menopause55. The study also highlighted that women over thirty are “more proactive” 

in seeking information, whereas younger women often “use passive routes to acquire 

information”, mainly learning through family discussions rather than formal sources56. 

These findings emphasise the urgent need to embed menopause education earlier and 

more systematically in school and workplace settings.  

Awareness initiatives, particularly around key days, such as World Menopause 

Day (18 October) and International Women’s Day, can help to establish open 

conversations about menopause in the workplace. Organisations can use posters, 

newsletters and host events on this topic to raise awareness and minimise stigma. 

Other initiatives can include making resources like menopause toolkits, NHS 

factsheets and information guides, like “Menopause Matters”, easily accessible in staff 

rooms and HR portals, and hosting health and safety briefings. Monitoring HR data on 

sickness absence and resignations among women aged forty-five to sixty, for example, 

may identify gaps in support systems57. 
 

 

Menopause Frameworks: A Global Overview 

 

Legal protection is another essential component of effective menopause support 

systems. The Equality Act 2010 (UK) protects against discrimination based on age, 

sex and disability by recognising that severe menopausal symptoms can constitute a 

disability. This legislation necessitates that employers make reasonable adjustments. 

The Health and Safety at Work Act 1974 further mandates employers to safeguard 

staff’s mental and physical well-being, including ensuring appropriate environmental 

conditions. 

The UK Advisory, Conciliation and Arbitration Service (ACAS) states that 

employers ought to implement reasonable adjustments for menopausal employees58. 

Furthermore, the European Menopause and Andropause Society (EMAS) has 

 
54Munn, Vaughan, Tataukikar, Davies & Harper (2022).  
55Munn, Vaughan, Tataukikar, Davies & Harper (2022) at 8.  
56Munn, Vaughan, Tataukikar, Davies & Harper (2022) at 9. 
57Viotti, Guidetti, Converso & Sottimano (2020). 
58ACAS, 2024. 
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published a Menopause and Work Charter for menopause-friendly workplaces 

through policy, education and culture change59.  

In other European countries like France and Germany, discussions around 

menopause in the context of employee health and well-being are becoming prominent. 

Both nations are focusing on raising awareness and implementing policies to create 

supportive work environments. In a report conducted by Smith, Wilson & Alan60 on 

the impact of menopause in Germany they found that this supporting menopausal 

women is crucial for economic growth in Germany. However, a 2023 survey found 

that only 15% of women felt supported by their employers, with 25% reducing 

working hours or leaving the workforce. This lack of support costs German 

companies EUR 9.5 billion annually. Similarly, in France, while specific menopause 

legislation is still limited, existing employment laws offer certain protections, and 

there is a strong push for organisations to provide menopause-friendly environments 

through awareness training and accommodations. These initiatives are designed not 

only to improve the well-being of employees but also to retain experienced workers 

and promote inclusivity in the workplace61.  

Italian policymakers are beginning to address menopause in the professional 

environment. For instance, the Member of Parliament, Martina Semenzato, has 

proposed a parliamentary motion aimed at introducing national menopause awareness 

campaigns, establishing workplace well-being programmes, and providing financial 

incentives for menopause-friendly policies. In October 2024, she organised the event 

“Io non sono la mia menopausa” (“I Am Not My Menopause”) in Montecitorio, 

pointing out the need for greater workplace awareness and the impact of menopause 

on healthcare policies62.  

Formal legal protections for employees experiencing menopausal symptoms are 

still limited, despite the growing recognition of women’s health rights in the 

workplace. In Scotland, the case of Mandy Davies, a court employee with more than 

20 years of experience63, brings attention to this issue. Davies suffered from severe 

perimenopausal symptoms, including heavy bleeding, anaemia, memory loss and 

confusion64. These symptoms significantly affected her work performance, leading to 

an incident where she mistakenly believed that two court attendees had consumed her 

medicated water. As a result, she was dismissed, but was later awarded over £19,000 

in compensation. Analysis by the legal firm, Addleshaw Goddard LLP (2018), noted 

that the employer failed to adequately consider Davies’s menopausal symptoms, 

which contributed to findings of unfair dismissal and disability discrimination. The 

Employment Tribunal found that Davies’ dismissal was unfair and discriminatory 

under the Equality Act 2010. The tribunal emphasised that the employer had neglected 

to consider the significant effects of menopausal symptoms on Davies’ behaviour and 

performance, and had failed to provide reasonable adjustments. Consequently, Davies 

was reinstated and compensated for lost earnings and emotional distress. 

 
59EMAS, 2023. 
60Smith, Wildon &Akan (2025). 
61Phaidon International (2025). 
62Fondazione Onda (2024); Davies (2025). 
63Gov.uk (2018). 
64Kenner (2018). 
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The issue of menopausal misunderstanding is particularly critical when considering 

the challenges faced by minority ethnic groups, who may face additional barriers in 

managing menopausal symptoms65. Im, Kim, Choi & Chee (2022) and Stopforth, 

Bécares, Nazroo, & Kapadia (2021)66 indicate that racial discrimination limit access to 

support for minority ethnic groups, worsening health inequalities, and leading to 

insufficient or inadequate diagnosis and treatment.67 Consequently, these situations can 

result in prolonged symptoms and additional medical appointments, increasing 

workplace absenteeism and productivity. Kochersberger, Coakley, Millhehiser, Morris, 

Manneh, Jackson, Garrison & Hariton (2024)68 show that the type and severity of 

menopausal symptoms, as well as access to healthcare, vary significantly among different 

racial and ethnic groups. They determined that socioeconomic status does not fully 

explain these disparities. 

Additionally, Atkinson, Beck, Brewis, Davies, & Duberley (2021)69 claim that 

menopause in the workplace is a significant issue that requires protection from Human 

Resource Management (HRM) academics and practitioners. They propose an 

intersectional political economy approach, combining feminist political economy and 

intersectionality theory (Crenshaw)70, to better understand menopause at work. This 

approach connects macro-level gendered relations with micro- and meso-level factors, 

allowing for a more profound understanding of menopause experiences and promoting 

a broader bio-psycho-cultural perspective. This framework connects macro-level 

gendered relations comprising individuals, the state and society with micro- and meso-

level factors such as class, employment type, race, age and social status. 

Menopause also impacts neurodiverse individuals, often intensifying existing 

health challenges and complicating symptom recognition and management71. 

Neurodiverse women, such as those with autism or other neurological conditions, may 

experience more severe menopausal symptoms, greater difficulty accessing support 

and an increased risk of health complications. Additionally, Gottardello and Steffan’s 

neurodiversity research illustrates the importance of an inclusive setting72. Also, 

women with intellectual disabilities who also experience high levels of mental 

health conditions may face intensified menopausal symptoms and challenges in 

identifying or expressing them, which often leads to underdiagnosis or 

misattribution by carers and healthcare professionals73. 

Providing support and protection for individuals who are experiencing 

menopausal symptoms is essential. If symptoms associated with menopause lead 

to adverse treatment, such cases could potentially qualify as sex discrimination. 

The Americans with Disabilities Act (ADA) of 1990 does not define menopause 

as a disability. However, it does offer protection to employees who have a 

disability and, since menopausal symptoms significantly interfere with major life 

 
65Richard-Davis & Wellons (2013). 
66Im, Kim, Choi & Chee (2022); Stopforth, Bécares, Nazroo, & Kapadia (2021) 
67Blanken, Gibson, Li, Huang, Byers, Maguen & Seal (2022).  
68Kochersberger, Coakley, Millhehiser, Morris, Manneh, Jackson, Garrison & Hariton (2024). 
69Atkinson, Beck, Brewis, Davies & Duberley (2021). 
70Crenshaw (1989). 
71Kelly, Martin, Taylor & Doherty (2024).  
72Gottardello & Steffan (2024). 
73Corrigan, McCaron, McCallion & Burke (2025). 
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activities, this law could be applicable. This gap between policy and practice is 

evident in real-world cases of employment discrimination in the US; for instance, 

in the case Sipple vs. Crossmark of Georgia Sipple, a product demonstrator for a 

food company, who encountered significant barriers when requesting reasonable 

accommodations for her menopausal symptoms. 

In Australia, there is currently no specific national legislation directly 

addressing menopause in the workplace; however, existing anti-discrimination 

laws at the federal and state levels, such as the Sex Discrimination Act 1984, the 

Disability Discrimination Act 1992 and the Age Discrimination Act 2004, provide 

protection for employees experiencing menopause-related symptoms (Australian 

Human Rights Commission). These acts, collectively, address discrimination 

related to sex, disability and age, which are all relevant to menopause-related 

issues. 

State and territory laws further complement these federal protections. For 

example, the Anti-Discrimination Act 1991 (Qld) and the Equal Opportunity Act 

2010 (Vic) specifically prohibit discrimination based on sex, age and disability, 

providing avenues for employees facing menopause-related discrimination. 

Several prominent Australian companies have sought accreditation to become 

“menopause-friendly” workplaces, to improve retention, boost productivity and 

reduce absenteeism. These certifications typically assess workplace policies, 

communication practices and awareness efforts related to menopause74. 

Employers are increasingly aware of the impact of menopausal symptoms on 

their employees, leading to policies promoting flexible work hours, private rest 

spaces and medical assistance, creating a supportive environment. 
 

 

Conclusion 

  

Sociological structures that failed to recognise the full trajectory of women’s 

lives have perpetuated the exclusion of women from public and professional life 

throughout history. Menopause, when viewed through the Aristotelian and 

feminist lenses, becomes a call for justice, and flourishing and renewed societal 

engagement. Ethical leadership, today, requires transforming menopause, from a 

private challenge into a collective commitment to inclusivity, respect, and human 

flourishing. 

What strategies can organisations implement to support women and other 

minorities who experience menopause professionally? What role can younger 

generations play in establishing a menopause-supportive environment to advance 

gender equity professionally?  

Throughout history, women have faced considerable challenges in the 

professional environment, particularly as they age and enter menopause. In the 

early 20th century, women often left their jobs once they married or had children, 

highlighting a persistent belief that women were less valuable as their roles 

changed towards family care75. While there is an increasing awareness of 

 
74Gov.uk (2024). 
75Shortall & Collins (2025). 
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menopause at work in various countries, the level of formal recognition and 

protective measures varies significantly. Despite increasing awareness, the formal 

recognition of menopause-related needs in the workplace remains inconsistent, 

often resulting in discriminatory practices. This inconsistency demonstrates the 

need for ongoing advocacy and the development of comprehensive policies. 

Creating a menopause-supportive professional environment is an ethical and legal 

obligation that improves workforce retention, excellence and social justice. 
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Intersecting Language Policies and Linguistic Diversity 

in the Context of Commercialisation of Education: 

The Case of Marymount Teachers College 

 
By Tarashika Mashamba  

 
 The qualitative study was carried out to explore how language policies and 

linguistic diversity intersect with commercialisation of education at Marymount 

Teachers College in Mutare, Zimbabwe. The study was grounded in the 

constructivist paradigm and the Critical Identity Theory was employed as the 

theoretical framework. A case study was used. A purposive sample of twenty 

participants was drawn from educators, students, policy makers and language 

advocates. These research subjects participated in individual interviews and focus 

group discussions of ten participants each. Thematic content was employed to 

analyse quantitative data. A dominant concern among participants was the 

increasing emphasis on the English language as the educational institution studied 

adopted it in order to meet market demands. Indigenous languages were being 

devalued and not being emphasised in the formal education. Participants also noted 

that standardised language policies favour commercial partners like the Cambridge 

examination consortium. Focus group discussions revealed strong perceptions that 

commercialisation of education imposes a situation where some languages like 

English, are valued for their market, while others, like the indigenous ones are 

excluded. The study recommends an urgent need for balanced policies that promote 

multilingualism and protect indigenous languages, ensuring education systems are 

both economically viable and culturally inclusive. 

 

Keywords: Language policies; language diversity; commercialisation; Marymount 

Teachers College 

 

 

Introduction 

  

The global transformation of education into a commodified and industrialised 

sector has significantly influenced traditional societal structures. Language, 

religion, and gender—core components of cultural and identity politics—intersect 

complexly within this commercial framework. As education systems increasingly 

align with market-driven models, questions arise about inclusivity, equity, and 

cultural representation. 

Language policy in education is deeply embedded in broader social, political, 

and economic frameworks, often reflecting the ideologies and priorities of the 

state, the market, and global actors. In postcolonial contexts such as Zimbabwe, 

language policy is particularly complex, shaped by historical legacies of 

colonialism, the imperative for national unity, and the growing pressures of 
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globalisation. English, as a colonial inheritance, continues to dominate educational 

institutions, often at the expense of indigenous languages. Simultaneously, the 

commercialisation of education—driven by neoliberal reforms, privatisation, and the 

market-oriented restructuring of public institutions—has intensified competition 

among schools and colleges, placing a premium on language skills perceived as 

economically valuable, particularly English. 

This research explores the intersections between language policy, linguistic 

diversity, and the commercialisation of education at Marymount Teachers College 

in Zimbabwe. As a teacher training institution, Marymount plays a crucial role in 

shaping future educators’ perspectives on language and pedagogy. However, it 

also operates within a system increasingly influenced by global market logics, 

where language choices are often made based on their perceived utility in a 

competitive educational economy. This tension raises critical questions about 

whose languages are valued, whose voices are heard, and how education systems 

can (or fail to) support linguistic equity and cultural relevance. 

The study is situated at the crossroads of several important debates: the 

dominance of English in postcolonial education systems; the marginalisation of local 

and indigenous languages despite official multilingual policies; the shift toward 

standardised curricula and assessment frameworks; and the perception of language as 

a marketable skill in an increasingly globalised world. Through qualitative data 

gathered from focus group discussions, institutional documents, and key informant 

interviews at Marymount Teachers College, the research investigates how these 

dynamics are experienced, contested, and negotiated by students and educators alike. 

By focusing on Marymount Teachers College as a case study, the paper aims 

to illuminate broader national and regional trends, offering insights into the lived 

realities of language policy in action. It examines how institutional and policy-

level decisions influence classroom practices, student identities, and access to 

educational opportunities. Ultimately, the study seeks to contribute to ongoing 

efforts to create more inclusive, context-sensitive language policies that 

acknowledge both the instrumental value of global languages and the intrinsic 

worth of linguistic and cultural diversity. 

 

 

Literature Review 

 

Education is widely regarded as a fundamental human right and a cornerstone 

of socio-economic development. However, the global shift towards neoliberal 

economic models has transformed the education sector into a commodified and 

industrialised domain. This transformation, often driven by market forces, has 

significant implications for issues of language, religion, and gender within educational 

systems1. The commercialisation of education has led to increased private sector 

involvement, standardisation of curricula, and a focus on performance metrics, often 

at the expense of cultural and social inclusivity. 

 
1Ball (2012); Rizvi & Lingard (2010). 
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Language plays a critical role in shaping access to and outcomes in education. 

The dominance of global languages, particularly English, in educational systems has 

raised concerns about the marginalisation of local and indigenous languages. This 

linguistic hierarchy often aligns with power structures that privilege certain social 

groups over others2. As education becomes more commercialised, language policies 

tend to favour market-driven goals, often neglecting linguistic diversity and equity3. 

Religion, too, is deeply entwined with educational practices. In many societies, 

religious values influence curricula, school policies, and the overall ethos of 

educational institutions. The rise of private religious schooling and the influence of 

religious ideologies in public education pose questions about inclusivity and 

secularism, particularly in contexts where religious minorities may be marginalised4. 

Industrialisation in education often pushes for homogenisation and standardisation, 

which can side-line religious pluralism in favour of a “neutral” but often culturally 

dominant narrative. 

Gender disparities in education have been a long-standing concern, but the 

commercialisation and industrialisation of the sector introduce new challenges. 

The commodification of education can reinforce gender stereotypes, especially 

through curricula, teacher-student dynamics, and market-oriented school environments. 

Moreover, access to quality education remains unequal, with girls and women in 

many regions still facing significant barriers due to socio-economic, cultural, and 

institutional factors5. Gender-sensitive education policies are often overlooked in 

market-driven reforms, which focus on efficiency and output rather than equity 

and inclusion. 

In this context, a critical analysis of how language, religion, and gender 

intersect within the commercialised and industrialised landscape of education is 

vital. Such an analysis will provide insights into the systemic inequalities that 

persist and are potentially exacerbated by neoliberal educational reforms. It will 

also contribute to the discourse on developing inclusive education systems that are 

responsive to the needs of diverse learners. 

On the linguistic landscape, Zimbabwe is a multilingual country with rich linguistic 

diversity. The 2013 Constitution officially recognises 16 languages, including: Shona 

and Ndebele (majority languages) and English (official and administrative language). 

Other national languages include: Chewa, Chibarwe, Kalanga, Koisan, Nambya, 

Ndau, Shangani, Sotho, Tonga, Tswana, Venda, Xhosa, and Sign Language. “The 

State must promote and advance the use of all languages used in Zimbabwe, as well 

as respect for linguistic diversity.”6   

Zimbabwe’s language policy in education presents English as the primary 

medium of instruction from Grade 4 onward, although local languages can be used 

in early education (Grades 1–3), especially in rural schools. Shona and Ndebele 

are most commonly taught as subjects and sometimes used as media of instruction 

in early childhood education. The Ministry of Primary and Secondary Education 

 
2Phillipson (2009). 
3Tollefson & Tsui (2018). 
4Jackson (2014). 
5Unterhalter (2017). 
6Constitution of Zimbabwe, Section 6, 2013 
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has made efforts to integrate other indigenous languages into the curriculum, but 

implementation is uneven due to lack of resources, materials, and trained teachers. 

There are challenges in promoting linguistic diversity in Zimbabwe. These 

include the dominance of English. English remains the language of upward mobility, 

government, law, and higher education. This marginalises other languages, reinforcing 

inequalities. There is also limited production of textbooks and learning materials in 

minority languages. Urban schools overwhelmingly use English, further distancing 

learners from their mother tongues. Actual implementation of multilingual education 

policies is often weak. As Zimbabwe increasingly adopts market-oriented reforms in 

education, English medium private schools and international curricula have expanded. 

This trend often side-lines indigenous languages in favour of "global competitiveness", 

undermining the goals of linguistic inclusivity and cultural preservation. 

At Marymount Teachers College, the interplay between language policies and 

linguistic diversity has become increasingly complex amid the broader 

commercialisation of education. Language policies traditionally aimed at promoting 

English and Shona for instructional purposes are now intersecting with pressures to 

market the college to a broader and more diverse student base. As education becomes 

more commodified, the college faces the challenge of balancing market demands with 

inclusive language practices. This study seeks to critically analyse how these identity 

markers (Language Policies and Linguistic Diversity) are influenced by, and in turn 

influence, the commercial and industrial imperatives of modern education systems in the 

study area and across different or similar socio-political contexts. 

 

 

Problem Statement 

 

Marymount Teachers College stands at a critical intersection, where inclusive 

language policy must navigate the competing demands of linguistic diversity and the 

commercial imperatives of modern education. English remains dominant in instruction 

and administration, marginalising indigenous and minority languages. The drive for 

profitability often side-lines inclusion efforts, prioritising marketable and globally 

dominant English language. Limited resources and training hinder the implementation 

of inclusive multilingual education, especially for students and staff from 

underrepresented language communities. While commercialisation and industrialisation 

have introduced efficiency and accessibility in education, they may also marginalise 

certain groups based on language, religion, and gender. Current scholarship lacks a 

comprehensive analysis of how these factors interact in commodified education spaces. 

This gap undermines the potential for equitable education reform. 

 

 

Theoretical Framework 

 

The study was tethered in the Critical Identity Theory. The Critical Identity 

Theory (CIT) explores how individuals’ identities are shaped by and resist 
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dominant power structures7. In the context of education, CIT helps unpack how 

language policies influence identity formation, particularly in multilingual and 

commercialised institutions. CIT posits that language is a key site where power and 

identity intersect8. Students and educators at Marymount Teachers College 

negotiate their linguistic and cultural identities in response to institutional language 

norms9. The use of CIT provides insight into how intersecting language policies 

and commercial pressures shape identity dynamics in teacher education, with 

implications for policy, pedagogy, and inclusion. 

 

Figure 1. Application and Challenges of the Critical Identity Theory 

 
Aim 

 

• The study sought insight into the impact of commercialisation of education 

on language policies and linguistic diversity within the context of 

Marymount Teachers College. 

 

 
7Hall (1996); Norton (2013). 
8Weedon (1997). 
9Norton (2000). 
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Research Question 

 

The study focus was narrowed to the following research question: 

 

• How has the commercialisation of education impacted language policies 

and linguistic diversity? 

 

 

Methodology 

 

Research Philosophy 

 

The study is grounded in the constructivist paradigm, which posits that 

knowledge is socially constructed and context-dependent10. This philosophy is 

suitable for exploring complex social phenomena like language, identity, and 

educational policy. Participants’ lived experiences and perspectives are central to 

understanding how commercial forces shape linguistic inclusivity in education. The 

key assumption is that reality is subjective and shaped by human experiences; the 

research seeks to understand meanings and interpretations rather than test 

hypotheses. 

 

Research Approach 

 

The study follows a qualitative inductive approach. Rather than testing pre-

established theories, it seeks to build understanding from the ground up by analysing 

patterns in participants’ experiences and narratives. Inductive reasoning is 

engendered in that the study moves from specific observations (interviews, focus 

groups) to broader generalisations and theoretical insights11. There is also 

flexibility as the study allows for emerging themes during data collection and 

analysis. 

 

Research Design 

 

This study uses a case study design. Each participant or focus group is treated 

as a mini-case, providing depth and context to explore how commercialisation 

influences language policy and diversity across different stakeholder perspectives 

(e.g., educators, students, policy makers). Against this background, Yin’s case 

study approach12 supports rich, contextualised understanding and is especially 

useful for contemporary issues within real-life contexts. 

 

 
10Creswell & Poth (2018). 
11Creswell & Poth (2018). 
12Yin (2018). 
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Figure 2. Research Framework 

The adopted research framework is summarised below: Key: 

 
 

 

This study was guided by the constructivist research paradigm, which 

acknowledges that knowledge is socially constructed through interaction and 

interpretation. Rooted in this paradigm, the research adopted a qualitative 

approach to gain in-depth insights into participants' lived experiences, perceptions, 

and interpretations of language policy within the context of educational 

commercialisation. 

A case study design was employed, focusing specifically on Marymount 

Teachers College as a bounded system that illustrates broader dynamics in 

language policy and practice. The case study approach allowed for a detailed, 

context-sensitive examination of institutional and individual perspectives. 

Data collection involved two primary tools: semi-structured interviews 

with key informants (such as lecturers, administrators, and policy implementers) 

and focus group discussions with student teachers. These tools facilitated rich, 

dialogic engagement and provided multiple viewpoints on how language policies 

are experienced and understood within the college environment. 

To analyse the data, the study used thematic content analysis, enabling the 

identification of recurring patterns, themes, and contradictions across the data. 

This method supported the exploration of complex issues such as language 

dominance, cultural identity, and the market-driven restructuring of education. 

Overall, this methodology was well-suited to uncovering the nuanced, 

contextually grounded realities of language use and policy in a commercialised 

educational setting. 

 

Data Analysis 

Data 

Collection 

Research 

Design 

Research 

Approach 

Research 

Paradigm 
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Sampling Strategy 

 

Sampling Method 

Purposive sampling was used to select participants who have direct 

experience with the commercialisation of education and its influence on language 

use and policy13. This includes a diversity of roles to ensure a comprehensive 

understanding. 

 

Sample Size 

A sample of twenty participants was drawn from educators, students, policy 

makers and language advocates; was also selected to ensure variation in 

professional roles and language backgrounds. 

 

Table 1. Sample and sampling criteria 

Stakeholder Group 
Number of 

Participants 
Criteria 

Teachers     6 
Must teach in institutions affected by policy 

shifts 

Students 5 Enrolled in affected schools/universities 

School 

Administrators 
3 Involved in language policy implementation 

Policy Makers 3 Participated in education policy decisions 

Language Advocates 3 
Work with community-based language 

projects 

Focus Groups: Two focus group discussions were conducted (10 participants each, drawn from the 

sample above) to explore collective and interactive insights.         

Source: Field data 2025 

 

Ethical Considerations 

 

Conducting a study on intersecting language policies and linguistic diversity 

within the commercialisation of education at Marymount Teachers College 

required careful ethical considerations to ensure integrity, respect, and fairness. 

Key ethical concerns included: 

Informed Consent: Participants should be fully aware of the study’s purpose, 

their rights, and any potential risks before agreeing to participate.14   

Confidentiality and Anonymity: Researchers must protect participants' 

personal and sensitive information, ensuring that identities are not disclosed without 

consent15.   

Avoiding Harm: The study should not cause psychological, social, or 

professional harm to participants, particularly in discussions about language 

policies and their impact on education16. 

 
13Creswell & Poth (2018). 
14Creswell (2014). 
15Creswell (2014); Cohen, Manion & Morrison (2018) 
16Shohamy (2006); Cohen, Manion, & Morrison (2018). 
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Cultural Sensitivity: Given the study's focus on language and diversity, 

researchers should respect linguistic identities and avoid biases that may privilege 

certain languages over others17.   

Transparency and Honesty: Findings should be reported accurately, avoiding 

manipulation or misrepresentation of data to suit particular narratives18. 

Navigating Institutional and Political Influences: Language policies are often 

tied to larger political or economic agendas. Researchers should remain objective 

and avoid undue influence from stakeholders with vested interests in education 

commercialisation19.    

 

 

Results 

 

Interview and Focus Group Results Report 

 

Participants 

Twenty participants including educators, students, policymakers, and 

language advocates participated in individual interviews and two focus group 

discussions (10 participants each). 

 

Key Themes Identified 

1. Dominance of the English Language 

A dominant concern among participants was the increasing emphasis on 

English due to commercial imperatives. It was emphasised that educational 

institutions, including the study area, increasingly adopt English-only policies to 

attract even international students and meet market demands. 

The following verbatim quotes from participants illustrate this point of view: 

• "Our institution started offering almost all subjects in English. They say 

it's for global competitiveness, but our local languages do not have an 

adequate space in the curriculum." (Educator) 

• "Parents now choose schools based on English-medium instruction, 

believing it's a ticket to better jobs. Local languages are seen as 

backward." (Student Teacher) 

2. Marginalisation of Indigenous and Local Languages 

Many participants expressed concern that indigenous languages are being 

devalued and systematically excluded from formal education, particularly in 

private and international schools. 

The following verbatim quotes demonstrate this point of view: 

• "In my community, children no longer learn their mother tongue 

because schools discourage its use. It's heart-breaking." (Student 

Teacher) 

• "Language is identity. But now it's all about branding and marketability. 

Our linguistic heritage is under threat." (Language advocate) 

 
17Spolsky (2004); Cohen, Manion, & Morrison (2018). 
18Creswell (2014). 
19Spolsky (2004); Shohamy (2006). 
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3. Policy Shifts toward Standardisation 

Participants noted a move toward standardised language policies that favour 

national or international lingua francas, often influenced by commercial partners 

or international curricula (e.g., Cambridge examination syndicates). 

The following quotes illustrate the participants’ views: 

• "Educational publishers and curriculum providers come with ready-

made English modules. There's no room left for local adaptation." 

(Language advocate) 

• "Policy changes increasingly align with private stakeholders who have 

no interest in local languages." (Policy maker) 

 

4. Perception of Market-Driven Language Hierarchies 

Focus group discussions revealed strong perceptions that the commercialisation 

of education imposes a hierarchy of languages where some are valued for their 

market utility, while others are excluded. 

The following quotes demonstrates the invisibility of local languages: 

• "It feels like a linguistic caste system. English is at the top, and our 

native languages are invisible." (Participant 9, Focus Group A) 

• "Language education has become transactional. It’s no longer about 

communication, but about economic value." (Participant 7, Focus Group 

B) 

 

Table 2. Issues from Focus Group Discussions 

Emergent Tensions from Focus Groups 

Tension Description 

Access vs. Identity 
Struggles between promoting English for economic 

mobility vs. preserving identity. 

Global Competence vs. 

Cultural Relevance 

Push for international competitiveness undermines 

local linguistic relevance. 

Standardisation vs. Inclusivity 
Uniform policies lead to exclusion of minority 

languages and dialects. 

Source: Field data, 2025 

 

Focus group discussions at Marymount Teachers College revealed significant 

tensions stemming from the intersection of language policy, educational 

commercialisation, and linguistic diversity. Three key themes emerged: 

 

1. Access vs. Identity: 

 

     Participants expressed that while English provides broader access to academic 

resources, employment, and international opportunities, its dominance often comes 

at the expense of students’ linguistic and cultural identities. Many felt that 

suppressing indigenous languages in formal education environments undermines 

their sense of self and disconnects them from their communities. 
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2. Global Competence vs. Cultural Relevance: 

There was a strong recognition among students and lecturers of the need to 

attain global competence through English proficiency. However, this drive was 

seen to dilute culturally relevant content and pedagogy. Participants noted that 

educational content increasingly caters to global standards while neglecting local 

knowledge systems and languages, making the curriculum feel alien and less 

responsive to local realities. 

 

3. Standardisation vs. Inclusivity: 

 

The pressure to meet national and international standards—particularly in 

English- medium instruction—was viewed as limiting inclusive education. Standardised 

language policies often ignore the diverse linguistic backgrounds of students, 

especially those from rural or non-English-speaking communities. This creates a 

learning gap and reinforces systemic inequalities, as students not fluent in English 

are disadvantaged from the outset. 

These tensions highlight the need for more nuanced, context-sensitive 

language policies that respect both global aspirations and local linguistic realities. 

 

Table 3. Summary of Impacts 

Impact Area Observation 

Language 

Instruction 
Shift to English-medium instruction; bilingual programs phased out. 

Curriculum 

Design 
Imported curricula marginalize local language content. 

Student Attitudes 
Students associate success with English proficiency; native 

languages seen as less useful. 

Policy Formation 
Education policies increasingly shaped by market needs, not 

community input. 

Source: Field data, 2025 
 

The commercialisation of education at Marymount Teachers College, intertwined 

with prevailing language policies, has led to notable impacts across multiple 

dimensions of the academic experience: 

 

1. Language Instruction: 

 

English has become the primary medium of instruction, marginalising local 

languages in both teaching and learning. This has led to a monolingual classroom 

environment that limits pedagogical flexibility and reduces the relevance of 

lessons for students from diverse linguistic backgrounds. 

 

2. Curriculum Design: 

 

The curriculum increasingly prioritises global standards and English-language 

content, often at the expense of culturally grounded material. Indigenous 
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languages and local knowledge systems are minimally represented, reducing 

opportunities for students to learn in and about their native linguistic and cultural 

contexts. 

 

3. Student Attitudes: 

 

Many students view English as essential for academic success and upward 

mobility, reinforcing its perceived superiority. However, this has also created 

internal conflicts, as students often feel pressured to abandon their mother tongues, 

leading to diminished linguistic confidence and identity struggles. 

 

4. Policy Formation: 

 

Language policies at the college reflect a shift toward standardisation and 

market-oriented goals, often with limited input from students or educators. As a 

result, policies tend to favour efficiency and international alignment over 

inclusivity and linguistic diversity, reinforcing existing hierarchies in language use 

and access. 

These impacts collectively illustrate how language policy, shaped by 

commercial imperatives, influences not just institutional practices but also the lived 

experiences and cultural positioning of students and educators. 

The data presentation from the research at Marymount Teachers College reveals a 

clear dominance of the English language across instructional, administrative, and 

assessment contexts, reflecting its elevated status in the college's pursuit of academic 

competitiveness and global relevance. Participants consistently highlighted the 

marginalisation of indigenous and local languages, which are rarely used in formal 

teaching and are often viewed as lacking prestige or economic utility. A strong 

policy shift toward standardisation was evident, with institutional practices 

aligning more closely with national examination requirements and global 

benchmarks, often privileging English to meet perceived quality and efficiency 

standards. Additionally, the data underscored a widespread perception of market-

driven language hierarchies, where English is regarded as the key to socioeconomic 

mobility, while local languages are seen as culturally important but educationally and 

professionally limiting—further entrenching linguistic inequalities within the 

college environment. 

 

 

Discussion 

 

This study examined the intersections between language policies and 

linguistic diversity within the broader context of the commercialisation of 

education, using Marymount Teachers College as a case study. The findings reveal 

a complex interplay of language ideologies shaped by colonial legacies, market-

driven priorities, and institutional practices, particularly highlighting the 

dominance of English, the marginalisation of indigenous languages, and policy 
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shifts toward standardisation, all of which reinforce market-driven language 

hierarchies. 

 

Dominance of the English Language 

 

The continued dominance of English at Marymount Teachers College reflects 

a long-standing trend in postcolonial education systems, where English serves as 

the primary medium of instruction, assessment, and academic prestige. This 

privileging of English is both symbolic and functional: it signals access to global 

academic and economic opportunities, aligning with the neoliberal shift towards 

commodified education20. As the college seeks to attract students and maintain a 

competitive edge in the national and regional education markets, the promotion of 

English becomes a strategic decision, often justified under the rhetoric of 

employability and global integration21.   

This mirrors broader patterns in sub-Saharan Africa and other postcolonial 

contexts, where English is positioned as a "language of power" in educational and 

professional domains, often at the expense of local languages22.  The institutional 

preference for English at Marymount is thus not merely linguistic but deeply 

ideological, reflecting entrenched power structures and market logics. 

 

Marginalisation of Indigenous and Local Languages 

 

The marginalisation of indigenous languages such as Shona and Ndebele 

within Marymount’s curriculum and administrative practices further reveals the 

unequal language ecology shaped by commercial and policy pressures. While 

Zimbabwe’s Constitution promotes multilingualism and recognises 16 official 

languages, this inclusivity is not operationalised in teacher education institutions 

like Marymount. Indigenous languages are often relegated to elective status or 

specific subject areas, lacking institutional support or visibility in core academic 

functions. 

This marginalisation is consistent with Heugh’s findings that multilingual 

language policies are often symbolic and fail to translate into meaningful practice, 

especially when market-oriented reforms prioritise cost-efficiency and global 

competitiveness.23 At Marymount, indigenous languages are treated as less 

valuable assets in the knowledge economy, reinforcing a linguistic hierarchy that 

delegitimises local epistemologies and communicative practices. 

 

Policy Shifts Toward Standardisation 

 

The findings also point to policy shifts favouring standardisation, with 

English positioned as the “neutral” and “efficient” language of instruction. This 

aligns with global trends where language policy is increasingly shaped by 

 
20Phillipson (2009). 
21Tollefson & Tsui (2018). 
22Pennycook (2017). 
23Heugh (2015). 
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technocratic discourses emphasizing accountability, comparability, and quality 

assurance24. At Marymount, standardisation policies have led to increased reliance 

on national and international assessment regimes that privilege English, narrowing 

the linguistic scope of educational content and pedagogy. 

Such policy shifts echo the critique of language standardisation as a tool for 

epistemic control, where dominant languages are institutionalised while others are 

excluded or deemed irrelevant25. Standardisation in this context operates not just as 

a pedagogical strategy but as a commercial mechanism, enhancing the college's 

market reputation while reducing linguistic diversity to a perceived obstacle to 

efficiency. 

 

Perception of Market-Driven Language Hierarchies 

 

Perhaps most telling is the internalisation of market-driven language hierarchies 

by both educators and students. Many participants viewed proficiency in English as a 

prerequisite for academic and professional success, reinforcing the commodification 

of language learning. This perception is driven not only by institutional practices 

but also by broader socio-economic narratives linking English to upward 

mobility26.   

Such hierarchies create a linguistic economy where languages are ranked 

based on their exchange value, with English at the apex. This reflects Bourdieu’s 

notion of linguistic capital27, wherein the value of a language is determined by its 

utility in accessing material and symbolic resources. At Marymount, this has 

resulted in a tacit devaluation of indigenous languages, even among speakers 

themselves, perpetuating cycles of linguistic insecurity and cultural erosion. 

In sum, the commercialisation of education at Marymount Teachers College 

has reinforced existing language inequalities, privileging English while 

marginalising local languages. These dynamics are not simply outcomes of 

institutional choice but are embedded in broader ideological and economic 

frameworks that shape language policy and practice. To address these imbalances, 

there is a need for a critical re-examination of how market logics intersect with 

linguistic justice and educational equity in postcolonial contexts. 

 

 

Conclusions 

 

The case of Marymount Teachers College underscores the complex interplay 

between language policy, linguistic diversity, and the growing commercialisation 

of education in Zimbabwe. The dominance of the English language emerges not 

merely as a pedagogical tool but as a powerful symbol of marketability, global 

access, and academic legitimacy. English has effectively been positioned as the 

 
24Shohamy (2006). 
25Makoni & Pennycook (2007). 
26Block, Gray & Holborow (2012). 
27Bourdieu (1991) 
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gateway to socio-economic advancement, a stance that aligns with broader 

neoliberal educational reforms and the commodification of learning. 

However, this ascendancy of English comes at a considerable cost—the 

marginalisation of indigenous and local languages. These languages, despite their 

cultural significance and potential to enhance cognitive development and identity 

formation, are often relegated to peripheral roles or excluded entirely from formal 

curricula. This marginalisation reflects a persistent colonial legacy and a policy 

landscape that continues to undervalue linguistic plurality in favour of uniformity 

and international competitiveness. 

Policy shifts toward standardisation further exacerbate this imbalance. As 

institutions like Marymount align themselves with global educational benchmarks 

and performance metrics, language policies increasingly favour standardised 

English, often at the expense of local language inclusion. Such trends signal a 

retreat from multilingual pedagogical models and reflect a broader ideological 

shift towards efficiency, accountability, and commodification. 

Finally, the perception of market-driven language hierarchies has reinforced 

the notion that certain languages—primarily English—are more economically 

valuable. This perception influences both institutional priorities and students’ own 

language choices, creating a self-reinforcing cycle where local languages are seen 

as less relevant or even detrimental to personal and professional advancement. 

In conclusion, while English remains a critical tool in the global educational 

economy, its unchallenged dominance in institutions such as Marymount Teachers 

College risks reinforcing linguistic hierarchies and diminishing the cultural and 

educational significance of Zimbabwe’s rich linguistic heritage. For language 

policy to be truly inclusive and equitable, it must strike a balance between global 

demands and local contexts, acknowledging both the instrumental and intrinsic 

worth of all languages in shaping a just and culturally diverse educational 

environment. 
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The Caribbean Court of Justice – 

Excelling in Distinguishing? 
 

By Jill St George 
 
Since its establishment in 2005, the Caribbean Court of Justice (CCJ) has seen 

consistently low adoption of its appellate jurisdiction, with few states choosing it as 

their final court of appeal. However, despite the limited uptake of this optional 

jurisdiction, the CCJ has had a remarkably significant impact—particularly in 

relation to the mandatory death penalty and the criminal offences of buggery and 

serious indecency. This paper examines the decisions and influence of the CCJ in 

human rights, focusing on key rulings such as Nervais and Severin v The Queen 

[2018] CCJ 19 (AJ); McEwan v Guyana [2018] CCJ 30 (AJ) and Holder-

McClean-Ramirez et al v Attorney General of Barbados (2022) 44/220. It compares 

these to judgments of the Judicial Committee of the Privy Council (JCPC), including 

Chandler v The State (No 2) (Trinidad and Tobago) [2022] UKPC 19; Surratt v 

Trinidad and Tobago [2007] UKPC 55; and Chantelle Day et al v The Governor of 

the Cayman Islands et al [2022] UKPC 6. Through this analysis, the paper explores 

how CCJ jurisprudence is shaping the human rights landscape in the 

Commonwealth Caribbean, and assesses the potential implications for the future 

appeal of the court’s appellate jurisdiction. 
 

Keywords: Human Rights; Buggery; Serious indecency; Commonwealth 

Caribbean; Death penalty 

 

 

Introduction 

 

The Caribbean, located between the Americas centred around the Caribbean Sea, 

comprises of thirty-three political entities, including independent states, dependant 

territories and overseas territories. Its human history is traced confidently to 3100 BC,1 

with indigenous populations including Arawaks, Caribs, Taíno and Mayan. The 

region was colonised from the 16th century onwards, from Hispaniola in the north 

(now Haiti and the Dominican Republic) to Trinidad and Tobago, Guyana and 

Suriname in the south, Barbados to the east and Belize to the west, in Central 

America. Colonisation of the region came from Britain, Spain, France, the 

Netherlands and Portugal, with the influence of each omnirelevant. The diversity of 

colonisers within the region produced similarities in jurisdiction by European 

coloniser with regards culture, language, society and notably, legal system, and 

continues to influence political and economic alliances in the region today.  
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1Wilson (2007) at 28. 
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Commonwealth Caribbean  

 

The Commonwealth Caribbean is a group of English-speaking states, colonised 

by the United Kingdom, located in and around the Caribbean Sea. The term includes 

island states, such as Barbados, St Vincent and the Grenadines and Jamaica, and those 

on the mainland of South and Central America, including Guyana and Belize. 

Through their shared history of colonisation by the British, starting in the 1600s, 

commonalities remain across the states, including, in the majority, the use of the 

common law legal system.2 Common law emerged in England during the Middle 

Ages through legal reforms introduced by Henry II, its title derived from the 

commonality of application across the country.3 A common law system relies on 

judgments to determine a legal rules as opposed to Parliament through statute. In 

reality, a common law legal system operates through a combination of statute and case 

law, utilising both codified and uncodified legal frameworks. Commonalities 

produced by colonial history continue to influence political and economic alliances, 

most notably, the Caribbean Community (CARICOM).  

 

The Judicial Committee of the Privy Council (JCPC) 

 

The jurisdiction of the Privy Council (JCPC) originated around 1066 and the 

Norman conquest, wherein Norman monarchs believed “the King is the fountain of all 

justice throughout his Dominions, and exercises jurisdiction in his Council, which act 

in an advisory capacity to the Crown.”4 Over time, Privy Council Committees were 

formed, with the present structure formed under the Judicial Committee Act 1833, 

assigning the JCPC as the highest court of appeal for British colonies in both civil and 

criminal cases. Upon independence from Britain, a number of former colonies chose 

to maintain their relationship with the JCPC and its jurisdiction as the final court of 

appeal. With the passing of time, states across the world began establishing their own 

final court of appeal and ceded jurisdiction from the JCPC to their own domestic or 

regional final appellate courts. However, as of May 2025, the JCPC remains the final 

court of appeal for twenty-nine countries. Seventeen of these are overseas territories, a 

Sovereign Base Area or Crown Dependency, leaving twelve independent states. Out 

of the twelve independent states, 58%, seven states, are in the Caribbean.5 

 

Caribbean Community (CARICOM) 

 

CARICOM emerged following the dissolution of the West Indies Federation in 

1962, superseding the Caribbean Free Trade Association in 1972. Established in 1973 

by the Treaty of Chaguaramas, CARICOM is a political and economic union, 

 
2This caveated language is relevant primarily for St Lucia, the legal system of which is a hybrid of 

civil law and common law owing to its colonisation by both the French and the British.  
3See Baker (2002) for a detailed history.  
4Barnard (2023). 
5Antigua and Barbuda; The Bahamas; Grenada; Jamaica; St Christopher and Nevis; Saint Vincent 

and the Grenadines; Trinidad and Tobago.  
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comprising of fifteen member states and six associate members.6 Of the fifteen 

member states, thirteen have a British colonial association, including Montserrat 

which is currently a British overseas territory. Of the six associate members, five are 

British Overseas Territories.7 Through its objective to enhance and facilitate regional 

integration, CARICOM rests on four pillars – economic integration, foreign policy 

coordination, human and social development and security. Its legal basis in found in 

the Revised Treaty of Chaguaramas, signed in 2002, which sought to build on the 

original Treaty of Chaguaramas by creating a single market and single economy 

(CSME).  

 

 

The Caribbean Court of Justice (CCJ) 

 

The Revised Treaty of Chaguaramas was supplemented by the Agreement 

Establishing the Caribbean Court of Justice (CCJ), which came into force in 2002.8 In 

its Preamble, the Agreement envisages the CCJ as having a “determinative role in the 

further development of Caribbean jurisprudence through the judicial process” along 

with representing “a further step in the deepening of the regional integration process”.9 

The Agreement recognised two jurisdictions of the CCJ – an original jurisdiction, 

tasked with interpreting and applying the Revised Treaty of Chaguaramas, and an 

appellate jurisdiction, replacing the JCPC with the CCJ as the final court of appeal. 

Constitutional amendment is required by jurisdictions to accede to the appellate 

jurisdiction. Article XXV of the Agreement requires state parties to the treaty to send 

their final appeals to the CCJ, whilst affording the right of reservation to Article XXV 

with the consent of Contracting Parties.10  

 

The Appellate Jurisdiction of the CCJ 

 

At time of writing, five CARICOM states have recognised the CCJ as their 

final court of appeal, replacing jurisdiction of the JCPC.11 This represents fewer 

than half of eligible CARICOM members. Those yet to accede include Jamaica 

and Trinidad and Tobago, two of the largest states by population and economy, 

and, remarkably, the seat of the court, which is headquartered in Port of Spain on 

the island of Trinidad. Although reasoning is inevitably diverse, Mr Justice 

Saunders reported the following as possible explanation for the low number 

willing to commit to the CCJ in their appellate jurisdiction, instead remaining with 

the JCPC: 

 

 
6Full members include Antigua and Barbuda, The Bahamas, Barbados, Belize, Dominica, Grenada, 

Guyana, Haiti, Jamaica, Montserrat, Saint Kitts and Nevis, Saint Lucia, Saint Vincent and the 

Grenadines, Suriname, Trinidad and Tobago. 
7Anguilla, Bermuda, British Virgin Islands, Cayman Islands and Turks and Caicos.  
8The Bahamas, Montserrat and Haiti are members of CARICOM, signatories of the Revised Treaty, 

but not parties to the Agreement Establishing the CCJ.  
9Preamble, Agreement Establishing the Caribbean Court of Justice.  
10Article XXXIX.  
11Barbados, Guyana, Belize, Dominica and St Lucia.  
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1. “Extraordinary constitutional hurdles that must first be overcome.” 

Constitutional provisions in both Grenada and Antigua & Barbuda require, for 

a constitutional amendment, Governments to obtain a qualified parliamentary 

majority in support of the measure and garner a two-thirds vote via 

referendum. In Jamaica, the JCPC held that constitutional amendments require 

a minimum of a qualified majority parliamentary vote.12 

2. “The majority of people still know relatively little of the CCJ or fully 

appreciate its seminal value to the development of Caribbean society and 

Caribbean jurisprudence. Many consider that there are far more important 

bread-and-butter issues with which their government should concern itself. It 

is also true that, in spite of the impressive institutional and administrative 

measures employed by the CCJ to ensure transparency, consistency, access 

to justice, and judicial independence, some people still consider that British 

justice will always be purer.”13   

3. Conflicting messages from London: 

4. Justice Saunders cites four news articles, focusing on the retention of the 

JCPC by numerous Caribbean states. Lord Nicholas Phillips, who in 2009 

suggested they had “overstayed their welcome” contrasted with Lord Reed, 

who stated that the judges of the JCPC considered it “an honour to serve the 

people of Jamaica”, and Lord Hodge who spoke of the “privilege to serve 

the nations and territories of the JCPC”.14 

 

The potential reasoning advanced by Mr Justice Saunders focuses on messaging 

and barriers, considering how these may be influencing the desire to cede, as opposed 

to a consideration of the very different approaches adopted by the courts, and the 

interpretation of those approaches by those affected, which will be considered by this 

paper.  

 

Jurisprudence and precedent of the CCJ  

 

CCJ decisions constitute stare decisis, legally binding precedents in conformity 

with common law legal systems. With consideration to applicable precedent to their 

decisions, in Boyce & Joseph v The Attorney General15 the CCJ held:  

 
“The main purpose in establishing this court is to promote the development of a 

Caribbean jurisprudence, a goal which Caribbean courts are best equipped to pursue. In 

the promotion of such jurisprudence, we shall naturally consider very carefully and 

respectfully the opinions of the final courts of other Commonwealth countries and 

particularly, the judgments of the JCPC which determine the law for those Caribbean 

states that accept the Judicial Committee as their final appellate court.”16 

 

 

 
12Saunders (2025) at para. 33.    
13Ibid, at para 34. 
14See Virtue (2023).   
15Boyce & Joseph v The Attorney General [2006] CCJ 1 (AJ). 
16Ibid, at para. 18. 
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The court confirmed, with regards decisions of the JCPC, their binding nature 

until and unless overruled by the CCJ, their ability to overrule where necessary, and 

the jurisprudence of the JCPC holding equal weight as jurisprudence from courts in 

other Commonwealth jurisdictions. In the main, CCJ jurisprudence has been 

consistent with that emanating, past and present, from the JCPC. However, one area of 

significant divergence, which forms the focus of this paper, is that of human rights, 

specifically those seemingly denied through the interpretation of savings clauses in 

Commonwealth Caribbean Constitutions.  

 

Constitutional savings clauses 

 

Savings clauses have been at the centre of debate concerning colonial-era 

legislation and its incompatibility with rights and freedoms guaranteed under 

Commonwealth Caribbean Constitutions. Their initial purpose was to provide legal 

certainty post-independence by preventing pre-independence legislation being 

challenged as unconstitutional post-independence. They were included in all 

Commonwealth Caribbean Constitutions, taking one of two forms. The first, narrower 

form is a special savings clause, protecting pre-independence laws authorising but not 

those mandating.17 The second, wider form is a general saving clause, protecting all 

pre-independence laws.18 In Barbados, for example, the general savings clause reads 

as follows:  

 

26. (1) Nothing contained in or done under the authority of any written law 

shall be held to be inconsistent with or in contravention of any provision of 

sections 12 to 23 to the extent that the law in question–  

(a) is a law (in this section referred to as "an existing law") that was enacted 

or made before 30th November 1966 and has continued to be part of the law 

of Barbados at all times since that day;  

(b) repeals and re-enacts an existing law without alteration; or  

(c) alters an existing law and does not thereby render that law inconsistent 

with any provision of sections 12 to 23 in a manner in which, or to an extent 

to which, it was not previously so inconsistent. 

 

The special savings clause in Jamaica reads as follows: 

 

13. (7) Nothing contained in or done under the authority of any law shall be 

held to be inconsistent with or in contravention of subsection (6) to the extent 

that the law in question authorizes the infliction of any description of 

punishment which was lawful in Jamaica immediately before the 

commencement of the Charter of Fundamental Rights and Freedoms 

(Constitutional Amendment) Act, 2011. 

 

 
17As seen in all OECS states, including St Vincent and the Grenadines, St Lucia, St Kitts and Nevis 

and Dominica. See Pratt v A-G of Jamaica [1994] 2 AC 1 (JM PC) and Hughes v R [2002] 2 LRC 

585 (SLU CA). 
18As seen in Trinidad and Tobago, the Bahamas, Jamaica and Barbados. 
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Initially intended as a method to reconcile existing legal provisions with newly 

introduced fundamental rights guaranteed by the Constitution, for many, they are 

perceived as a perpetual barrier for citizens seeking to challenge laws deemed 

inconsistent with human rights obligations. Whilst some constitutions included a time 

limit on the savings clauses (Belize, for example, reflecting their transitional purpose, 

laws were ‘saved’ for five years post-independence), most had no such provision. This 

rendered the majority of constitutional savings clauses prima face existing in 

perpetuity, provided the protected law remains in force and the Constitution not 

amended. The consequence of their enduring nature has been to shield provisions and 

decisions made prior to independence, prior to the enactment of the constitution, from 

legal challenge, holding the law in a period of stasis despite alleged conflict with the 

Constitution. Examples include, but are by no means limited to, the mandatory death 

penalty and the criminalisation of same-sex sexual activity, through varying forms of 

buggery and serious or gross indecency provisions Such provisions have been 

judicially acknowledged as in violation of constitutionally protected rights and 

freedoms but attracted protection by savings clauses where, simply put, the provision 

or decision was in force at, and remained as such post, independence.  

The preceding decades have witnessed multiple legal challenges, mounted by 

citizens and rights groups seeking to challenge laws as in breach of constitutionally 

afforded rights. Such challenges have produced arguments on interpretation, 

constitutional supremacy, the efficacy (or otherwise) of savings clauses and the role of 

the judiciary where law is contested as failing with Parliament omitting to act. 

Analytical themes consistently emerging from this discussion have been situated in the 

provision of rights juxtaposed with the failure to guarantee them, the remit of the court 

vs the remit of Parliament, Parliamentary responsibility to repeal as opposed to judicial 

declaration of incompatibility and resulting reliance on judicial interpretation of 

constitutions, their enabling Acts and the savings clauses themselves. Resolution of 

this conflict between rights, interpretation and supremacy of law has not been through 

the executive or legislature, but instead the judiciary, utilising highest appeal courts, 

and resulting, owing to the current jurisdiction of the CCJ for some and JCPC for 

others, a divergence of legal opinion produced through multiple judicial decisions 

from both courts in the Caribbean region. A significant number of Commonwealth 

Caribbean states continue to afford jurisdiction to the JCPC as their final court of 

appeal. JCPC jurisprudence is binding on lower courts, pseudo-binding on itself19 and 

provides crucial interpretation on areas of law seemingly in conflict with constitutional 

guarantees across states who retain the jurisdiction of the JCPC. The CCJ, as noted 

above, can choose to adopt or depart from JCPC decisions.  

 

 
19see Matthew v State of Trinidad and Tobago [2004] UKPC 33 and Chandler v The State (Respondent) 

(No2) (Trinidad and Tobago) [2022] UKPC 19. 
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Savings Clauses and the Judicial Committee of the Privy Council 

  

In the 1983 case of Riley v Attorney General,20 the JCPC held that savings 

clauses in the Constitution of Jamaica protected the extensive delay in carrying out the 

death penalty from constitutional scrutiny as in breach of protection against inhumane 

and degrading treatment. However, the cases of Roodal v The State21 (now 

overturned) and Pratt v A-G of Jamaica22 appeared initially to represent an adjustment 

in the judicial interpretation of savings clauses. In Pratt, the JCPC overruled its own 

decision in Riley and held that an extensive delay “except where the delay had been 

the result of some fault of the accused” would constitute a breach of constitutional 

guarantees, and in Roodal held that the mandatory death penalty was unconstitutional 

as in breach of protection from arbitrary and disproportionate punishment. However 

this position was relatively short-lived, when the JCPC were presented with 

interpreting the modification provisions contained in the parent Act of the constitution, 

and the savings clause contained in the constitution.  In Matthew v State of Trinidad 

and Tobago,23 the defendant challenged the mandatory death penalty for murder, 

arguing that rendering it discretionary would be in conformity with S5 of the 

Trinidadian and Tobagonian constitution. S5 of the Constitution states “existing laws 

shall be construed with such modifications, adaptations, qualifications and exceptions 

as may be necessary to bring them into conformity with this Act”. The JCPC held that 

the Constitution recognised itself as supreme in S2, rendering the savings clause, 

provided at S6 (1), a clear and unambiguous statement of supreme law. The 

interpretation of the JCPC was that the savings clause held priority over the mandate 

to modify, rendering the mandatory death penalty saved by S6, which did not need to 

be read in a way to give effect to S5.   In doing so, their earlier decision in Roodal was 

overruled, with “the decision as to whether to abolish the mandatory death penalty (as) 

a matter for the parliament of Trinidad and Tobago”.24 The same year, the JCPC heard 

the case of Boyce v The Queen a Barbadian appeal concerning the mandatory death 

penalty and its incompatibility with the constitutional right not to be subjected to cruel, 

inhumane and degrading treatment. The JCPC held that whilst the mandatory death 

penalty would not have been compatible with the Barbadian Constitution in the 

absence of the savings clause, where it was present as here, the mandatory death 

penalty was protected as an existing law.25  

In Chandler v The State (Respondent) (No2) (Trinidad and Tobago)26 the JCPC 

were again asked to review the mandatory death penalty in Trinidad and Tobago. In 

doing so, they were required to consider whether their decision in Matthew v State of 

Trinidad and Tobago27 had been incorrectly decided. Much of the discussion centred 

on stare decisis and legal certainty, with the JCPC quoting Lord Slynn in Lewis v 

 
20Riley v Attorney General [1983] 1 AC 719. 
21Roodal v The State [2005] 1 AC 328 (TT PC). 
22Pratt v A-G of Jamaica [1994] 2 AC 1 (JM PC). 
23Matthew v State of Trinidad and Tobago [2004] UKPC 33. 
24See Ibid, at para. 6. 
25Boyce v The Queen [2004] UKPC 32. 
26Chandler v The State (Respondent) (No2) (Trinidad and Tobago) [2022] UKPC 19. 
27Matthew v State of Trinidad and Tobago [2004] UKPC 33. 
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Attorney General of Jamaica [2001]28 that the JCPC should be “very reluctant to 

depart from recent fully reasoned decisions unless there are strong grounds to do 

so.”29 The JCPC held that the test to be applied was whether the approach in previous 

decisions had been “wrong”, with the conclusion that it had not been wrongly 

decided.30 The Board noted the judge’s role of interpretation of  the  words  of  a  

constitution, and in doing so, where clauses are “concrete and specific” they do not 

“invite judicial participation in giving them practical content”.31 The doctrine of legal 

certainty was pitched against societal change and evolution – saving clauses were 

introduced to provide legal certainty,32 and despite the “problems caused by the 

preservation of laws that were enacted in a different time”33 the JCPC prioritised the 

savings clause and the historical purpose of savings clauses. The mandatory death 

penalty was ‘saved’ and immune from challenge as in breach of constitutional 

protections.  

 

 

Savings Clauses and the CCJ 

 

The interpretation and application of savings clauses have been at the fore of the 

CCJ developing its own jurisprudence, departing from the decisions of the JCPC. 

Such provisions were discussed at length in the CCJ decision in Nervais v R,34 a 

Barbadian appeal again interrogating the constitutionality of the mandatory death 

penalty. The Crown relied on the JCPC decision in Boyce and Jospeh35 arguing that 

the savings clause protected the mandatory death penalty as an existing law36 

preventing determination as in breach of constitutional protections. The majority 

judgment of the CCJ disagreed: 

 
“The proposition that judges in an independent Barbados should be forever prevented 

from determining whether the laws inherited from the colonial government conflicted 

with the fundamental rights provisions of the Constitution must be inconsistent with the 

concept of human equality which drove the march to independent status”.37 

 

The overt condemnation continued: 

 
“The general saving clause is an unacceptable diminution of the freedom of newly 

independent peoples who fought for that freedom with unshakeable faith in fundamental 

human rights. The idea that even where a provision is inconsistent with a fundamental 

right a court is prevented from declaring the truth of that inconsistency just because the 

 
28Lewis v Attorney General of Jamaica [2001] 2AC 50. 
29Ibid, at 75. 
30Chandler v The State (Respondent) (No2) (Trinidad and Tobago) [2022] UKPC 19, para 72, 73. 
31Boyce v The Queen [2004] UKPC 32, para 29 paraphrased in Chandler para 22. 
32See Chandler v The State (Respondent) (No2) (Trinidad and Tobago) [2022] UKPC 19, para 72  
33Ibid, at para. 73. 
34Nervais v R [2018] CCJ 19 (AJ). 
35Boyce v The Queen [2004] UKPC  32.  
36S2 Offences Against the Person Act CAP 141. 
37Nervais v R [2018] CCJ 19 (AJ) para 53. 
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laws formed part of the inherited laws from the colonial regime must be condemned38 

[…] With these general savings clauses, colonial laws and punishments are caught in a 

time warp continuing to exist in their primeval form, immune to the evolving 

understandings and effects of applicable fundamental rights”.39 

 

Their legal reasoning centred in what has been termed a “modify-first” approach, 

which saw the appellants argue that the 1966 Independence Order of Barbados, which 

stated that existing laws should be construed as to be in conformity with the Barbados 

Independence Act 1966 enabled law to be modified so as to secure constitutional 

guarantees. This was counter to the legal reasoning of the JCPC, which prioritised the 

savings clause in its constitutional positioning as supreme law. Departing from the 

position of the JCPC, the CCJ agreed with the appellant: 

 
“(w)e are additionally ruling that the effect of section 26 (savings clause) of the 

Constitution has long been misunderstood to the extent that it was given priority over the 

mandate to modify contained in the Independence Order [...] No existing law is excluded 

from the requirement of being brought into conformity. The Constitution is the supreme 

law and the laws in force at the time when it came into existence must be brought into 

conformity with it”.40 

 

In doing so, where the JCPC aligned the savings clause with constitutional 

guarantees, both as reflective of supreme law and with primacy over requirements to 

modify, the CCJ determined that the Independence Order held primacy over the 

savings clause in the constitution.  The same year, 2018, the CCJ were once again 

faced with the question of savings clauses with regards Guyanese criminal law 

preventing public non-conforming sex presentation. Specifically, the law criminalised 

males wearing female attire and females wearing male attire in a public place or way, 

for any improper purpose.41  In McEwan et al v Attorney General of Guyana42 the 

appellants argued that the offence was “vague, uncertain, irrational and discriminatory,”43 

rendering it unconstitutional. The state argued that the offence in question was in force 

prior to Guyana’s independence in 1966 immunising it from constitutional scrutiny 

through the operation of the savings clause.44 The CCJ in its majority judgment held 

that, when interpreting the Constitution as a whole, weight should be placed on 

affording citizens enjoyment of fundamental rights and freedoms.45  

Four approaches were detailed as available for courts to adopt to “ameliorate the 

harsh consequences of the application of the savings law clause”:46 

 
38Ibid, at para 58. 
39Ibid, at para 59. 
40Ibid, at para 62, 63. 
41S153(1)(xlvii) of the Summary Jurisdiction (Offences) Act of the Laws of Guyana prohibits every 

person who, “being a man, in any public way or public place, for any improper purpose, appears in 

a female attire; or being a woman, in any public way or public place, for any improper purpose, 

appears in a male attire.” 
42McEwan et al v Attorney General of Guyana [2018] CCJ 30 (AJ). 
43McEwan et al v Attorney General of Guyana [2018] CCJ 30 (AJ) para 95.  
44Article 152 Constitution of Guyana.  
45Para 41, caveated with “unless there is some overriding public interest”.  
46Ibid, at 42.  
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1. Savings clause must be construed narrowly, that is to say, restrictively.47 

2. Only the individual human rights stipulated in the clause itself is protected, not 

additional constitutional provision that falls outside the specified individual 

human rights.48 

3. Courts should, as far as possible, avoid an interpretation of domestic law that 

places a State in breach of its international obligations.49 

4. Courts should first apply the modification clause to the relevant pre-

independence law before attempting to apply the savings law clause.50 

 

The majority judgment held that the offence was not ‘saved’, and therefore the 

court were open to find it inconsistent with, rendering it in breach of, fundamental rights 

guaranteed in the Constitution of Guyana.51 This position was confirmed and applied in 

2022 in Bisram v The Director of Public Prosecutions52 a case concerning whether 

unconstitutional procedural powers of the DPP of Guyana were saved as an “existing 

law”. In determining the application of the savings clause, the court expanded upon their 

‘modify first’ interpretation in Nervais and McEwan et al, defining it as a “method of 

interpreting together the savings and modification clauses so that existing laws that 

infringe fundamental rights are first suitably modified before they are applied”53 the 

court described their approach as “enlightened”54 and interestingly, acknowledged that 

this approach should be adopted “until the parliament gets around to amending or 

otherwise addressing them” (them being existing laws that challenge the fundamental 

rights laid out in the Constitution).55 In both reiterating and expanding upon their 

reasoning for the modify first approach, as provided in McEwan56 and Nervais57 the 

CCJ reasoned:  

 

- The importance of the Constitution;58 

- The evolutionary nature of the Anglophone Caribbean Constitutions;59  

- The modify first approach respects the Constitution as supreme law by 

advancing its “cherished ethos”;60 

- In a democracy, the courts must interpret both the Constitution and law so as 

 
47Ibid. 
48Ibid, at para 43. 
49Para 44. 
50Para 45 
51Para 60. 
52Bisram v The Director of Public Prosecutions [2022] CCJ 7 AJ. 
53Ibid, at para 61. 
54Ibid, at para 64. 
55Ibid. 
56McEwan et al v Attorney General of Guyana [2018] CCJ 30 (AJ).   
57Nervais v R [2018] CCJ 19 (AJ). 
58“A Constitution embodies the most fundamental aspirations of a nation and its people. It is crafted to 

endure through all manner of, sometimes unforeseeable, circumstances. Interpretation of such a 

document absolutely requires an examination of, not just its text, but also its structure, its history and 

antecedents, and the moral values and governing principles underlying and/or proclaimed by it” para 

62. 
59Ibid. 
60Ibid, at Para 63. 
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to promote human rights and fundamental freedoms;61 

- Where a Constitution can be interpreted in two ways, one which advances 

fundamental rights and one which infringes them, a court has a responsibility 

to adopt the former;62 and 

- Domestic law must be interpreted as far as possible in conformity with a 

state’s international obligations.63 

 

The impact of the CCJ approach to savings clauses in domestic jurisprudence 

was evidenced in the landmark ruling of the Barbados High Court in Mc-Lean-

Ramirez and Ors v. The Attorney General of Barbados64 which saw the Bajan court 

adopt the CCJ approach of interpretation. In doing so, the High Court adopted the CCJ 

approach from McEwan and Nervais when determining whether the offences of 

serious indecency and buggery were saved laws or ones open to constitutional 

challenge. Utilising the narrow interpretation, the court held that the savings clause did 

not protect the laws from challenge, enabling individuals to “enjoy the fruits of the 

Constitution’s fundamental rights and freedoms.”65 

 

 

Contrasting the Approaches  

 

The jurisprudential reasoning of the CCJ focuses on fundamental rights and 

ideals - they utilise terms such as democracy, freedoms, human rights, evolution and 

respect. It presents as a court situating itself as a progressive (so termed enlightened), 

liberal, rights-focused and importantly, independent court, providing a new and 

different lens to the interpretation of an old problem.  This approach enables the CCJ 

to not only witness but enable the legal landscape of the region to change through their 

determination and its application in domestic courts, as opposed to remaining stagnant 

(in law), fixed in time in a colonially imposed (legal) position. An interest is also 

demonstrated in disrupting and dismantling what can be of the legacy of colonialism, 

which sits so prominently in the most important legal document of each jurisdiction, 

its Constitution. Constitutions which otherwise seemingly prioritise pre-independence 

legislation, made under colonial rule, over itself, it being the very document 

representing political independence from colonial governance and moving the power 

to an independent state. And it cannot be ignored that the fundamental rights and 

freedoms which the Constitution seeks to protect, human rights and individual/ 

collective freedoms, are the very rights which were denied to persons enslaved in each 

of the Commonwealth Caribbean jurisdictions. For legislation imposed during 

colonisation to receive such protection in jurisdictions formed through the 

propertisation and enslavement of peoples which was introduced and enforced by that 

same colonial power is as of its self, obtuse. What remains to be seen is how this 

rights-focused approach is received across the Commonwealth Caribbean region, and 

 
61Ibid, at 66. 
62Ibid.  
63Ibid, at 67. 
64Holder-McClean-Ramirez et al v AG of Barbados (2022) 44/220. 
65Ibid, at para 70-71. 
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whether it serves to expand the jurisdictional reach of the court to the remaining 

independent states who continue to afford jurisdiction to the JCPC as their highest 

court of appeal. Or, in the alternative, whether this approach is perceived as justice 

through the back door, utilising legal interpretation to force legislative change as 

opposed to Parliamentary processes of legislative amendment and/or repeal.  

Chandler66 afforded the JCPC the opportunity to consider and respond to the 

modification first approach of the CCJ before presenting their reasoning for 

disagreement. As discussed above, the position of the JCPC in their judgment 

remained centred in the prioritisation of the Constitution as supreme law, as opposed 

to the statute which enacted it. In aligning their approach to the reasoning for savings 

clauses, the court considered the impact of a ‘modify first’ approach: 

 
“The introduction of such Constitutions in the absence of a savings clause, or with a 

savings clause which took effect only after the existing law had been modified so far as 

was possible by judicial interpretation, would have called into question the interpretation 

and application of existing statutes and laws and have risked creating substantial legal 

uncertainty. The legal challenges that might have arisen in the aftermath of the adoption 

of a written Constitution would have covered many areas of life and imposed a great 

burden on the courts to re-establish a degree of legal certainty.”67 

 

The JCPC continued: 

 
“The “modification first” approach […] ignores the historical context in which the 

savings clauses were enacted […]. Further […] the meaning of the savings clause does 

not change over time, unlike the general statements of (Constitutional) rights and 

freedoms […] which, in accordance with the living instrument doctrine, can adapt to 

changes in a society’s understanding of those rights and freedoms. In the Board’s view, 

the problems caused by the preservation of laws that were enacted in a different time do 

not entitle the Board to overlook the historical purpose of the savings clause.”68 

 

 

Analysis 

 

Much has been written about the reasoning of the JCPC contextualised in its 

perceived failure to prioritise human rights.69 However, the JCPC judgments reveal 

two unambiguous themes in such cases – the first a mode of interpretation which 

differs from the CCJ, and the second the role of the court contextualised within the 

role of Parliament. Further, the rhetoric surrounding the CCJ, its jurisprudence and 

indeed its popularity in the region has been heavily centred in departure from colonial 

legacies. In Nervais the CCJ stated: 

 

 
66Chandler (Appellant) v The State (Respondent) No 2 (Trinidad and Tobago) [2022] UKPC 19. 
67Chandler, at para 72.  
68Chandler, at para 73. 
69 See, for example Saunders (2023); Morrison (2006). 
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“The approach does not remove the imperial taint of the view that what was done under 

the colonial regime cannot be struck down, but it accords to the Society the comfort that 

the courts will not be prevented from ensuring that the laws conform to the supreme law 

of the Constitution and are not calcified to reflect the colonial times. The inescapable 

irony is that in most cases, the rules which it has been said we are bound to apply here in 

the Caribbean have long since been changed in England, while, on the view    that has 

until now prevailed, we must remain trapped in the colonial past.” 

 

In discussing Trinidadian and Tobagonian jurisprudence from the JCPC, the then 

President of the CCJ, Justice Saunders, stated:  

 
“[…] as is currently the case in Jamaica, there similarly needs to be in this country, a 

more vocal, consistent debate in the Press and social media, in the LATT and academic 

circles, among government and opposition about bringing justice back home to the 

Caribbean. There is no good reason, not a single one, why at this time, appeals from the 

Court of Appeal of Trinidad and Tobago should be decided by the JCPC when there 

exists a Caribbean court, located in Port of Spain, that is capable of doing so. Given the 

judgments handed down in Matthew, Chandler and Maharaj, unless the legislature of 

Trinidad and Tobago does what that of Barbados has done, the rights of the citizenry of 

this country will take second place to the outmoded laws enacted by a colonial 

legislature.”70 

 

The position of the CCJ cannot therefore be analysed in isolation from the 

coloniality attached to the JCPC. The CCJ, through its judgments and representatives, 

inextricably link the JCPC with coloniality, and by association, the CCJ with 

independence within their lens of interpretation.  

 

Modes of Interpretation 

 

The two courts diverged on their method of interpretation which was 

instrumental in their determinations of the continuing relevance of savings clauses. 

Both language and interpretation was starkly divided – simply put, one which looked 

backwards, and one which looked forwards. The JCPC centred reasoning in the 

purpose of savings clauses – they were introduced to ensure legal certainty, to prevent 

multiple laws being challenged immediately post-independence and allow the legal 

structure of each state sufficient time to adjust. They were not originally intended to 

protect only those which didn’t require modification to be constitutionally compliant, 

as that would render the clause redundant. Instead they served to protect laws which 

could be considered in breach of constitutional guarantees, and that position cannot be 

reconciled with an overarching duty to modify law which was recognised as in 

conflict with constitutional guarantees. For the JCPC, reasoning for the inclusion of 

the savings clause upon independence serves as the correct lens through which to 

interpret its position in law today. The CCJ centred their interpretation in the modify-

first approach- the enabling Act at the time of independence provided legal redress in 

 
70The Savings Law Clause in the Constitutions of Caribbean Countries and its Impact on the 

Protection of Human Rights. Saunders, President of the Caribbean Court of Justice, Caribbean Judges’ 

Forum on HIV, Health & Human Rights The Brix, Port of Spain 27 October 2023. 
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the form of obligations to modify, prioritising this responsibility over the savings 

clause provision. Their position presented as one able to circumnavigate the savings 

clause to secure constitutional guarantees. Whilst a savings clause exists, the 

interpretation adopted by the CCJ enabled it to be defeated by a modification 

obligation, rendering the clause obsolete and enabling the prioritisation of 

constitutional rights and protections. It remains to be seen how, or indeed if, the CCJ 

will respond to the position of the JCPC in their criticism of the modify-first approach, 

however their strong rhetoric centred in evolution and change will invariably continue. 

For the CCJ, their lens was one of prioritising active and rights-centred law, discussing 

how the law must remain dynamic and relevant, forward thinking as opposed to fixed 

and static in a colonial time-warp.  

 

Responsibility of Parliament 

 

The position of the JCPC on the responsibility of Parliament with regards out-

dated legislation has been audible, continual and consistent. The case of Surratt v 

Trinidad and Tobago71 which questioned whether the creation of an equal 

opportunities tribunal was inconsistent with the constitutional provision guaranteeing 

separation of powers, highlighted the role of Parliament in such conflicts, which has 

since been a recurring feature of JCPC judgments. In Surratt the JCPC held:  

 
“Legislation frequently affects rights such as freedom of thought and expression and the 

enjoyment of property. These are both qualified rights which may be limited, either by 

general legislation or in the particular case, provided that the limitation pursues a 

legitimate aim and is proportionate to it. It is for Parliament in the first instance to strike 

the balance between individual rights and the general interest. The courts may on 

occasion have to decide whether Parliament has achieved the right balance.”72 

 

In Attorney General of Trinidad and Tobago v Vijay Maharaj73 the question for 

the JCPC was whether the Sedition Act of Trinidad and Tobago, which criminalises 

hate speech and acts74 was in breach of the constitutional guarantee of freedom of 

speech. The JCPC held that the Act was protected from constitutional challenge under 

the savings clause, and again highlighted the responsibility of Parliament: 

 
“In the Board’s view, one of the functions of section 6 of the Constitution is to give 

Parliament the power to determine which pre-independence laws should be retained and 

which should not.”75 

 

The sentiment was reiterated in Chantelle Day at al v The Governor of the 

Cayman Islands et al [2022] UKPC 6, which concerned the Marriage Law (2010 

 
71Surratt v Trinidad and Tobago [2007] UKPC 55. 
72Suratt para 58. 
73Attorney General of Trinidad and Tobago (Respondent) v Vijay Maharaj Substituted on behalf of 

the Estate of Satnarayan Maharaj for Satnarayan Maharaj and another (Trinidad and Tobago) [2023] 

UKPC 36. 
74See S3 Sedition Act 1920. 
75Para. 78. 
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Revision) defining marriage as a union between a man and woman as husband and 

wife. This Act was challenged as unconstitutional, breaching multiple constitutional 

guarantees including the right to private and family life, freedom of conscience and 

freedom to manifest belief in marriage, and freedom from discrimination in the 

enjoyment of rights.76 The JCPC, again in finding for the State, noted: 

 
“The Board takes this opportunity to reiterate the point made by the Court of Appeal, that 

the interpretation to be given to the Bill of Rights as explained in this judgment does not 

prevent the Legislative Assembly from introducing legislation to recognise same-sex 

marriage. The effect of the interpretation endorsed by the Board in Page 25 that this is a 

matter for the choice of the Legislative Assembly rather than a right laid down in the 

Constitution.”77 

 

The most explicit criticism of the executive and their role on ensuring out-dated 

legal provision is overruled came in Chandler, where the JCPC concluded:  

 
“Laws, which predate the creation of the 1976 Constitution and, but for the savings 

clause, would be exposed to constitutional challenge […] will continue to exist only so 

long as Parliament chooses to retain them. It is striking that there remains on the statute 

book a provision which, as the government accepts, is a cruel and unusual punishment 

because it mandates the death penalty without regard to the degree of culpability. 

Nonetheless, such a provision is not unconstitutional. The 1976 Constitution has allocated 

to Parliament, as the democratic organ of government, the task of reforming and updating 

the law, including such laws.” 

 

The CCJ have been less vocal as to the responsibility of Parliament in their 

jurisprudence, and where it has been noted, their language appears more benevolent 

than that of the JCPC. In Nervais the judgment noted the role of Parliament but 

focused on the savings clause amendment, as opposed to the provision in question:  

 
“The task of revising and amending the savings law clause is exclusively reserved for the 

Parliament of Barbados as and when that institution thinks it fit and proper to do so.”78   

 

In McEwan, counsel for the State specifically raised the question of ‘judicial 

legislating’, advising “(the) judiciary should be cautious not to succumb to deciding on 

social policy and effecting legislative reform, as these are the remit of the Executive 

and the Legislature.”79 The response of the CCJ was to highlight the responsibilities of 

the judiciary in legislative challenge80 and note the option of legislative reform by 

 
76Chantelle Day at al v The Governor of the Cayman Islands et al [2022] UKPC 6 Para 11.  
77Ibid, at 59. 
78Nervais Para 11. 
79Ibid, at Para 143.  
80challenges to existing legislation, which seek to achieve reform that is properly the business of the 

legislature, are not challenges created or initiated by the judiciary; they are challenges that the 

Constitution gives aggrieved persons the right to make and they are challenges that the courts must 

(not may) hear and determine, once satisfied that they are justiciable (para 143). 
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Parliament81 as opposed to any critique or challenge as to the lethargy or inaction of 

Parliament. Finally, in Bisram the CCJ again noted their responsibilities with regards 

challenge of constitutionality of laws existing “until the parliament gets around to 

amending or otherwise addressing them”.82 

These are markedly different approaches – the lens of the JCPC in this regard is 

narrow, applying their interpretation of the supremacy of the savings clause to prevent 

a declaration of constitutional incompatibility, batting responsibility explicitly back to 

the Parliament of the jurisdiction in question. In contrast, the lens of the CCJ in this 

regard is wide, with their interpretation through the modify-first approach enabling 

changes in law via a declaration of incompatibility, situated within a broader, post-

colonial, societal and rights-based approach. In doing so, their concern with 

Parliament is naturally reduced – their interpretative method enables them to prioritise 

rights of citizenry and obligations of the state, whereas the JCPC are unable to do so 

under their interpretative method, despite recognition of conflicts between legal 

provision and rights and freedoms. And thus rely on Parliaments to do so.  

 

 

Conclusion 

 

How then have and will these divergent approaches be interpreted by the states 

which they influence? For the CCJ, might it be interpreted by some as the importation 

of human rights through the back door, using constitutional provisions to enable legal 

amendments and drag the law into the 21st century, carrying out change which 

Parliament are seemingly unwilling to do? For the JCPC, is their approach reflective 

of a judicial organ reluctant to appear to impose, in particular with regards culturally 

sensitive topics such as the death penalty, same-sex marriage and same-sex sexual 

activity?  

Instead, are they determined to pass responsibility back to the domestic 

legislatures and executives to conclude the potentially unpopular conclusions – as 

elected members of parliament, those representing the people they were 

democratically elected by, bear responsibility for changing the law, in particular law 

which is culturally and societally sensitive. Or, in the alternative, as the then-President 

of the CCJ opined, are “Caribbean judges, being ‘closer to the ground’ keener to be 

more sensitive to and proactive in remediating the debilitating consequences of 

constitutional or legal provisions that deprive Caribbean people of the full enjoyment 

of their human rights”?83 Diplomatically, does it benefit those with responsibility for 

changes in controversial areas of law, ones which religious and societal groups often 

have strong opinions towards, to instead sit with the courts, enabling legal change to 

take place without culpability for those seeking public favour through votes, reflected 

in their reluctance to heed the ever-louder calls from the JCPC?  

Whilst their contrasting interpretations raise interesting technical, legal and 

 
81The certain way for the legislature to keep the courts from becoming engaged with legislative 

reform, as counsel apprehended may be involved in the adjudication of the challenge to section 153 

is for the legislature itself to undertake that reform (para 144). 
82Bisram Para 69. 
83Saunders (2023). 
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societal questions, the result has been an imbalance of rights guaranteed for the 

citizenry dependent on jurisdiction – if your state has joined the CCJ, the likelihood of 

your constitutional rights being prioritised and protected (by the judiciary) are higher. 

If your state is yet to join and remains with the JCPC, the savings clause is unlikely to 

be defeated, leading to supremacy of pre-independence law over constitutionally 

guaranteed rights. This has rendered the same legal provisions being declared 

unconstitutional in one state as in breach of constitutionally guaranteed rights, and not 

in breach of the same constitutionally guaranteed rights in a neighbouring state, a very 

disappointing position for a region with innumerable present commonalities alongside 

futures seeking integration, interdependence and cooperation.  
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The Feminisation of Poverty and Labour:  

Exploring Women’s Economic Vulnerability 

 in South Africa’s Labour Sector: 

 A Comparison to the United Kingdom 

 
By Mashudu Monica Mulaudzi  

  
Despite legislative strides toward gender equality, South African women continue 

to experience disproportionate poverty, driven by deep-rooted socio-economic 

inequalities, labour market segmentation, and limited enforcement of labour 

protections. Through a comparative analysis with the United Kingdom, this study 

highlights critical lessons South Africa can draw from the UK’s integrated legal 

frameworks, robust enforcement mechanisms, and innovative transparency 

measures, such as mandatory gender pay gap reporting. The UK’s approach, 

which combines minimum wage policies with gender equity strategies offers a 

valuable model for addressing wage disparities and enhancing women’s 

economic security. The dissertation argues that adopting similar institutional 

reforms—strengthening enforcement agencies, mandating pay transparency, and 

implementing gender-sensitive labour policies—could substantially improve 

labour market outcomes for South African women. In doing so, this research 

contributes to broader discussions on poverty alleviation, labour rights, and 

gender justice, and calls for a holistic policy framework in dismantle systemic 

barriers and foster inclusive economic participation. 

 

Keywords: Wage inequalities; National minimum wage; Women; Legislation; 

Economic Empowerment. 

 

 

Introduction 

 

The feminisation of poverty is a critical socio-economic and legal 

phenomenon that denotes the increasing concentration of poverty among women, 

particularly in post-colonial and developing economies. This concept, which 

gained prominence in the late 20th century, underscores how economic inequality 

is shaped not only by income disparities but also by structural and institutionalised 

gender biases that marginalise women in both public and private spheres.1 In South 

Africa, these dynamics are especially pronounced due to the intersection of gender, 

race, and class, all of which are deeply rooted in the country’s historical legacy of 

apartheid, patriarchal norms, and systemic economic exclusion.     

Despite South Africa’s progressive legal framework anchored by the Constitution 

of the Republic of South Africa2 that enshrines gender equality and labour legislation 

 
Lecturer, Department of Mercantile Law, University of South Africa, Muckleneuk, Pretoria, South Africa. 

Email: mulaumm@unisa.ac.za 
1Chant (2006).  
2The Constitution of the Republic of South Africa, 1996 (hereinafter the ‘Constitution’).  
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aimed at ensuring fair labour practices, gendered economic disparities remain 

widespread and persistent. Women, particularly Black women, are disproportionately 

employed in low-wage, informal, or part-time sectors with limited access to job 

security, social protection, or avenues for upward mobility.3 Legal framework in 

South Africa, such as the Employment Equity Act 55 of 19984 and Labour Relations 

Act 66 0f 19955, while conceptually strong, is inconsistently implemented and often 

fails to redress structural discrimination or address the burden of unpaid care work 

carried primarily by women. 

The United Kingdom (UK) is a relevant and instructive comparator due to its 

long-established legal framework for gender equality, the presence of strong 

enforcement bodies, and its implementation of innovative mechanisms such as 

mandatory gender pay gap reporting. The UK’s experience demonstrates how 

integrating minimum wage legislation with gender-sensitive policies and institutional 

accountability can reduce disparities and improve women’s economic outcomes. The 

UK , by contrast, represents a high-income, post-industrial nation with a more 

developed welfare infrastructure and institutional accountability mechanisms such as 

the Equality and Human Rights Commission and gender pay gap reporting obligations 

under the Equality Act, 20106. However, the UK also contends with wage gaps, the 

undervaluation of female-dominated occupations, and care-related penalties that 

reinforce gender inequality in the workforce. These comparative realities provide a 

valuable lens for analysing how different socio-legal regimes mitigate or reinforce 

women’s economic vulnerability. 

This article critically explores the feminisation of poverty and labour in South 

Africa with a comparative analysis of the UK to uncover the underlying legal, 

structural, and institutional drivers of women’s economic marginalisation. The 

article adopts feminist legal theory and the principle of intersectionality as 

analytical tools to interrogate how South African law responds to gendered labour 

inequalities. It also examines how socio-economic conditions such as unpaid care 

work, informal employment, and limited access to social services interact with 

legal shortcomings to exacerbate poverty among women. By comparing South 

Africa with the United Kingdom, the article highlights both the challenges and 

possibilities of constructing a more inclusive and equitable labour regime. 

 

 

Feminisation of Poverty 

 

The term "feminisation of poverty" emerged in the late 20th century to 

describe the increasing proportion of women among the world’s poor. It draws 

attention to the gendered dimensions of economic deprivation, including wage 

inequality, lack of access to education, healthcare, and credit, and the burden of 

unpaid care work. Scholars such as Chant have argued that poverty is not only 

more prevalent among women but also qualitatively different, often involving 

 
3Budlender & Lund (2011).  
4Hereinafter EEA. 
5Hereinafter LRA. 
6Hereinafter EA. 
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dependency, invisibility, and vulnerability.7 The phenomenon is particularly acute in 

single-mother households and among women in informal or precarious employment. 

The concept of the feminisation of poverty refers to the disproportionate 

concentration of poverty among women, particularly as they navigate systemic labour 

market barriers. In South Africa, women, especially African women, face enduring 

economic vulnerability due to historical, legislative, and socio-cultural structures.8 

Feminisation of labour describes the increase of women in low-paid, precarious, and 

undervalued employment. Feminisation of poverty complements this, emphasising 

that women are disproportionately affected by economic hardship, especially in 

developing economies.9 This dual dynamic is entrenched in South Africa’s economic 

framework, where informal employment, care responsibilities, and gender-based 

discrimination limit economic mobility for women. Economic vulnerability is shaped 

by a complex interplay of legal, social, and institutional factors. Labour market 

segmentation, whereby women are disproportionately concentrated in low-wage, part-

time, and informal employment, reinforces their economic precarity. Social norms and 

cultural expectations regarding caregiving and household responsibilities limit 

women’s labour force participation and career advancement. Legally, even where 

anti-discrimination and equality statutes exist, enforcement mechanisms are often 

weak or inaccessible. Studies from both developed and developing contexts 

underscore that without robust implementation and gender-sensitive policy design, 

legal reforms have limited impact. 

The concept of intersectionality, introduced by Crenshaw, is central to 

understanding the multiplicity of disadvantages that women face.10 In South 

Africa, for example, the intersection of gender, race, and class profoundly shapes 

labour market experiences. Black women, in particular, are often relegated to the 

most vulnerable forms of employment and face systemic barriers in accessing 

justice and social protection. Intersectionality demands a multidimensional policy 

and legal response that recognises the compounded nature of inequality.11 

The feminisation of poverty in South Africa is a deeply entrenched socio-

economic condition, shaped by intersecting factors such as race, gender, and class. 

It manifests in the disproportionate concentration of women in precarious, low-

paid, and informal employment, especially black women. Despite South Africa’s 

progressive legal framework, this phenomenon persists due to systemic gaps 

between legislation and implementation.12 

The Constitution guarantees equality13 and provides for socio-economic 

rights, including access to social security.14 Section 23 of the Constitution15 

 
7Chant (2006). 
8Kehler (2001).  
9Chant (2006).  
10Crenshaw (1989). 
11Chant (2006). 
12Budlender & Lund (2011). 
13Section 9 (1) of the Constitution provides that: ‘Everyone is equal before the law and has the right to 

equal protection and benefit of the law.’ 
14Section 27(1)(c) of the Constitution provides that: ‘social security, including, if they are unable to 

support themselves and their dependants, appropriate social assistance.’ 
15Section 23(1) of the Constitution stipulates that: ‘Everyone has the right to fair labour practices.’ 
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Guarantees equality and non-discrimination for everyone. In line with these values, 

labour statutes such as the EEA and the LRA aim to advance substantive equality and 

fair labour practices. However, enforcement remains inconsistent, and many women in 

feminised sectors—like domestic work, retail, and care- remain economically 

marginalised.16 Women in South Africa continue to face systemic challenges in 

employment, including unequal pay, limited career advancement, and inadequate 

protection against workplace discrimination and harassment.17 

The Basic Conditions of Employment Act 75 of 199718 and the National 

Minimum Wage Act 9 of 201819 attempt to address income inequality, but fall short in 

protecting informal and part-time workers, where women dominate.20 For example, 

domestic workers were historically excluded from the Compensation for Occupational 

Injuries and Diseases21 until the Constitutional Court judgment in Mahlangu and 

Another v Minister of Labour and Other22 which declared this exclusion 

unconstitutional. This landmark case illustrates the judiciary's potential to enhance 

women's labour rights, but also underscores the delay in legal recognition of their 

vulnerability. 

Access to social protections, such as the Unemployment Insurance Fund and 

maternity benefits under the Unemployment Insurance Act 63 of 2001 remains limited 

for informal workers and single mothers, two key demographics in the feminisation of 

poverty. The state’s failure to integrate unpaid care work into labour law and social 

policy perpetuates gendered economic disparities.23 Despite international obligations 

under instruments like the Convention on the Elimination of All Forms of 

Discrimination Against Women and ILO Convention No. 189 on Domestic Workers, 

implementation at the national level has lagged. 

 

 

Labour Market Dynamics in South Africa 

 

Under apartheid, Black South African women were confined to the most 

precarious forms of labour, particularly domestic work and agriculture, with limited 

legal protections. The post-apartheid state inherited a highly segmented labour market 

that still reflects racial and gendered hierarchies. While legal reforms post-1994 sought 

to address these inequalities, the historical entrenchment of occupational segregation has 

proven resilient. Women’s labour force participation in South Africa is significantly 

lower than men’s. According to Statistics South Africa, the unemployment rate for 

women, 35.7%, remains higher than that for men, 30.0%, with even greater disparities 

among young and rural women. Structural unemployment, driven by deindustrialisation 

and skill-biased economic growth, disproportionately affects women with lower 

 
16Benjamin (2015). 
17Budlender (2019). 
18Hereinafter BCEA. 
19Hereinafter NMWA. 
20Budlender (2019). 
21Hereinafter COIDA.  
22Mahlangu and Another v Minister of Labour and Others (CCT306/19) [2020] ZACC 24; 2021 (1) 

BCLR 1 (CC); [2021] 2 BLLR 123 (CC); (2021) 42 ILJ 269 (CC); 2021 (2) SA 54 (CC). 
23Antonopoulos (2009). 
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educational attainment.24 Women’s labour force participation in South Africa is 

significantly lower than men’s. According to Statistics South Africa, the unemployment 

rate for women (35.7%) remains higher than that for men (30.0%), with even greater 

disparities among young and rural women. Structural unemployment, driven by 

deindustrialisation and skill-biased economic growth, disproportionately affects women 

with lower educational attainment.25 

Women are overrepresented in low-paying sectors such as domestic work, 

cleaning, retail, and caregiving. These sectors are historically undervalued and lack 

bargaining power.26 Over 40% of working women are employed in the informal 

economy, where enforcement of labour standards, including the NMWA, is weak or 

absent.27 Women disproportionately bear unpaid care responsibilities, limiting their 

availability for full-time or formal employment.28 Despite equal pay legislation, South 

African women earn on average 30% less than men for comparable work.29 These 

dynamics suggest that a uniform minimum wage, while beneficial in theory, does not 

fully address the multifaceted disadvantages faced by female workers. 

The EEA in South Africa prohibits unfair discrimination and mandates equal pay 

for work of equal value; however, enforcement is weak, and wage gaps persist across 

sectors and occupations. The gender wage gap is influenced by several interrelated 

factors, such as occupational Segregation whereby women are overrepresented in 

lower-paying sectors such as domestic work, retail, and social services, while 

underrepresented in higher-paying fields like engineering and finance.30  Part-time and 

informal work, whereby many women work part-time or in informal employment to 

accommodate caregiving responsibilities. These jobs often lack job security, benefits, 

and legal protections.31 Unpaid care work, women perform the majority of unpaid 

domestic and care work, reducing their labour market participation and limiting career 

advancement.32 Discrimination and bias in which cultural norms and employer biases 

continue to influence hiring, promotion, and wage-setting practices, disadvantaging 

women in the workplace.33 

 

(1) Employment Equity Act  

Section 6(4) of the EEA stipulates that: ‘A difference in terms and conditions 

of employment between employees of the same employer performing the same or 

substantially the same work or work of equal value that is directly or indirectly 

based on any one or more of the grounds listed in subsection (1), is unfair 

discrimination.’ While the equal pay principle is typically formulated 

internationally to equalise the pay differentials between men and women,34 In 

 
24Statistics South Africa. (2023).  
25Statistics South Africa (2023). 
26Statistics South Africa (2023). 
27International Labour Organization. (2021) 
28UN Women (2021).  
29Bosch (2021). 
30International Labour Organization (2021). 
31Budlender (2019).  
32UN Women (2021). 
33Bhorat, Kanbur & Mayet. (2013). 
34See Article 2 of the ILO Equal Remuneration Convention, 1951 (No.100). 
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South Africa, this can stretch broad then just gender. Despite constitutional and 

legislative commitments to gender equality, the gender pay gap in South Africa 

persists. One of the key legal instruments aimed at addressing this disparity is the Code 

of Good Practice on Equal Pay/ Remuneration for Work of Equal Value35 (Equal Pay 

Code), issued in terms of the EEA.  

Item 6 of the Equal Pay Code recognises that discrimination in pay based on the 

sex of an employee is an international phenomenon.36 Job evaluation methods were 

traditionally designed based on male-dominated jobs, and ‘women’s work’ remains 

stereotyped as less valuable than the work in which men are typically engaged.37 

Item 6(2) of the Equal Pay Code provides that: ‘The use of job evaluation 

does, in   itself, not ensure that unfair discrimination is absent. 

6.2.1. It is acknowledged that traditional job evaluation methods were 

designed based on male-dominated jobs. 

6.2.2. Predominantly female jobs often involve different requirements from those 

of predominantly male jobs, whether in terms of qualifications, effort, responsibility or 

working conditions. 

6.2.3. Traditionally, female-dominated jobs were evaluated based on methods 

designed mainly for male-dominated jobs, which partly accounts for wage 

discrimination. 

6.2.4. It is important to be vigilant when selecting the method of job evaluation 

and to ensure that its content is equally tailored to both female-dominated and 

male-dominated jobs. For instance, responsibility for money or equipment is often 

valued more than other forms of responsibility. 

6.2.5. Jobs involving caring for others or cleaning may be undervalued 

because of the erroneous assumption that the skills involved in these jobs are intrinsic 

to the nature of women and not acquired through learning and experience.'38 

If a claim of unequal pay is based on the listed grounds stipulated in section 

6(4) of the EEA, the burden of proof will rest on the employer to prove that the 

difference is justified. However, the employee will still be required to lay the 

foundations for his/her claim that the employer’s policies or practices differentiate 

among employees. In terms of section 6(5) of the EEA, the Minister of Labour 

may prescribe the methodology for assessing work of equal value. In addition to 

the EEA, the Equal Pay Code and the EEA Regulations39 may be used to assess 

work of equal value. Both the Equal Pay Code and the EEA Regulations are a 

response to the International Labour Organisation (ILO) Equal Remuneration 

Convention.40 Article 3 of the Convention makes reference to the need for 

measures that promote the objective appraisal of jobs on the basis of the work to 

be performed; it adds that differential rates that are based on objective criteria shall 

not be considered as being contrary to the principle of equal pay for men and 

 
35Code of Good Practice on Equal Pay/Remuneration for Work of Equal Value (GN 448 in GG 

38837 of 1 June 2015). 
36Item 6 of the Equal Pay Code.  
37Item 6(1) of the Equal Pay Code. 
38Item 6(2) of the Equal Pay Code.  
39Employment Equality Act Regulations 2014. 
40ILO Equal Remuneration Convention see heading 25.6.2. 
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women.41 If the employee alleges and providers credible evidence that a pay 

differential between employees or groups of employees is based on a listed ground 

as per section 6(4) of the EEA to avoid liability if there is a difference in pay, the 

employer must either establish that: the jobs being compared are objectively 

different in value; and/or if the work is of equal value, that the differences in pay is 

justified based on the objective factor, and is fair and rational. Despite this, 

persistent pay disparities between men and women highlight the gap between 

international obligations and domestic implementation.42  

Mangena & Others v Fila South Africa (Pty) Ltd & Others43 was a landmark 

case that expanded the scope of equal pay protections beyond gender to include race. 

The claimants alleged that Black employees earned less than their white counterparts 

doing work of equal value. The Labour Court acknowledged that unjustified pay 

disparities based on prohibited grounds such as gender or race could constitute unfair 

discrimination. However, it emphasised the burden on claimants to identify a valid 

comparator; demonstrate that the work is of equal value; and establish a causal 

connection between the disparity and the prohibited ground. The case was dismissed 

due to insufficient evidence on the comparators and the causality of the alleged 

discrimination. Nonetheless, it established a foundational principle that wage 

disparities based on race or gender must be objectively justified. 

In the case of Naidoo and Others v Parliament of the Republic of South Africa44, 

the Labour Court reiterated the application of Section 6(4) of the EEA and found that 

differences in pay between male and female employees with similar qualifications and 

experience constituted unfair gender-based discrimination. The Court ordered 

retrospective pay correction and damages. 

In the Kok N.O. and Others v B A Development Company (Pty) Limited and 

Others45 the decision involved a challenge by a female employee who discovered 

her male counterpart was paid significantly more for identical duties. The Labour 

Court ruled in her favour, holding that the employer failed to justify the pay 

disparity. This case highlighted the importance of transparency and record-keeping 

in remuneration structures. 

Gender wage inequality is not merely an economic issue but also a deeply rooted 

social and legal injustice. Despite progressive language, these laws are inadequately 

enforced. The EEA lacks robust mechanisms to ensure equal pay for work of equal 

value.46 Another piece of legislation that was introduced was the NMWA47, a 

landmark development aimed at addressing poverty and wage disparities; however, 

its effectiveness in tackling gender-specific wage gaps remain debatable. The 

NMWA established a baseline wage for workers, with specific provisions aimed at 

protecting vulnerable groups, including women. However, the implementation of the 

 
41Article 3 of the ILO Equal Remuneration Convention. 
42Section 6(4) of the EEA. 
43(2009) 30 ILJ 3053 (LC). 
44(CA4/2019) [2020] ZALAC 38; (2020) 41 (ILJ) 1931 (LAC); [2020] 10 BLLR 1009 (LAC). 
45(38416/2020) [2022] ZAGPPHC 809. 
46Benjamin (2015).  
47National Minimum Wage Act No. 9 of 2018 - hereinafter NMWA. 
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Act has raised concerns about its adequacy in bridging gender pay gaps, 

particularly for female workers in sectors like domestic work, retail, and agriculture.   

 

(2) National Minimum Wage in South Africa 

Globally, approximately 90% of the 187 ILO member states have adopted 

some form of minimum wage policy. These policies vary from national wage 

floors to sector-based systems. In South Africa, the NMWA was a pivotal moment 

aimed at addressing severe socioeconomic inequalities entrenched by the apartheid 

era. Despite progressive legislative efforts, poverty and income inequality have 

remained pervasive, with women bearing a disproportionate burden. 

Post-apartheid South Africa has struggled to reduce poverty and economic 

inequality, and these challenges are acutely experienced by women. Historically 

marginalised in both formal and informal economies, women are more likely to be 

employed in low-wage, precarious jobs. The NMWA, implemented in 2019, 

aimed to provide a wage floor to improve the standard of living for low-income 

workers. As of 2025, the minimum wage is R28.79 per hour (approximately 

\$1.48). The NMWA’s gendered impact is particularly significant. Women in 

South Africa continue to face higher unemployment rates and earn substantially 

less than men, even when performing similar work. The national minimum wage, 

in theory, offers a baseline income that can help close the gender pay gap by lifting 

women out of extreme working poverty. However, the extent of its effectiveness is 

subject to various structural and practical limitations. 

The NMWA set South Africa’s minimum wage at an hourly rate applicable to 

all workers, with sectoral variations. Domestic workers and farm workers, who are 

predominantly women, initially received a lower wage than the general minimum 

wage, exacerbating gender-based economic disadvantages. The NMWA was later 

amended to ensure parity, but structural inequalities persist.  South Africa’s labour 

market reflects persistent gender-based disparities despite constitutional guarantees 

of equality and a comprehensive legal framework aimed at eliminating discrimination. 

One of the most persistent challenges is the gender wage gap—the average difference 

in earnings between men and women. Women, particularly Black women, continue to 

earn significantly less than men even when performing similar work.48  Empirical 

studies indicate that while the introduction of a minimum wage has improved 

overall earnings for women, it has not significantly reduced the gender wage gap. 

Women remain overrepresented in low-paying and informal sector jobs, limiting their 

economic advancement. Employers have also responded by cutting working hours or 

resorting to informal labour contracts, further disadvantaging female workers.49   

The implementation of the NWMA has seen some positive outcomes for women, 

such as: The implementation of the NWMA has yielded some beneficial outcomes for 

female employees. Notably, it has increased bargaining power among low-wage 

earners, particularly women. Reduced overt discriminatory pay practices by 

standardising minimum wages across sectors. Contributed to a modest reduction in in-

work poverty among female-headed households. By enforcing a legally mandated 

wage floor, the NMWA has made it more difficult for employers to justify paying 

 
48Bosch (2021).  
49Diedericks & Bosch (2023).  
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women less purely on the basis of gender, especially in traditionally low-wage sectors 

such as domestic work, retail, and agriculture—sectors predominantly occupied by 

women. 

Despite these improvements, significant challenges remain. The NMWA’s broad 

design does not account for structural gender disparities such as: Occupational 

segregation (women clustered in lower-paying jobs) Discriminatory hiring and 

promotion practices.  Unequal access to education, training, and career advancement 

opportunities. A lack of enforcement, particularly in the informal sector, which 

employs a large number of women. These challenges mean that many women 

continue to earn wages below subsistence levels or remain excluded from the 

protection of the NMWA altogether. 

A major shortcoming of the NMWA in addressing gender wage discrimination is 

its limited application in the informal economy, where a large proportion of women 

work. In these informal jobs, enforcement is weak, compliance is minimal, and job 

security is nearly non-existent. Female workers in this sector are often unaware of 

their rights or are too fearful of retaliation to assert them. Even within the formal 

sector, the enforcement of the NMWA is inconsistent. Financial constraints among 

employers, loopholes such as exemptions, and the casual nature of employment 

contribute to widespread non-compliance. Despite the establishment of reporting 

hotlines and monitoring systems by the Department of Employment and Labour, 

enforcement mechanisms remain largely ineffective. 

While the NMWA has contributed to modest improvements in wages and 

working conditions for female employees in South Africa, it is not a silver bullet. 

Gender wage discrimination remains deeply rooted in systemic factors that extend 

beyond hourly pay rates. Combating these disparities requires more than wage 

regulation—it demands comprehensive policy reform, vigilant enforcement, and a 

commitment to gender equality in the workplace. Only through a holistic approach 

can the goals of the NMWA be fully realised for South African women. 

 

(3) Mahlangu v Minister of Labour and Others 

The South African judiciary has increasingly grappled with issues of gender 

inequality and economic vulnerability within the labour market. While the term 

feminisation of poverty has not been directly invoked in South African jurisprudence, 

several landmark decisions have acknowledged and addressed the systemic 

disadvantage experienced by women, particularly Black and working-class women, 

within the socio-economic and legal landscape. These cases, when analysed through 

feminist legal theory and intersectionality, reveal the courts’ evolving recognition of 

gendered labour inequality and structural discrimination.  

The Constitutional Court’s decision in Mahlangu v Minister of Labour and 

Others marks a watershed moment in the legal recognition of the economic 

vulnerabilities faced by women in South Africa’s labour market, particularly domestic 

workers, who are overwhelmingly Black women. The Court’s ruling that excluding 

domestic workers from the COIDA violated constitutional guarantees of equality and 

dignity explicitly acknowledges the intersectional nature of discrimination impacting 

this group. 
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COIDA provides compensation to workers who suffer injuries or diseases 

arising from their employment. Historically, domestic workers were excluded 

from its ambit, reflecting their marginal status within the formal labour system. 

This exclusion denied them access to compensation benefits, reinforcing systemic 

economic insecurity. Given that domestic work is heavily gendered and racialised 

in South Africa,50 the exclusion disproportionately affected poor Black women, 

perpetuating socio-economic inequalities rooted in apartheid and patriarchy. 

The applicants challenged the exclusion on the basis that it violated section 9 of 

the Constitution and section 10 of the Constitution. The Constitutional Court’s 

unanimous judgment found in favour of the applicants, ruling that the exclusion was 

discriminatory and inconsistent with constitutional mandates. The Court’s reasoning 

advances the constitutional project of substantive equality, as conceptualised by 

scholars such as,51 This requires recognising and remedying the historical and social 

disadvantages experienced by marginalised groups. The Court recognised that the 

exclusion of domestic workers from COIDA entrenched “patterns of disadvantage,” 

effectively maintaining economic vulnerability based on gender, race, and class. The 

court articulated that the exclusion was a product of systemic and structural inequality 

and stated: “The exclusion of domestic workers from COIDA entrenches patterns of 

disadvantage and disproportionately affects poor Black women.”52 

This framing reflects the core of intersectionality theory,53 Which highlights how 

overlapping systems of oppression in this case, patriarchy, racism, and classism 

converge to deepen poverty and inequality for Black women domestic workers. The 

Court’s acknowledgment of these intersecting identities is a crucial legal recognition 

that economic vulnerability cannot be divorced from social identity. 

Furthermore, the Court emphasised the importance of dignity as a constitutional 

value. Denying domestic workers compensation not only exposed them to economic 

precarity but also inflicted “humiliation and degradation,” violating their constitutional 

right to human dignity in section 10 of the Constitution.54 This aligns with feminist 

legal critiques that emphasise dignity as foundational to gender justice. 

The Mahlangu judgment illustrates how legal exclusion in social protection 

mechanisms can perpetuate the feminization of poverty by systematically denying 

predominantly female workers access to labour rights and protections. Feminist 

scholars have documented that women’s labouring informal and undervalued 

sectors is a primary driver of their disproportionate experience of poverty.55 The 

Court’s ruling therefore not only remedies a legal gap but also symbolically 

challenges the socio-economic structures that marginalise women in the labour 

market. By mandating that domestic workers be covered under COIDA, the Court’s 

decision helps to extend formal labour protections to a sector historically excluded and 

economically marginalised. This legal inclusion represents a step toward dismantling 

the structural barriers that reproduce gendered economic inequality. 

 
50Budlender (2019). 
51Freeman (2014).  
52Mahlangu and Another v Minister of Labour and Others at para. 75 
53Crenshaw (1989). 
54Crenshaw (1989). 
55Budlender (2011) and Chant (2006). 
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Despite its progressive stance, some critics argue that the Mahlangu decision, while 

significant, does not fully address the deeper systemic issues that sustain the 

feminization of poverty. For example, legal recognition of rights does not automatically 

translate into effective enforcement or socio-economic upliftment.56 Many domestic 

workers still face precarious employment conditions, limited bargaining power, and 

informal labour relations that inhibit the full realization of their rights.57 

Moreover, the ruling does not tackle other intersecting dimensions of vulnerability, 

such as undocumented migrant domestic workers, who may remain excluded from 

formal protections. Thus, while Mahlangu is a vital judicial acknowledgment of 

gendered labour exclusion, it is but one piece in the broader struggle against the 

feminization of poverty.58 

The Court’s reasoning aligns with intersectional theory Crenshaw which argues 

that multiple forms of identity-based oppression much as those based on gender and 

race—interact to create unique experiences of discrimination and vulnerability.59 The 

Mahlangu decision thus offers a critical legal precedent supporting the notion that 

economic vulnerability among women in labour markets is not incidental, but 

structurally embedded. 

In President of the Republic of South Africa and Another v Hugo,60 (Hugo) the 

Constitutional Court considered whether a presidential pardon that applied only to 

mothers of young children violated the constitutional right to equality. While the Court 

upheld the policy, several justices used the occasion to acknowledge the gendered 

burden of caregiving borne disproportionately by women. Although not a labour case 

per se, the judgment highlighted that women’s labour particularly in the domestic and 

caregiving spheres is socially and economically undervalued. 

From a feminist legal perspective, Hugo underscores the social reproduction 

role of women and the consequent disadvantages they face in labour market 

participation. It implicitly supports the argument that unpaid care work, a key 

driver of the feminization of poverty must be considered when designing labour 

and social policy frameworks.  

These cases have demonstrated the potential and limitations of South Africa’s 

legal system in addressing the feminization of poverty. Courts have increasingly 

acknowledged women’s economic marginalization, especially when it stems from the 

intersection of race, gender, and class. However, legal redress remains uneven, 

particularly where discrimination is structural rather than overt. Feminist legal theory 

and intersectionality provide valuable interpretive frameworks for understanding how 

legal systems can either reinforce or dismantle the socio-economic hierarchies that 

impoverish women. To fully combat the feminization of poverty in South Africa’s 

labour sector, judicial reasoning must continue evolving toward a more substantive, 

context-sensitive understanding of equality and economic justice. 

 
56Freeman (2014). 
57Ntsabane (2020).  
58Rogan & Skinner (2019).  
59Crenshaw (1989).  
601997 (4) SA 1 (CC). 
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United Kingdom Analysis  

 

The status of women in the UK workforce has seen significant legal 

transformation over the past several decades, driven by domestic reform and the 

influence of European Union EU directives. Yet, despite robust anti-discrimination 

frameworks, women continue to face inequality in pay, representation, and 

progression. Through exploring the key legal instruments and judicial interpretations 

that shape women's labour rights, critically assessing their adequacy in the context of 

persistent systemic inequalities. 

In the UK, although formal legal segregation did not exist to the same extent, 

women historically faced exclusion from skilled and unionised sectors. The rise of 

industrial capitalism entrenched the ideology of separate spheres, relegating 

women to unpaid care work and low-paid service jobs. While anti-discrimination 

laws since the 1970s have improved women’s labour market status, structural 

disparities persist. The UK has a higher female labour force participation rate 

(around 74.2% in 2023, Office for National Statistics).61 However, British women 

are more likely than men to work part-time or in low-paid sectors, which has 

implications for income security and career advancement. 

The UK introduced the NMWA UK, later complemented by the National Living 

Wage and the EA in 2010. Together, these laws address both low pay and gender 

inequality in the workplace. A unique feature of the UK’s system is the establishment 

of the Low Pay Commission62 (LPC) an independent body that advises the 

government on minimum wage rates using empirical research and stakeholder 

consultation. The inclusion of employer, union, and academic representatives ensures 

a balanced and evidence-based approach. One of the most impactful developments in 

the UK is the mandatory gender pay gap reporting introduced in 2017 for employers 

with 250 or more employees.63 This requirement promotes transparency and 

accountability, encouraging employers to identify and rectify wage disparities. The 

UK’s enforcement mechanisms are supported by the HM Revenue and Customs, 

which has powers to investigate and penalise non-compliant employers. Additionally, 

the Equality and Human Rights Commission plays a critical role in upholding gender 

equality in employment practices. While both South Africa and the UK have 

minimum wage laws, the UK’s legislation incorporates gender equity considerations 

explicitly through pay gap reporting and equality duties under the EA.64 

 

(1)  Gendered Dynamics of the Labour Market UK 

The National Minimum Wage in the UK represents a fundamental pillar of 

labour market regulation aimed at ensuring fair pay and reducing income 

inequality. However, despite the implementation of the National Minimum Wage and 

subsequent introduction of the National Living Wage, gender-based wage disparities 

 
61Office for National Statistics, ‘Labour Market Overview, UK: June 2023’ (ONS, 2023). https://www. 

ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/bulletins/uk

labourmarket/latest accessed 11 June 2025. 
62UK Government Low Pay Commission National Minimum Wage Report (2022). 
63UK Government Equalities Office Gender Pay Gap Reporting Overview (2017). 
64UK Government Low Pay Commission National Minimum Wage Report (2022). 
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persist. Since then, it has undergone significant reforms, notably with the introduction 

of the National Living Wage in 2016. While the policy is universally applicable, its 

gendered implications are of particular concern, given the persistent gender pay 

gap and the overrepresentation of women in low-paid sectors.65   

The NMWA UK sets out the legal minimum wage to be paid to workers, with 

rates reviewed annually by the L. The introduction of the National Living Wage 

for workers aged 25 and over (subsequently lowered to 23 and over) was intended 

to reflect a higher wage floor to better support living standards. The legislation 

defines various minimum wage rates based on age and apprenticeship status. 

Notably, it does not differentiate based on gender, thus appearing to uphold formal 

equality. However, substantive equality remains elusive, especially given the 

gendered nature of low-wage employment. Despite the legal guarantee, enforcement 

remains problematic. According to the HM Revenue and Customs enforcement 

data, non-compliance is relatively widespread, particularly in sectors such as 

hospitality and the social care industries, dominated by female workers.66    

The EA Regulations67 require employers with 250 or more employees to report 

annually on mean and median gender pay gaps, bonus gaps, and the proportion of 

men and women in each pay quartile. While these regulations have increased 

transparency, they are often criticised for lacking enforcement mechanisms, as there 

are no financial penalties for non-compliance.  

The EA serves as the principal statute governing discrimination law in the UK, 

consolidating and harmonising previous legislation such as the Sex Discrimination 

Act68 and the Equal Pay Act.69 The Equal Pay Act defines sex as a protected 

characteristic and prohibits both direct70 and indirect71 discrimination. The Act’s most 

salient feature in the employment context is found in Chapter 3, Sections 64 to 80 of 

the Equal Pay Act cover the 'equality of terms' provisions. These require that men and 

women performing like work, work rated as equivalent, or work of equal value must 

receive equal pay unless the employer can demonstrate that any disparity is due to a 

genuine material factor unrelated to sex.72  

Smith v Avdel Systems,73 in this case, the court reinforced the requirement that 

any pay disparity must be justified by a material factor unrelated to sex. The burden 

lies with the employer to prove objective justification, thus strengthening the 

protection for women under the equal pay provisions. 

In the Hayward v Cammell Laird Shipbuilders Ltd,74 the House of Lords case 

provided critical clarification on the concept of "equal value," endorsing the use of 

job evaluation schemes. The claimant, a female cook, successfully argued that her 

work was of equal value to that of male tradesmen, thereby widening the scope for 

 
65UK Government Low Pay Commission National Minimum Wage Report (2022). 
66Resolution Foundation (2023). https://www.resolutionfoundation.org. 
67EA Gender Pay Gap Information Regulations 2017. 
68Sex Discrimination Act 1975. 
69Equal Pay Act, 1970. 
70Section 13 of the Equal Pay Act 1970. 
71Section 19 of the Equal Pay Act 1970.  
72Section 69 of the Equal Pay Act. 
73[1994] ICR 542. 
74Hayward v Cammell Laird Shipbuilders Ltd. [1988] AC 894. 
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equal pay claims. In British Airways plc v Starmer,75 the Court of Appeal held that 

the employer's refusal to allow a female pilot to work part-time constituted indirect 

discrimination. The ruling emphasised that policies must be flexible to accommodate 

women’s disproportionate childcare responsibilities and set an important precedent 

for work-life balance claims. R (Unison) v Lord Chancellor,76 the Supreme Court 

ruled that Employment Tribunal fees introduced in 2013 were unlawful because 

they impeded access to justice. This decision had significant implications for 

women seeking redress for discrimination and unfair dismissal, many of whom 

were deterred from bringing claims due to the cost barrier. Despite legal 

protections, the gender wage gap persists. As of 2024, the Office for National 

Statistics reported a 7.7% median pay gap for full-time employees. The gap is more 

pronounced in certain sectors—such as finance, STEM, and law—and at senior 

levels of employment. While the 2017 reporting regulations increased awareness, 

they have done little to reduce the gap in practice. This points to the limitations of 

formal legal equality in addressing entrenched socio-economic disadvantages.77 

 

 

Critical Reflections on the Efficacy of UK Labour Laws  

 

UK law largely achieves formal equality but falls short on substantive 

equality. Formal equality treats everyone the same, whereas substantive equality 

recognises different needs and barriers. Laws must evolve to tackle intersectional 

inequalities— those arising from the convergence of sex with race, class, or 

migration status. Even though Employment Tribunal fees were abolished in 2017, 

significant barriers remain, including the complexity of procedures, fear of 

victimisation, and financial risk. Vulnerable women, such as migrants, low-paid 

workers, or those in informal employment—are least likely to seek legal remedies. 

Equal value claims are procedurally burdensome, often requiring expert reports 

and lengthy litigation. The material factor defence is sometimes applied too 

broadly, undermining the principle of pay parity. Much of UK equality law has its 

roots in EU law, including the principle of equal pay.78 The introduction of the 

NLW led to a reduction in the gender pay gap at the lower end of the wage 

distribution. However, several limitations undermine the effectiveness of NMW 

legislation for women: Wage compression: Employers may freeze wages above 

the minimum threshold, limiting upward progression. Job quality and hours: Some 

employers reduce hours or shift patterns to offset increased wage costs, impacting 

women more due to their concentration in flexible jobs.79 Lack of consideration 

for unpaid labour: Minimum wage policy does not address the unpaid care burden 

disproportionately borne by women, which limits their full labour market 

participation. Moreover, enforcement remains weak. Research shows that nearly 1 

 
75[2005] IRLR 862. 
76[2017] UKSC 51. 
77UK Government Equalities Office, Gender Pay Gap Reporting (2017). 
78UK Government Equalities Office, Gender Pay Gap Reporting (2017). 
79Bargain, Doorley & Van Kerm (2019).  
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in 5 workers entitled to the NMW do not receive it, and women are more likely to 

be underpaid.80 

UK labour law has made significant advances in promoting gender equality in 

employment. However, the persistence of the gender wage gap, challenges in 

accessing justice, and the inadequacy of equal pay mechanisms reveal systemic 

shortcomings. A shift towards substantive equality, backed by rigorous enforcement 

and reform, is required to ensure that legal rights translate into tangible workplace 

outcomes for women. Brexit introduces further uncertainty, underlining the 

importance of maintaining and strengthening equality safeguards in a post-EU legal 

landscape.  

 

 

Comparative and Intersectional Perspectives 

      

One of the most powerful tools in the UK’s arsenal has been the Gender Pay 

Gap Reporting Regulations,81 which require companies with over 250 employees to 

publish annual reports on pay differentials.82 South Africa lacks this integration, 

limiting its ability to address gender-based wage disparities.83 The UK benefits from 

a collaborative institutional design through bodies like the LPC and HM Revenue 

and Customs.84 South Africa’s institutions, such as the Commission for Gender 

Equality and the Department of Employment and Labour, have limited capacity to 

enforce wage equality in a gender-responsive manner.85 Mandatory pay gap 

reporting in the UK creates a culture of transparency that pressures employers to 

address disparities.86 South Africa does not yet require such disclosures, making it 

harder to track progress or hold employers accountable. These disclosures must 

include the mean and median gender pay gaps; proportion of men and women in 

each pay quartile; and gender disparities in bonuses.87 While enforcement is limited 

and compliance varies, the public exposure of pay gaps has created reputational risk, 

incentivising voluntary corrective action and internal auditing. For example, several 

large UK firms were compelled to reassess bonus schemes and recruitment practices 

after publication of damning statistics.88 South Africa CAN consider the creation of 

a South African LPC with a gender mandate, modelled after the UK LPC, to guide 

minimum wage setting through evidence-based recommendations. Introduce a legal 

requirement for large employers to disclose gender pay gap data annually. Increase 

resources for labour inspection and create partnerships with civil society 

organisations to monitor compliance in female-dominated sectors. Develop targeted 

interventions for women in informal employment, including wage subsidies, 

unionisation support, and access to legal aid.  

 
80Bargain, Doorley & Van Kerm (2019).  
81Gender Pay Gap Reporting Regulations (2017). 
82Gender Pay Gap Reporting Regulations (2017). 
83Bargain, Doorley & Van Kerm (2019). 
84Bargain, Doorley & Van Kerm (2019). 
85Bargain, Doorley & Van Kerm (2019). 
86Commission for Gender Equality Act 39 of 1996.  
87Gender Pay Gap Reporting Regulations (2017). 
88Gender Pay Gap Reporting Regulations (2017). 
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In contrast, South Africa lacks mandatory transparency mechanisms, relying 

instead on internal audits and Employment Equity Plans, which are often treated as 

bureaucratic formalities rather than instruments for transformation.89 Enforcement 

by the Commission for Employment Equity and Department of Labour Inspectors 

is sporadic, underfunded, and heavily reliant on employee complaints.90 Moreover, 

the informal economy where women are overrepresented is largely excluded from 

the EEA’s scope. The failure to enforce equal pay principles in sectors such as 

domestic work, agriculture, and small-scale retail reveals how class, race, and 

informality intersect with gender to create compounded vulnerability.   

Intersectional analysis reveals that minority ethnic women, migrant women, 

and women with disabilities face compounded disadvantages.91 The one-size-fits-

all approach of the NMW fails to account for these intersecting vulnerabilities. 

The NMWA has had a mixed impact on female workers in South Africa. While it 

has improved wage levels, it has not sufficiently closed the gender pay gap or 

addressed structural employment inequalities.92 In contrast, countries like the UK have 

implemented more robust policies, combining minimum wage laws with gender 

equity measures. Strengthening South Africa’s enforcement mechanisms and adopting 

gender-sensitive labour policies would be crucial to achieving true wage equality. 93 

South Africa can draw several important lessons from the UK's approach to 

labour law for women, particularly in areas of legal structure, enforcement, 

transparency, and cultural change. While both countries share a commitment to 

gender equality in the workplace, the UK's longer standing and more comprehensive 

framework offers South Africa a model from which to adapt and strengthen its 

labour law regime. Evidence from South Africa and UK indicates that combining 

minimum wage laws with targeted support such as social grants, subsidised 

childcare, and vocational training yields better outcomes in reducing gendered 

poverty. For South Africa to make meaningful progress in closing the gender wage 

gap, it must adopt a multi-pronged strategy, including strengthening compliance and 

inspection mechanisms; extending minimum wage protections to informal workers; 

promoting pay transparency and mandatory gender pay audits; and supporting skill 

development programs tailored to women.  

The UK's EA provides a single, comprehensive statute covering all forms of 

discrimination, including sex, pregnancy, and maternity. South Africa has multiple 

pieces of legislation such as the EEA, the LRA, and the BCEA that address 

aspects of gender equality. However, they are fragmented. A consolidated gender 

perspective in the EEA, similar to the UK’s EA could enhance coherence, 

awareness, and enforceability for both employers and employees. 

UK case law such as Hayward v Cammell Laird and Smith v Avdel Systems 

illustrates practical use of job evaluation schemes and clearly defines the scope of 

equal pay for equal value claims. While the EEA (Section 6 and Regulation 7) 

addresses “equal pay for work of equal value,” implementation is limited and 

 
89Commission for Employment Equity Annual Report (2022). 
90Commission for Employment Equity Annual Report (2022). 
91Crenshaw (1989). 
92Crenshaw (1989). 
93Diedericks & Bosch (2023).  
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weakly enforced. South Africa should: Strengthen the use of objective job evaluation 

systems in the public and private sectors. Train and resource the Commission for 

Employment Equity and Labour Inspectors to audit pay disparities proactively. 

Publish guidelines based on comparative jurisprudence to help adjudicators and HR 

practitioners assess claims of pay inequality effectively.  

The UK's Gender Pay Gap Information Regulations mandate annual public 

reporting of gender pay data for large employers. South Africa could introduce 

similar mandatory gender pay gap disclosure laws for companies with more than 100 

employees, particularly JSE-listed firms. Public reporting would incentivise compliance, 

promote accountability, and provide civil society and the media with tools to apply 

pressure for gender pay equity. This would also give effect to Section 9 of the 

Constitution and the EEA’s aim of eliminating discrimination in pay. 

 

 

Conclusion 

  

South Africa stands to gain significantly from the UK's experiences in promoting 

gender equality in the workplace both from its innovations and its shortcomings. 

Central lessons include the need for comprehensive and enforceable legislation, 

mandatory transparency, access to justice, and structural reforms to address substantive 

rather than merely formal equality. These lessons are particularly vital in the 

context of South Africa’s own labour market inequalities, which are shaped by 

deep-rooted gender, racial, and class disparities.    

South Africa’s national minimum wage legislation represents a critical tool in 

the struggle against poverty and inequality, but it has not yet fulfilled its potential 

in advancing gender equity. Drawing on the comparative case of the United 

Kingdom, this paper has shown that integrating gender-specific mechanisms, 

strengthening institutions, and promoting transparency can significantly enhance 

the effectiveness of minimum wage legislation for female workers. A more 

inclusive, accountable, and gender-responsive approach is essential to ensuring 

that no woman is left behind in the pursuit of economic justice. 
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Risk Analysis in EU Customs Controls 
 

By Cristina Faone 
  

Over the past century, risk analysis has become the European Union’s preferred 

tool for selecting commercial transactions for customs control. Its adoption 

coincided with the onset of globalisation; a period characterised by a sharp 

increase in international trade. Given the impracticality of inspecting all goods 

crossing customs borders without severely disrupting trade flows, it became 

essential to develop a tool capable of filtering customs declarations effectively. Such 

a tool should enable customs authorities to focus their efforts solely on incorrect or 

fraudulent declarations. This paper seeks to examine how the European Union 

regulates customs risk analysis. By outlining the risk analysis systems currently in 

place within the EU, alongside those implemented in Italy, the paper aims to identify 

key shortcomings in the present customs risk management framework and to 

propose corrective measures. 

 

Keywords: customs controls, risk analysis, selection, economic operator, customs 

declaration.   

 

 

Introduction 

 

The topic of customs controls has rarely been addressed in legal and economic 

literature as an autonomous topic. Instead, there is a tendency to believe that 

controls are relevant only to other institutions of customs law. Consider the 

discussions about the definition of customs value and the problems connected to 

the phenomenon of under-invoicing; also, the interpretation of the rules of non-

preferential origin has engaged, and still engages, scholars and judges with the 

issues connected to the evidence documents. Those traditional customs law 

institutions add to the problem of the uniformity of sanctions in EU territory, the 

right to be heard, and so on. 

From this perspective, customs controls are regarded as merely the occasion for the 

emergence of breaches of the aforementioned substantive institutions of customs law.  

Nor have the technological changes of the last thirty years, which have substantially 

automated customs controls, changed the fortunes of this academic disregard. 

On the contrary, the use of risk analysis to select upstream the cross-border 

commercial transactions to be subjected to control, reducing the intervention and 

discretion of the ascertaining agent and, therefore, his margins of error, have probably 

led to the belief that there is no longer any need to investigate the phenomenon of 

customs controls. 

Thinking like this would be wrong. 
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The use of mechanical tools for selecting transactions and subjects for control, 

such as risk analysis, raises the question of the rules that make this tool legitimate.  

The circumstance that the selection is entrusted to machines cannot lead to the 

conclusion that it is always and, in any case, correct, since it must instead have 

regard to the protection of economic operators. If they are selected for customs 

control, they will suffer delays in customs clearance and may pay compensation 

for breach of contract with their customers. 

Thus, customs controls, in a probably unfortunate but effective expression, 

represent “asymptomatic” institutions that - even if, due to the conspicuous use of 

IT tools, they do not seem to manifest pitfalls of immediate or tangible perception 

- are not, however, incapable of altering the function of the customs system and of 

causing damage, sometimes of no minor importance. 

It is precisely from this awareness that this paper intends to analyse the 

institution of risk analysis because only by understanding how it works is it 

possible to trace this instrument’s legitimacy limits. 

 

Roadmap and Sources 

 

This investigation begins with a concise historical and normative overview. 

Risk analysis emerged in response to the dual pressures brought about by the rise 

in international trade: the need to maintain effective border controls and the 

imperative to avoid disrupting the flow of commerce. 

Following the creation of the customs union which eliminated internal tariffs 

and introduced a common external tariff for trade between the EU and the rest of 

the world in the final decade of the 20th century there arose a pressing need to 

harmonise customs control procedures across Member States. 

Accordingly, the paper will first trace the historical and legal milestones that 

led to the formal adoption of risk analysis as a tool for selecting customs 

declarations for inspection. It will also examine the recent proposal for a new EU 

Customs Code, which introduces significant changes, including the establishment 

of a European Customs Authority to oversee risk management. 

The next section will describe the current system of risk analysis, with a focus 

on the provisions of the Union Customs Code concerning the security and safety 

of the EU customs territory. The scarcity of sources on this subject due in part to 

the secrecy surrounding how customs risks are defined and how controls are 

selected has made this reconstruction particularly challenging. Such confidentiality is 

maintained to prevent economic operators from evading customs obligations. 

As the EU has developed and implemented IT systems for standardised risk 

analysis focused solely on safety and security, Member States remain responsible 

for designing tools to address other risks - such as fiscal risks - related to customs 

operations. Because these tools vary across jurisdictions, the paper will examine 

the system employed by the Italian Customs Authority, offering a concrete 

example of how risk analysis is applied in practice. This will involve analysing the 

operational guidelines issued by the Italian Customs Authority, given the absence 

of codified legal provisions in the national framework. 
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Finally, the paper will identify the critical issues within both the EU’s and Italy’s 

current risk management systems and propose measures to strengthen the framework— 

particularly regarding the legal protections available to economic operators. 

Through this analysis, it is hoped that greater academic attention and 

legitimacy will be accorded to customs controls by highlighting their complexity, 

impact, and evolving nature in a digitised regulatory environment. 

 

Customs Controls and Risk Analysis in the EU: A Legal and Institutional Perspective 

 

The subject of customs controls has seldom been treated as an autonomous 

area within legal and economic literature. Instead, there is a prevailing assumption 

that customs controls are merely ancillary to other, more central, institutions of 

customs law. Consider, for instance, the extensive discussions surrounding the 

definition of customs value and the issues posed by under-invoicing, or the ongoing 

debates among scholars and courts regarding the interpretation of non-preferential 

origin rules and the evidentiary challenges involved. These traditional pillars of 

customs law are further complicated by concerns such as the harmonisation of 

sanctions across the EU, the right to be heard, and other procedural safeguards. 

From this perspective, customs controls are often viewed merely as the trigger 

for violations of the aforementioned substantive legal norms. Even the sweeping 

technological advancements of the past three decades, particularly the automation 

of customs procedures have done little to elevate the academic standing of 

customs controls. 

On the contrary, the introduction of risk analysis as a means to pre-select cross- 

that customs controls no longer warrant in-depth scrutiny. By limiting the discretion 

and involvement of customs officers - and thus reducing the risk of human error - 

automated tools have created an illusion of reliability and infallibility. 

Yet the very use of such mechanical selection tools raises critical legal 

questions about their legitimacy. The fact that selection is entrusted to machines 

does not imply that it is inherently correct. It must still be evaluated in light of the 

rights of economic operators. Being flagged for customs control can lead to 

significant delays in clearance and potential contractual penalties for late delivery. 

Customs controls thus represent what could be termed albeit somewhat 

inelegantly but aptly "asymptomatic institutions": their heavy reliance on digital tools 

may render them outwardly unproblematic, yet they retain the potential to distort the 

functioning of the customs system and to cause significant, if less visible, harm. 

It is with this awareness that this paper sets out to analyse the institution of 

risk analysis. Only by understanding how this mechanism operates can we begin 

to delineate the limits of its legal legitimacy. 

 

 

The Process of Implementing Risk Analysis in European Customs Controls 

 

Having eliminated internal tariff barriers, established standard duty rates in 

trade operations with third countries, and developed shared criteria for customs 

valuation, one of the main “enemies” of fair competition in the EU and international 
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market is the divergence of customs control procedures.  

On this ground, Member States may, more or less unwittingly, feed the breach 

of customs provisions through excessively permissive attitudes to controls or, 

conversely, unjustifiably delay trade, thus guiding economic operators on the 

choice of entry and exit points for goods. 

Precisely to provide clear, complete, common and binding customs instructions 

for all the Member States, following the signing of the Maastricht Treaty1, Council 

Regulation (EEC) No 2913/92 of 12 October 1992 establishing the Community 

Customs Code (CCC), in force since 1 January 1994, was issued. 

That legal act was followed by the drafting of Commission Regulation (EEC) No 

2454/93 of 2 July 1993 laying down provisions for the implementation of Council 

Regulation (EEC) No 2913/92 establishing the Community Customs Code 

(Implementing Regulation). 

This is the first and most extensive work of codification that has taken place in 

customs law, bringing together in a single text all the customs institutions developed 

since the birth of the European Community and contained in scattered and 

fragmentary regulatory acts.  

From the point of view of controls, the CCC, in its original text, provided the 

possibility of verifying the declaration, accompanying documents, accounting records 

for certain operators, inspection of goods, sampling and laboratory analysis2. 

This, however, does not mean that the Community was not working to create 

a more efficient and uniform system of controls.  

In fact, on 23 November 1992, the Ecofin Council approved using risk 

analysis as a tool for targeted customs controls. The homogeneity of controls 

became one of the objectives of the “Customs 2000” programme3. 

The action programme specifically aimed to make customs procedures and 

controls more effective at any point in the customs territory of the Community by 

encouraging the development of identification, risk analysis4 and post-clearance 

verification techniques and, where necessary, the determination of the nature of 

controls to achieve equivalent results. 

Subsequently, the 11 September 2001 terrorist attack on the twin towers of the 

World Trade Centre in New York intervened, which highlighted the need to 

develop customs border control procedures aimed at increasing transport security. 

Customs controls, therefore, were no longer aimed at preventing only risks to 

international trade but also risks to protecting citizens from international trade 

itself5.  

 
1The Maastricht Treaty was signed on 7 February 1992 and entered into force on 1 November 1993. 
2See Article 68 CCC. 
3The Customs 2000 programme, provided for in Decision No. 210/97/EC of the European 

Parliament and of the Council of 19 December 1996, initially covered the period from 1 January 1996 

to 31 December 2000 and, subsequently, until 31 December 2002. See Article 1 of Decision 210/96 in 

its original and subsequently amended versions. 
4Autiero (1993). In 1993, the Author had already stated that risk analysis would enable the rise 

to otherwise unattainable heights of service efficiency and effective results.  
5Truel, Maganaris & Gricorescu (2015). The development of EU customs law: from the community 

customs code to the union customs code, Journal of legal studies, 16(30): 84 pointed out: “Following 

the events of 11 September 2001 the risk to the trade became a risk from trade”. 
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The European Union, unable to remain blind to these events, after reaffirming 

with the Customs 2007 project6 the need for control activity based on a common 

framework, introduced into the Community code the instrument of risk analysis, 

hitherto only provided for in isolated decisions and programmes. 

In particular, with Regulation (EC) No 648/2005 of the European Parliament 

and of the Council of 13 April 2005 amending the CCC, it was established for the 

first time, and in a binding way for all Member States, that customs controls, except 

random checks, would be based on the risk analysis system7 about which the Member 

States were obliged to construct a common framework, since the disparities in the 

procedures used8 lead to unlawful distortions of trade. 

The text of the implementing regulations was also amended9 by expressly 

providing that the risk analysis systems operated by national customs authorities should 

differentiate between the levels of risk associated with goods subject to customs control 

or supervision and determine whether - and, if so, where - these goods should be 

subject to specific customs controls. 

Risk levels were determined by assessing the probability of the event being 

associated with its incidence10. 

This process of computerising controls was also fuelled by demands from the 

international world, including the WCO which, in 1999, in amending and 

supplementing the text of the Kyoto Convention for the Harmonisation and 

Simplification of Customs Procedures (better known as the Revised Kyoto 

Convention11) invited all adhering countries to use customs risk management tools to 

intercept operations to be subject to control and to cooperate in their preparation. 

Later, given the accession of several Member States to the European Union, the 

Union legislator felt the need to redraw the Customs Code, considering that it was 

no longer sufficient to proceed with ad hoc supplementary/ amendments to the 

existing text12. 

Thus, the modernised customs code (MCC) was enacted. 

It is symptomatic, and worth highlighting, that the first provisions, after those 

of a general nature, in the aforementioned MCC concern the provision of data13. 

Since the European Community felt the need for an adequate and efficient 

 
6See the Decision No. 253/2003/EC of the European Parliament and of the Council of 11 February 2003 

adopting an action programme for customs in the Community (Customs 2007) and regarding, under 

Article 1(1), the five years from 1 January 2003 to 31 December 2007. 
7See the amendment to Article 13 CCC by Article 1(3). 
8On the risk analysis methodologies applied by the customs authorities of Germany, France, the 

Netherlands, Great Britain and Denmark see Petreccia (1993). 
9See the Commission Regulation (EC) No 1875/2006 of 18 December 2006 amending Implementing 

Regulation. 
10See Article 4-septies of the Implementing Regulation as amended by the Regulation mentioned above 

(EC) 1875/2006. 
11The Convention entered into force in February 2006. On the benefits of the changes made to the Kyoto 

Convention, see https://www.wcoomd.org/-/media/wco/public/global/pdf/topics/facilitation/Instrum ents-

and-tools/conventions/kyoto-convention/benefitsrkc.pdf?db=web. 
12See recital No 3 of the Regulation (EC) No 450/2008 of the European Parliament and of the Council of 

23 April 2008 laying down the Community Customs Code (Modernised Customs Code). 
13See Section I, Chapter II, Article 5 of the MCC. 
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development of risk analysis, now defined as the primary control tool14, it would 

have been necessary to ensure the circulation of information and data on commercial 

transactions affecting the EU customs territory15. 

In this way, there is a transformation in the role of the Customs Authority, 

which no longer performs investigative tasks but is, in the first instance, a reader of 

the risk analysis results and, only eventually, an executor of the controls selected 

by the machine16. 

A variable composition assessment scheme17 determined primarily by probabilistic 

calculations is outlined. 

The application of the provisions contained in the MCC, having been 

conditional upon the issuance of implementing provisions, never actually entered 

into force, but its innovative principles were fully embodied in Regulation (EU) 

No 952/2013 of the European Parliament and the Council of 9 October 2013 

laying down the Union Customs Code, which represents the current text on 

customs matters in the Union and whose provisions on risk analysis will be 

described later in this paper. 

 

The Proposed Reform of the Union Customs Code: The Establishment of the 

EUCA and a European Data Hub 

 

The current framework allows identifying priority control areas and common risk 

criteria and standards in the area of financial risks to carry out customs controls. 

However, considerable shortcomings still prevent the objectives of uniformity and 

effectiveness of controls from being achieved. 

This assumption is, to a certain extent, confirmed in the recent proposal for the 

reform of the Union Customs Code18, presented on 17 May 2023 by the European 

Commission19 as a result of a dialogue with economic stakeholders, academia and 

international partners on the future of customs in the EU 204020. 

 
14Comparing the texts of the CCC, as amended in 2005, and the MCC one can note how the 

legislator adds in the latter the adverb “primarily”, to establish that: “Customs controls other 

than causal controls are based primarily on risk analysis” (see Article 25(2) MCC). 
15Matsudaira & Koh (2022) Customs Administration and digitalisation. In Customs Matters - 

Strengthening Customs Administration in a Changing World. International Monetary Fund, 204 how the 

first initiatives on information and communication technologies (ITC) in customs administrations are of 

“digitization” meaning the mere process of converting analogue to digital; whereas, further on, there 

has been a shift to “digitisation” processes involving the use of digital information to transform the 

way customs procedures are managed both by traders and by the customs authorities themselves.  
16This assumption is confirmed by recital No. 6 of the CDA, which states, for the first time, 

that customs authorities are “catalysts to the competitiveness of countries and companies”.  
17See Cerioni (2004). 
18See https://ireland.representation.ec.europa.eu/news-and-events/news/eu-customs-reform-data-dri 

ven-vision-simpler-smarter-and-safer-customs-union-2023-05-17_en. 
19See COM (2023) 258 final 2023/0156 (COD) on Proposal for a regulation of the European 

parliament and of the council establishing the union customs code and the European Union customs 

authority, and repealing regulation (EU)No. 952/2013. 
20On studies and public consultations preparatory to the text of the proposed reform of the 

Union Customs Code, see Lux (2023). 
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One of the main objectives of the reform21 is the adoption of appropriate 

measures to ensure the uniform application of customs controls throughout the 

customs territory22. 

To this end, it is planned to set up a European digital customs centre (EU data 

hub) that will replace and encapsulate the current more than one hundred 

information technology systems throughout the customs territory23 from which EU 

Member States can draw to process the selection of controls. 

EU Member States should continue to be the owners and managers of the risk 

analysis on their national territory. However, the controls will be selected based on 

the information and data in this EU data hub.  

This should speed up the timing of the controls, which will no longer have to 

undergo the bureaucratic delays that, instead, characterise the administrative cooperation 

instruments adopted so far. 

Although, as mentioned, customs processes have been digitised, risk analysis and 

controls are still fragmented and duplicated in several systems belonging to the 

different 27 EU Member States. Such an approach is costly for customs 

authorities, inflexible and hampers the efficient use of data, allowing non-

compliant traders to turn to EU entry points with lower levels of control. 

Through the creation of the EU data hub, on the other hand, information on 

transactions and importers risking the financial and non-financial interests of the 

Union will be shared systematically to have a single, comprehensive view of 

goods entering and leaving the customs territory24. 

Therefore, the EU data hub is conceived as an IT system that connects and 

stores information at the EU level, providing a wide range of advanced data 

analysis and using artificial intelligence.  

The reform of the Customs Code also established the European Union 

Customs Authority (EUCA)25. 

Although this is in line with the recent trend towards the establishment of 

several at the service of the European Union26, it would represent a further step, 

taking the customs union to the next level.  

Despite the innovative scope of the proposal, unfortunately, examining the reform 

text does not sufficiently describe the numerous tasks that would be assigned to the 

EUCA27. 

The specific tasks described in Articles 208 to 210 of the proposed new 

 
21On the topic see Pickett & Wolffgang (2023). About the impact of the proposed reform on 

origin, binding tariff information and customs value, see Grave (2024). 
22See https://taxation-customs.ec.europa.eu/system/files/2022-03/TAX-20-002-Future%20cust 

oms-REPORT_BIS_v5%20%28WEB%29.pdf. 
23The Article 29(3) of the proposal states: “The Commission shall develop, implement and maintain 

the EU Customs Data Hub, including making publicly available the technical specifications to process 

data within it, and shall establish a data quality framework”. 
24See Articles from 29 to 40 of the proposal. 
25See Antonini (2023).  
26Lyons (2024). The proposed EU Customs Authority: a new Agency in a new system, Global 

trade and customs journal, 19(6):362-370 describes this phenomenon as “agencificacion process”. 
27Lyons (2024) states that the text is not clear and precise enough in defining what the agency “will do, 

nor all the practical aims of its actions”. 
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Customs Code are divided into primary, other, and additional tasks. 

Regarding the topic, EUCA should have risk management and give operational 

and coordination support to the EU Member States’ customs authorities, including 

through diagnostics and monitoring of border crossing points and other places of 

control, as well as the development of common standards and recommendations for 

best practices. The recommendations should have a binding character, unless there are 

justified reasons for the state to deviate from them after notifying the EU Commission. 

To reduce time-to-market, Member States may also entrust the EUCA with the budget 

and mandate to develop national applications to use the EU Data Hub28. 

Assigning the management of risk analysis processes to a European Customs 

Authority could ease the tasks of the Member States, which, however, at the same 

time, will have to guarantee the level of controls indicated by the European Customs 

Authority itself.  

Therefore, horizontally, an organisational model articulated on national and 

supranational structures is outlined with data and information sharing among the 

Member States and vertically, in the relations between them and the European 

Commission29. 

The customs reform should be implemented in two phases. In the first phase, 

the data hub should be implemented, and the European Customs Authority should 

be established. In the second phase, the EUCA and the EU data hub are to be made 

operational; the latter should initially only be used for e-commerce shipments, to be 

subsequently extended to all commercial transactions. 

 

 

Customs Risk Management. Preface 

 

Customs controls, under Article 5(1)(3) of Regulation (EU) No 952/2013 of the 

European Parliament and of the Council of 9 October 2013 laying down the Union 

Customs Code (UCC), are defined as the “specific acts performed by the customs 

authorities to ensure compliance with the customs legislation and other legislation 

governing the entry, exit, transit, movement, storage and end-use of goods moved 

between the customs territory of the Union and countries or territories outside that 

territory, and the presence and movement within the customs territory of the Union of 

non-Union goods and goods placed under the end-use procedure”. 

Despite the literal wording of the provision, Article 46(1) UCC, in regulating this 

aspect more precisely, gives the customs authorities the power to carry out “any 

customs controls they deem necessary”.  

Under Article 46(2) UCC, customs controls can be carried out either as part of a 

random investigation or can arise from a report by an IT system designed to identify 

both the cases in which the control of the goods is necessary and the related methods.  

As mentioned, customs controls today are “primarily” carried out using this latter 

system, i.e. risk analysis30.  

 
28See the recital No. 21 of the proposal. 
29See Saponaro (2020). 
30Article 6(2) UCC reads as follows: “Customs controls, other than random checks, shall primarily be 

based on risk analysis using electronic data-processing techniques, with the purpose of identifying and 



Athens Journal of Law October 2025 

 

649 

Actually, the control model that emerges from examining the provisions 

contained in the UCC does not appear to translate into a clear alternative between 

random controls and risk analysis. 

Risk analysis seems to be the prerequisite for any verification activity since no 

declaration (with some exceptions31) can escape preliminary treatment by the customs 

risk management system. 

Risk analysis can be carried out for financial purposes, i.e. to bring to light 

violations of customs regulations that constitute a prejudice to the economic interests 

of the European Union, and for the safety and security of the customs territory and of 

EU citizens. 

The UCC, supplementing regulation (SR) and implementing regulation (IR) 

as they regulate risk analysis, are primarily concerned with those conducted for 

safety and security purposes. Then, each Member State completes this system by 

adopting further risk analysis systems at the national level, which, this time, also 

concern the protection of financial interests. 

Since, however, one of the objectives of the Commission is to achieve a high 

degree of harmonisation of controls, the Common Financial Risk Criteria and 

Standards (FRC Decision) was adopted concerning tax risk analysis, as well as the 

guidance document with which, the European Union identifies priority areas and 

standard risk criteria to ensure, as far as possible, the same adequate degree of 

controls throughout the customs territory.32. 

The following sub-paragraph will account for the risk analysis for safety and 

security purposes outlined by the EU legislator. 

 

Risk Analysis in the Union Customs Code 

 

Entry summary declarations, exit summary declarations (but the same applies to 

other pre-departure declarations33)and customs declarations (when a summary 

declaration is not required), after being lodged by the person obliged to do so, are 

registered by the customs authorities and provided with a unique identification 

code34. 

Under Articles 128 and 264 UCC, the risk analysis circuit uses the information of 

entry and exit summary declarations, or in the absence of these customs declarations, 

for security purposes35. 

 
evaluating the risks and developing the necessary countermeasures, on the basis of criteria developed at 

national, Union and, where available, international level”. 
31See Articles 127(2) and 263(2) of 2 UCC and Articles 104 and 245 of the Commission Delegated 

Regulation (EU) 2015/2446 of 28 July 2015 supplementing the UCC. 
32Although these actions were ultimately deemed insufficient by the European Court of Auditors. See 

the Special Report 04/2021 at https://www.eca.europa.eu/en/publications?Did=58256. 
33See Article 263(3) UCC.  
34See Article 185 of the Commission Implementing Regulation (EU) 2015/2447 of 24 

November 2015 (IR) laying down detailed rules for implementing specific provisions of UCC 

regarding the entry summary declarations and see Article 341 of the same regulation regarding the 

exit summary declaration.  
35See Articles 128 and 264 UCC. 
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Currently, in the EU customs territory, two circuits are planned: the import 

control system (ICS) information system36 on which the risk analysis of Entry 

Summary declarations is carried out37 and for export, transit or exit summary 

declarations acquired in other Member States and which have an Italian office as 

the exit office is carried out the automated export system (AES)38. 

To raise the level of protection of both EU citizens and the internal market and 

to enable better and faster interception of high-risk shipments, more recently39 the 

European Union has adopted a new information system, called ICS2, whose end40; 

about the AE implementation has been planned in three phases, which are now 

coming to an S, however, the request for an extension of the transitional period was 

accepted, which will currently end on 14 December 202541.  

The methods and moments of carrying out the risk analysis for safety and 

security purposes are described by the Implementing Regulation (IR). 

In particular, under Article 186 IR, if the entry summary declaration is carried out 

within the terms set out in Articles 105 to 109 Supplementing Regulation (SR) - which 

are different depending on the means of transport used - the risk analysis is completed 

before the arrival of the goods42 unless additional analysis is required or a certain 

degree of risk has been reported43. In the event of the exit of the goods from the 

customs territory, however, under Article 264 IR, the risk analysis is carried out before 

the release of the goods at the time between the expiry of the deadline for submitting 

the pre-departure44 declaration and the loading or departure of the goods. 

The circumstance that the risk analysis must be concluded before the goods 

enter or leave the customs territory is strictly connected to the fact that in these 

cases the purpose of profiling is to avoid the introduction into the Community 

customs territory of goods that may constitute a threat to the security of the Union, 

to public health, and the environment and consumers. 

To limit the description to the operations of entry of goods into the customs 

territory of the European Union, the customs office of first entry enters the 

declaration data into the CRMS, a tool for exchanging information between the 

 
36On the Work Programme relating to the development and deployment of the electronic 

systems provided for in the Union Customs Code, see the Commission Implementing Decision 

(EU) 2023/2879 of 15 December 2023.  
37For the definition of entry summary declaration, see Article 5, par. 1, n. 9 UCC. 
38Previously, it was the export control system (ECS). 
39See the Commission Delegated Regulation (EU) 2020/877 of 3 April 2020 amending and correcting 

Delegated Regulation (EU) 2015/2446 supplementing Regulation (EU) No. 952/2013 and amending 

Delegated Regulation (EU) 2016/341 supplementing Regulation (EU) No. 952/2013, laying 

down the Union Customs Code. 
40In addition to all EU Member States, Switzerland and Norway have also joined the ICS2 system.  
41All EU Member States and the UK Tax Authority for the implementation of the Northern 

Ireland Protocol are members of the AES.  
42The Article 7.1.2 of the Trade Facilitation Agreement establishes: “Each Member shall adopt or 

maintain procedures allowing for the submission of import documentation and other required 

information, including manifests, in order to begin processing prior to the arrival of goods with a view to 

expediting the release of goods upon arrival. Each Member shall, as appropriate, provide for advance 

lodging of documents in electronic format for pre-arrival processing of such documents”. 
43For goods brought into the customs territory of the Union by air, see Article 186(1) IR. 
44See Article 244 SR. 
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Customs Authorities of all EU Member States, which evaluate the data mainly for 

security purposes.  

If the result consists of reporting a risk, the office of first entry completes its 

risk analysis with this additional information; otherwise, the system communicates 

that there are no security risks for the operations analysed.  

It may also happen that the office of first entry needs additional information that 

can be found in the declaration; otherwise, it cannot complete the risk analysis. In 

these cases, the customs office of first entry requests the aforementioned information 

from the person who submitted the entry summary declaration or, if applicable, from 

the person who submitted the information in the entry summary declaration45. 

Where the risk analysis system recommends further checks, the customs 

office of first entry, through the CRMS, notifies the declarant or the carrier of the 

most appropriate place and measures to carry out such checks. 

The competent customs office decides on the control. It makes the results of this 

decision available to all customs offices potentially affected by the movement of 

goods, at the latest at the time of presentation of the goods to the customs office of 

first entry. 

This system of controls is carried out before or, at most, when the customs 

declaration is presented.  

However, the UCC allows for carrying out a risk analysis even after the release 

of the goods and even when that operation has already been subjected to controls. 

Article 48 UCC regulates subsequent controls, by which the customs authority 

has the right to proceed at any time, within three years from acceptance of the 

customs declaration (or from a minimum of five years to a maximum of ten years in 

the case of criminally relevant conduct46), to verification of the authenticity and 

validity of the documentation supporting the customs declaration47.  

These controls may arise from reports by other Authorities involved or risk 

analysis48, when, following an update of the indicators, for example, the electronic 

system's declaration is deemed risky concerning the obligations of compliance 

with customs legislation. 

In light of what has been said so far and considering that this type of control 

certainly cannot be aimed at paralysing the entry of goods into the customs 

territory, since the release has already occurred, it is believed that the risk analysis 

adopted in this phase does not have primarily the purposes of safety and security 

but, this is not, however, excluded by the customs legislator. 

 

 

 
45When the declarant differs from the carrier, see Article 186(3) IR.  
46See Article 103(2) UCC. 
47Recently, the EU Court of Justice observed that the use of a posteriori controls is not subject to any 

limitation and can also be carried out on declarations concerning goods which, at the time of release, 

had already been subjected to physical checks. See CGUE of 16 July 2020, C-496/19 “Capaldo” and 

CGUE of 10 December 2015, C-427/14 “Augustākā Tiesa”.  
48See Article 292 IR. 
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The Italian Risk Analysis System 

 

As mentioned, in addition to the risk analysis for safety and security purposes 

carried out on entry summary declarations and pre-departure declarations through the 

ICS2 and AES systems, each EU member state has the task of preparing and adopting 

its risk analysis system. 

In Italy, two domestic risk analysis systems have been implemented: the 

customs security circuit (CDS) and the customs control circuit (CDC). 

Both entry and exit summary declarations are subject to screening by these 

systems; however, due to the consequences of introducing goods into Italian 

territory, it was decided to focus this paper on the risk analysis carried out on entry 

summary declarations. However, it should be noted that both systems, when 

assessing customs risks, also analyse declarations relating to export and export 

combined with transit operations49. 

As mentioned, entry summary declarations are subject to the risk analysis for 

safety and security purposes carried out at the Union level (ICS2), the outcome of 

which is communicated to the Member State involved in the relevant operation.  

Suppose the ICS2 system indicates the goods as risky for safety and security 

purposes. In that case, their entry into the customs territory will be prevented until 

the customs office for first entry decides how to manage the reported risk.  

At this stage, the entry summary declaration is subjected to the control of the 

CDS above, which can be selected to execute further controls.  

This type of control demonstrates the interoperable nature of the information 

systems the European Union aims to place as the linchpin of customs controls.  

Upon first entry of the goods, the Member State is not required to accept a 

priori the results of the control carried out by the Union system. Still, evaluating 

whether the alert message received from ICS2 deserves to be confirmed based on 

the data that feeds national risk analysis is necessary.  

The verification at the Union level is integrated with the national one, making 

the control system more efficient. 

Where the CDS generally selects a declaration as risky, the suggested control 

is the physical inspection of the goods, which is carried out in temporary storage 

warehouses50 or sampling for the execution of the appropriate laboratory analyses. 

It may happen, however, that the CDS does not consider the operation of the 

summary declaration to be dangerous, thus identifying a hypothesis of a false 

positive51. 

In this case, the Italian Customs Authority has the right to ignore the control 

required by ICS252.  

 
49See the document of the Italian Customs Agency of 2 January 2012 No 1/D (page 11) at 

https:// www.adm.gov.it/portale/documents/20182/889952/dct-c-20120103-

circolare1D.pdf/76884afa-54f1-4ee9-b419-d9535be8371a. 
50According to Article 5(1), No 17 UCC, “temporary storage means the situation of non-Union 

goods temporarily stored under customs supervision in the period between their presentation to 

customs and their placing under a customs procedure or re-export”. 
51These control steps are extensively described in the document of 2 January 2012 No. 1/D drafted by 

the Italian Customs Agency. 
52In these cases, we speak of risk downgrading. 
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The mechanism described so far concerns the hypothesis that the ICS system 

has reported a summary declaration to execute safety checks. 

However, if this does not happen, the national safety check will be neglected. 

The CDS, therefore, is a possible check that is carried out only if the Union 

system has identified danger in a specific customs operation. 

The other check carried out at the national level, namely the CDC, is instead 

mandatory. 

The object of this check is not the summary declaration but the customs 

declaration, i.e., complete with all the data that compose it, which, as mentioned 

above, is mainly aimed at binding the goods to a specific customs regime. 

If the range of data being examined is wider than the safety check, unlike the 

latter, and perhaps precisely for this reason, not all declarations, even if they 

present risk profiles, are selected by the CDC to undergo checks. 

This is the so-called targeted control criterion. 

In practice, the CDC first identifies the declarations that present specific risk 

profiles and, based on predetermined percentages, selects those that will be subject 

to checks by the officials of the Customs Authority53. 

The controls in question are document control, goods inspection and scanner 

control.  

To increase the deterrent effect against fraud attempts, all other types of 

declarations, which do not present specific risk profiles, will also have a residual 

probability of being selected randomly for one of the controls above. This last type 

of control is based on a causal logic that responds to the provisions of Article 46(2) 

UCC and is the necessary completion of the criteria of the profiles54. 

It should be noted that the declarations that present risk profiles and, nevertheless, 

are not selected for executing the controls above, have not been exempted from 

any check. They have passed the automated check carried out by the risk analysis 

software, so the customs officer who receives this information must proceed 

immediately with releasing the goods. 

The type of checks reported by the risk analysis is not binding for the officer. 

Although in the case of selection for control by the customs circuit, the 

possibility for the customs officer to change the type of check to be carried out is 

foreseen, the exercise of this faculty must be justified by the presence of concrete 

doubts, deducible from the documentary check55. 

Where, therefore, the risk analysis system provides for a possible increase, the 

simple prediction is not in itself a valid reason for increasing the type of control, as 

such an increase must occur only if, during the control, the official believes that 

the risk specified in the profile exists.  

 
53On this topic, see https://www.adm.gov.it/portale/documents/20182/901640/studi+e+ricerche 

+2003-01+-+il+miglioramento+della+qualita+del+dato+delle+dichiarazioni+doganali.pdf/909 

87f90-1bf6-4dd4-8423-cb7490255fc3. 
54As is observed in the document of 17 November 2023 No. 23, drafted by the Italian Customs Agency at 

https://www.adm.gov.it/portale/documents/20182/97147457/20231117-690749-circ-232023.pdf/63c50 

a8d-13d9-4c96-2a38-81c266024d68?t=1700812809797. 
55See the document of 17 November 2023, No. 23, drafted by the Italian Customs Agency. 
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Furthermore, the national risk analysis, both for security and tax purposes, is 

also built based on the information the territorial directorates must send to the 

central directorates56. 

They report risk indicators strictly connected to local realities at the central 

levels, which, as such, would not be easily perceived by the central offices. 

The instrument provided for this purpose is the negative control subject 

report57, through which local offices can report to the central offices the operators for 

which it is deemed appropriate to evaluate the inclusion in the CDC of subjective 

corrective profiles that reduce the controls for those economic operators who have 

been subjected to controls several times, always with a negative or substantially 

negative outcome. 

When the request for the inclusion of new risk profiles concerns only the local 

area, the central offices will have to maintain the control percentage as requested by 

the former, since the proposed control percentage considers the impact calibrated on 

their territorial operations. 

When the same offices become aware of any controls with positive outcomes, 

they may determine the cancellation of the corrective profile inserted and, having 

assessed the level of risk, the inclusion of new subjective profiles for that economic 

operator. 

In addition to the local risk reports, the data used to develop the risk profiles is 

also drawn from the constant monitoring and analysis of all the information 

sources available to the Italian Customs Agency. 

These include, in particular, the anti-fraud database, the risk information forms 

(which feed the CRMS system), the statistical analyses of flow variations, the 

consultation of the European Official Journal to monitor new anti-dumping 

regulations and new restrictive measures against particular countries; the 

investigations underway by the judicial authorities; other databases at national/ 

European level (such as the tax register, etc.). 

  

 

Conclusive Proposals 

 

Currently, customs authorities within the European Union conduct controls 

based on risk management, aiming to identify declarations that are most likely to 

violate customs regulations. 

Three types of risk analysis can be identified: 

 

1. The analysis mandated by the EU customs legal framework for safety and 

security purposes implemented via the ICS2 system for entry summary 

declarations and the AES system for exit summary declarations. 

2. The analysis carried out by the Italian Customs Agency when ICS or AES 

identifies a risk in a summary declaration, known as CDS. 

 
56Currently, the Anti-Fraud Directorate and the Customs Control Office of the Customs Directorate 

are competent. 
57On the topic, see the documents drafted by the Italian Customs Agency of 23 November 2012, 

No. 136844 and of 19 August 2015, No. 93621. 
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3. A second type of national-level analysis by the Italian Customs Agency, 

aimed at identifying risky customs declarations for financial purposes, referred 

to as CDC. 

 

From the provisions of the Union Customs Code (UCC) and documents 

issued by the Italian Customs Agency concerning national risk analysis, it appears 

that the logic underpinning these three types of risk assessments (ICS2 on one 

hand, and CDS and CDC on the other) is not uniform. 

As previously mentioned, the safety and security risk analysis required under 

the UCC applies to all entry and exit summary declarations submitted at EU 

customs border points. Because its aim is to prevent the import or export of goods 

posing safety or security threats, every declaration is screened; otherwise, the 

objective of this risk analysis could not be achieved. Consequently, the logic here is 

not based on statistical or probabilistic models. 

In contrast, when a transaction presents risk indicators, the release of goods is 

suspended pending the national risk assessment (CDS or CDC in the Italian context). 

This evaluation determines whether physical inspection, sampling for laboratory 

testing, or other control measures are needed. 

The logic governing national-level risk analysis differs significantly. As indicated, 

not all declarations flagged by ICS2 or AES undergo further examination by CDS, 

and only a subset of risky declarations are selected for CDC checks. In these instances, 

statistical or probabilistic criteria drive the selection. 

These distinctions are not formally documented by the Italian Customs 

Authority or the European Commission, but they can be inferred from analysis of 

the UCC, the Supplementing Regulation (SR), the Implementing Regulation (IR), 

and related practice documents. 

One of the key shortcomings of the current customs risk management system 

is the absence of documentation explaining the algorithmic logic behind the selection 

of customs declarations for control. While maintaining confidentiality regarding high-

priority sectors and relevant risk profiles is understandable, this secrecy must be 

balanced with the right of economic operators to understand the procedures 

applied during customs controls. 

Algorithmic transparency is essential to enable economic operators to assess the 

legitimacy of the actions taken by customs authorities. Without it, the right to defence 

of an operator subjected to an unjustified control may be unjustly compromised 

especially in cases such as Italy’s, where selection is based on probabilistic algorithms. 

More precisely, when an automated system chooses to exclude some declarations 

and include others, certain operators are subjected to control measures (which may 

carry economic and reputational consequences), while others are not. To prevent the 

misuse of risk analysis as a tool of illegitimate discrimination —contrary to the 

principle of fair competition—transparency about the selection logic must be ensured. 

A promising step in this direction is the recent proposal for a new EU Customs 

Code. The current UCC defines only “risk” (Art. 5 No. 7) and “risk management” 

(Art. 5 No. 25). In contrast, the new proposal introduces definitions not only for “risk” 

(Art. 5 No. 18) and “risk management” (Art. 5 No. 20), but also for related terms such 

as risk analysis, risk indicators, risk analysis results, control recommendations, control 
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decisions, control results, common priority control areas, and common risk criteria and 

standards (Art. 5 Nos. 26–33). 

This improved definitional framework will undoubtedly aid in understanding and 

applying risk analysis more effectively. 

To enhance legal safeguards for economic operators, it would be highly 

beneficial if both the European Commission (regarding safety and security risk 

analysis) and national customs authorities (regarding financial and other forms of 

risk analysis) adopted binding or soft law instruments. These should provide clear 

guidelines for customs officials on how to interpret and use the data from 

summary and customs declarations. Critically, they must include provisions for regular 

updates and verification of data accuracy and relevance. 

These documents should be publicly accessible. Only then can economic 

operators evaluate whether customs authorities have followed legal requirements— 

and seek redress in cases of non-compliance and resultant harm. 

  In conclusion, the EU has rightly chosen risk analysis as a means to balance 

effective border controls with the need to facilitate legitimate trade. However, 

despite efforts to harmonise risk management systems since the tool’s inception, 

there has been no meaningful initiative to ensure that customs authorities across 

the EU use current and reliable data, or to issue common guidelines. 

  This gap undermines the legal protection of economic operators and should be 

addressed in the context of the proposed reform of the EU Customs Code. By 

doing so, risk analysis can be aligned with the principles of legality and 

accountability that characterise other areas of administrative action. 
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Delimitation and Demarcation of the State 

Boundaries in Armenia 
 

By Satenik Shahbazyan 
 

This paper offers a comprehensive analysis of the concepts of delimitation, 

demarcation, redemarcation and rectification, clarifying how definitions and 

demarcations relate to the larger exploring how they relate to the broader principles 

of territorial integrity and state sovereignty. It examines the national legal 

framework governing the complex procedures of delimitation and demarcation in 

the Republic of Armenia, highlighting the regulations that shape these processes. 

Additionally, the paper explores the current context of Armenia's border 

delimitation and demarcation, shedding light on the challenges and key 

considerations involved in this ongoing effort. 

 

Keywords: delimitation; demarcation; redemarcation; rectification; territory; 

sovereignty; state borders; jurisdiction; territorial integrity.  

 

 

Introduction 

 

The borders of Armenia have historically represented a significant concern, 

serving as a crucial element in the assurance of national security. Currently, the 

political, economic, and military dimensions of this issue retain their relevance and 

urgency. The concentration of substantial interests within the border region 

highlights the necessity for the establishment of a comprehensive legal framework. 

Such a framework is imperative to ensure the legitimacy and effective functioning 

of Armenia's national security system, ultimately contributing to the stability and 

integrity of the nation in a context characterised by multifaceted challenges. 

There are broad and narrow approaches to understanding state security. In a 

broad sense, state security is understood as the state of protection of both various 

interests of the state and human rights and freedoms from factors and conditions 

that create threats to them. A narrow understanding of state security involves an 

emphasis on certain essential features of the phenomenon under consideration, and 

its content depends on which characteristic is chosen as a constituent one. One of 

the main directions within the framework of the narrow approach can be noted as 

the interpretation of state security as a state of protection from external and internal 

threats of certain objects or their fundamental properties. In a narrow sense, state 

security should be understood as the state of protection of the state system, 

government bodies, territorial integrity of the state, as well as its sovereignty from 

internal and external threats1. 

 
Attorney of Law, Member of Chamber of Advocates of the Republic of Armenia, Yerevan. Armenia. 
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Definition of State Border 

 

A state border is a line separating the territory of a state from the territory of 

another state or from a territory that has a different international legal regime than 

the territory of the state. Since the state territory includes land, water and air 

spaces, state borders are divided into land, river, sea and air. The state border of 

the country is the embodiment of its sovereignty, unity of territorial integrity and 

political independence. Borders are of great importance for each state for solving the 

following problems: defining the boundaries of the territory of the state; ensuring 

state security; control over migration flows of individuals; control over the 

movement of goods, cargo and other types of economic ties2. 

The state border regime is established in accordance with the domestic 

legislation of each state and its international treaties. 

From the point of international legal status of state borders, the most 

important principles are inviolability and sanctity of state borders. In accordance 

with the principle of inviolability, the violent seizure and annexation of foreign 

territories and, accordingly, encroachment on the borders of other states are 

prohibited. The principle of sanctity of state borders was formed after the end of 

World War II and reflected the desire of European states to recognise the borders 

that had developed in post-war Europe. According to the Declaration of Principles 

of the Helsinki Final Act of the Conference on Security and Co-operation in 

Europe (CSCE) from 1975, "the participating States regard as inviolable all one 

another's frontiers as well as the frontiers of all States in Europe and therefore they 

will refrain now and in the future from assaulting these frontiers." 

The principle of inviolability of state borders contains three elements: the duty 

of the state to respect the existing border lines on the ground; the duty to prevent the 

movement of the border line on the ground - border posts and other signs; the duty 

to prevent the crossing of the border without permission or outside the established 

rules for its crossing. Disputes arising in connection with the passage of borders 

must be resolved by peaceful means, in the same way as territorial disputes. 

According to international law a change of territorial sovereign or other cases 

of succession do not provide legal grounds for revising borders. Article 11 of 

Vienna Convention on Succession of States in Respect of Treaties of 1978 

explicitly states that a state succession event does not, in itself, affect the validity of 

treaties establishing borders or regulating border regimes. This means that 

international treaties establishing a border may be amended or terminated only by 

mutual consent of the interested parties. Unlike other international treaties, 

boundary treaties cannot be terminated on grounds such as the termination of the 

existence of the subject of the treaty, the annulment of the treaty, or in connection 

with a fundamental change in circumstances, as well as on other grounds provided 

for in the Vienna Convention on the Law of Treaties of 1969. The practice of 

international relations shows that in the case of succession, the successor state 

retains the borders of the predecessor state, and boundary treaties are usually of 

unlimited duration. In its decision on the territorial dispute between Thailand and 

 
2Egorov (2015).  
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Cambodia, the International Court of Justice noted that one of the main purposes of 

establishing borders between states is to achieve stability, which is impossible if 

the borders are changed at any request3. 

 

 

Jurisdiction, Territorial Integrity and Sovereignty of the State 

 

Jurisdiction of the State 

 

One of the defining characteristics of a state as a subject of international 

public law is its ability to extend its legal personality through the concept of 

jurisdiction. Jurisdiction itself can be categorised into two primary types: territorial 

jurisdiction and personal (or national) jurisdiction. Territorial jurisdiction refers to 

the state's authority to enact and enforce laws within its own geographical 

boundaries, covering all activities that occur within that space. This means that the 

state has the right to regulate the behaviour of individuals, organisations, and 

entities physically present within its territory. On the other hand, personal 

jurisdiction is based on the nationality or status of individuals or entities, granting 

the state the power to exercise legal authority over its nationals, regardless of 

where they may be located. This principle underscores the importance of 

nationality in international law, as it allows states to impose their laws on citizens 

even while they are abroad, ensuring accountability and the protection of national 

interests. Together, these forms of jurisdiction illustrate the complex interplay 

between a state’s legal authority and its global interactions. 

Territorial jurisdiction is understood as the jurisdiction of the state that is 

exercised within a certain territory. Within its territory, the state exercises full 

jurisdiction, except in cases where relevant international agreements provide 

otherwise. Full jurisdiction means the power of the state to prescribe behaviour and 

ensure the implementation of its prescriptions by all legal means at its disposal4. In 

matters of territorial jurisdiction, the presence of territory is crucial, but equally 

significant is the inviolability of state borders. State borders serve as the definitive 

boundaries within which a state exercises its authority, and their sanctity is vital 

for maintaining sovereignty. The legal regime governing these borders is 

established through a combination of bilateral agreements with neighbouring 

states, which outline the processes of delimitation (defining the geographic 

boundaries) and demarcation (marking the boundaries on the ground). 

Additionally, national legislation plays a key role in reinforcing these agreements, 

ensuring that the legal framework is consistent and that the integrity of the borders 

is upheld. This multi-faceted approach to border management not only protects a 

state's territorial jurisdiction but also promotes peaceful relations and cooperation 

with neighbouring countries. 

 

 
3Egorov (2015).   
4Lukashku (2005). 
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Territorial Integrity of the State  

 

Territory is a fundamental component of a state, serving as the spatial 

foundation for its sovereignty and governance. The state possesses the inherent 

right to exercise sovereign authority over its territory, which is intricately linked to 

every aspect of its organisation and functioning. This territory is characterised by a 

cohesive unity, encompassing geopolitical, economic, political, and legal 

dimensions, which collectively shape the identity and operations of the state. One 

of the paramount guarantees of a state’s integrity is the protection of its territorial 

inviolability. Ensuring that a state’s borders remain secure and unchallenged is vital 

for maintaining stability and sovereignty. The inclusion of provisions related to the 

protection of territorial integrity within the country’s constitution plays a 

significant role in reinforcing this commitment. By embedding these principles in 

the supreme law of the land, the state preserves constitutional continuity and 

fortifies its resolve to uphold the integrity of its territory against any external or 

internal threats. This legal framework serves not only as a safeguard for the state's 

physical realm but also as a declaration of its commitment to maintaining its 

sovereignty in the face of changing dynamics. 

The establishment of legal mechanisms designed to prevent the alienation of a 

nation’s territory and the alteration of jurisdiction over specific regions reflects a 

commitment to safeguarding the interests of its citizens. These mechanisms not 

only protect the territorial integrity of the state but also restrict the circumstances 

under which citizens' legal status can be modified. In doing so, a sovereign state 

underscores its resolve to maintain control over its territory and the rights of those 

who reside within it. Moreover, a sovereign state emphatically asserts that it will not, 

under any circumstances, including those arising from international pressure, 

geopolitical tensions, or the necessity to enter into favourable international 

agreements, consent to the renunciation of its citizens living on its territory. This 

principle reinforces the idea that the state prioritises the welfare and rights of its 

citizens above external influences, ensuring that their legal status remains intact 

and protected, regardless of shifting political landscapes. By enshrining these 

protections within its legal framework, the state demonstrates its unwavering 

commitment to national unity and the dignity of its populace. 

Modern international law imposes an obligation on states to uphold all rights that 

stem from sovereignty and are encompassed by it. These rights notably include the 

fundamental right of each state to maintain its territorial integrity, freedom, and 

political independence. Additionally, international law strictly prohibits the use of 

force or the threat of force against the territorial integrity (inviolability) and political 

independence and sovereignty of any state. The concept of integrity refers to the legal 

unity of a state's territory rather than its geographical configuration. This means that 

different parts of a state's territory may not necessarily need to be physically connected 

(for example, islands can be included within that territory). The commitment to 

respecting the sovereignty of states and their territorial integrity is firmly established in 

key legal documents, such as the Charter of the United Nations, Declaration on 

Principles of International Law of 1970, also known as the Friendly Relations 

Declaration, and the Helsinki Final Act of the Conference on Security and Co-
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operation in Europe (CSCE) from 1975, which formally recognised the territorial 

integrity of states as a distinct and independent principle. In the case of Armenia, the 

constitutional protection of its sovereignty and territorial integrity plays a crucial role 

in reinforcing its standing within the international legal framework, further solidifying 

its rights and responsibilities on the global stage. 

 

Sovereignty of the State 

 

Sovereignty is an essential characteristic of the state, deeply rooted in both 

political and legal dimensions. Politically, it encompasses the ability of the holder of 

supreme state power to independently and autonomously define and implement its 

will, shaping the direction of governance and policy. Legally, it manifests through the 

integration of sovereignty's attributes into the fabric of national legislation, outlining 

the structure and competencies of state authorities that uphold this fundamental 

principle. The establishment and safeguarding of state borders are intricate processes 

that necessitate a meticulous approach, involving a multitude of political, economic, 

organisational, and other strategic measures. Each of these components plays a critical 

role and warrants thorough examination. Throughout history, state borders have been 

a focal point of concern, serving as pivotal elements for ensuring national security and 

territorial integrity. In contemporary times, the political, economic, and military 

dimensions of border management remain as relevant and pressing as ever. The 

concentration of varied and often competing interests within border regions 

underscores the importance of creating a robust legal framework. This legal structure 

is vital for establishing the legitimacy of actions taken in these areas, thereby ensuring 

the effective functioning of the national security system and the protection of state 

sovereignty. 

In this context, the entrenchment of the principle of protecting state territorial 

integrity is particularly significant. Article 14 of the Constitution of the Republic of 

Armenia clearly states that the armed forces of Armenia are tasked with ensuring the 

protection, security, and integrity of the nation’s territory, as well as the inviolability 

of its borders5. This provision reaffirms Armenia’s commitment to adhere to the 

overarching principle of international law concerning territorial integrity.  

Article 53 of the Vienna Convention on the Law of Treaties of 1969 defines a 

peremptory norm of general international law (jus cogens) as a norm that is 

universally accepted and recognised by the international community of states, 

establishing it as a standard from which no deviation is permissible. Such norms can 

only be altered by subsequent norms of equal authority within international law. 

Among these fundamental norms are the basic principles of international law, which 

are delineated in the UN Charter and further elaborated in the Declaration on 

Principles of International Law of 1970, along with other significant international 

documents. The incorporation of these principles into Armenia's constitutional 

framework underscores the country's dedication to upholding its territorial integrity, 

aligning its national laws with established international norms, and affirming its role 

within the global legal community. 

 
5https://www.arlis.am/hy/acts/102510 
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Definition of Delimitation, Demarcation, Redemarcation and Rectification 

 

The terms "delimitation" and "demarcation" refer to two distinct but 

interconnected stages involved in defining the boundaries between neighbouring 

states. During the initial stage, known as "delimitation," the states negotiate and 

agree upon the theoretical positions of their border, establishing where the line will 

be drawn on a map. In the subsequent stage, referred to as "demarcation," this 

agreed-upon border is physically marked and established on the ground.  

The determination of a state border line unfolds through two critical phases: 

delimitation and demarcation. Delimitation serves as the initial and vital step, where 

the border line is thoughtfully articulated within a treaty and represented on a detailed 

map. This map, along with the precise description of the border line, assumes an 

essential role; when it is included as an appendix to the border treaty, it becomes a 

vital, inseparable element that requires ratification alongside the treaty itself. Once the 

treaty is ratified, the next phase—demarcation. This process is all about bringing the 

theoretical boundaries into stark physical reality, as the state delineates the border line 

right on the ground. Demarcation is not merely an act of marking territory; it involves 

a comprehensive and thorough description of the border line, pinpointing its exact 

path, and designating it with distinct, recognisable border signs. To ensure that this 

complex task is carried out efficiently, joint commissions are often formed, comprised 

of representatives from both states. These teams diligently undertake the intricate work 

of laying down the boundaries, navigating the terrain, and preparing the necessary 

documentation, typically known as border description protocols, to enshrine the 

agreed-upon delineations. 

As a result of the activities mentioned above, comprehensive protocols are 

crafted, accompanied by essential additional documents such as detailed diagrams 

and photographs. These visual aids serve to enhance clarity and provide a tangible 

representation of the border’s delineation. It is important to note that if the maps 

and descriptions of the border line are not explicitly included in the agreement, 

they hold no legal weight and may not be accepted as valid evidence to confirm 

the position of the border line. This reinforces the significance of having thorough 

documentation as part of the formal agreement to ensure clarity and legitimacy in 

border matters. An example of such a decision was the decision of the 

International Court of Justice of the United Nations of December 12, 1999, which 

considered the dispute between Botswana and Namibia regarding the border line 

along the Chobe River and the ownership of Kasikili Island (Sedudu). The court 

did not accept the map submitted by the parties for consideration, since it was not 

an annex to an international treaty, and therefore did not make a decision on this 

issue regarding the ownership of the territory. 

In addition to demarcation, there exists a process known as redemarcation. 

This procedure occurs after a certain period, allowing the parties involved to 

revisit and verify the border line as it exists on the ground. During redemarcation, 

any boundary markers that have been damaged or destroyed are replaced, and new 

signs may be installed as necessary. This process is especially crucial in areas 

where the terrain fluctuates, such as regions traversed by rivers, where natural 

changes can alter the landscape significantly over time. The outcomes of 
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redemarcation are documented in a manner similar to that of the initial border 

demarcation. This ensures that all adjustments and observations are formally 

recorded, reaffirming the accuracy of the border line amid the evolving 

environmental circumstances. Through this diligent approach, the integrity and 

clarity of the border are maintained, safeguarding both parties' interests and 

ensuring continued mutual understanding. 

Rectification of a border is the drawing of a border on the ground with some 

deviation from the border line established during its delimitation, for example, the 

provision of a small area of territory to a neighbouring state to service a hydroelectric 

power station built by it on a border river, where the border ran along its fairway 

or in the middle of the river. The small area provided is determined by the consent 

of the interested parties with the new border on the ground6. 

State borders should be distinguished from demarcation lines that appear as a 

result of an armed conflict and the subsequent truce. The modern history of 

international relations knows of several cases of establishing demarcation lines. 

Such lines were established, for example, in the Middle East in 1949, in Korea in 

1953 and in Vietnam in 1954. In the three cases mentioned, each of the parties 

considered these lines not as a state border, but only as a temporary line, the main 

function of which is subordinated to such military-political goals as a ceasefire, the 

unification of peoples and states, etc. Practice shows that usually a demarcation 

line determines the line of separation of the armed forces of the parties to the 

conflict, demilitarised zones are established for them in order to prevent incidents. 

Another characteristic feature of demarcation lines is their temporary nature. The 

mentioned truce agreements were concluded with the aim of stopping the fire and 

creating conditions for finding a peaceful solution to contentious issues. The 

International Demarcation Line in Korea has existed for decades. Although 

demarcation lines are temporary and, as stated in the Declaration on Principles of 

International Law (1970), demarcation lines are without "prejudice to the positions 

of the parties concerned with regard to the status and consequences of the 

establishment of such lines," states are obliged to refrain from the threat or use of 

force to violate these lines7. 

 

 

National Legislation Regulating Delimitation and Demarcation as A Legal 

Framework Governing the Establishment and Maintenance of Borders 

Between Armenia and Azerbaijan 

 

Currently, Armenia is engaged in the processes of delimitation and demarcation 

of its state borders. A significant development in this process was the issuance of an 

internal document by the Prime Minister of the Republic of Armenia. This 

document, officially numbered 570-A, was adopted on May 23, 2022, and 

established a commission to address issues related to the delimitation of the state 

border and border security between the Republic of Armenia and the Republic of 

Azerbaijan.  

 
6Egorov (2015).   
7Egorov (2015).   
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Following this document, the Government of the Republic of Armenia issued a 

decision to approve the working procedure for organising and conducting sessions and 

joint working meetings between the commission focused on the delimitation of the 

state border and border security between Armenia and Azerbaijan and the state 

commission for delimitation of the border with Azerbaijan (Decision N 2154-A, 

December 14, 2023). This important document outlines the specific procedures for 

organising and facilitating meetings, detailing how minutes will be drafted to capture 

the results of these discussions, as well as the process for issuing press releases that 

communicate the outcomes to the public. In addition, two separate decisions were 

made by the Prime Minister of the Republic of Armenia to establish working groups 

under the Commission on Demarcation and Border Security Issues. These groups are 

tasked with clarifying the coordinates identified through geodetic measurements 

conducted on-site and with drafting the corresponding Protocol-Description. 

The Ministry of Foreign Affairs of the Republic of Armenia announced that on 

April 19, 2024, the eighth meeting of the Commission on Demarcation and Border 

Security took place, aimed at addressing the state border issues between the Republic 

of Armenia and the Republic of Azerbaijan. This meeting brought together 

representatives from both nations to engage in crucial discussions regarding the border 

line. During the meeting, the delegates reached a preliminary agreement concerning 

the demarcation of the border in several key areas, specifically between Baghanis and 

Baghanis Ayrum, as well as Voskepar and Ashagh Askipara, Kirants and Khairumli, 

and Berkaber and Kyzyl Hajili. This agreement seeks to align the border with the 

historically established inter-republican boundary that existed at the time of the Soviet 

Union's disintegration, reflecting a commitment to diplomacy and stability in the 

region. 

It was decided that the description of these sections of the border line will be 

drawn up taking into account the clarification of the coordinates made as a result of 

geodetic measurements on the site, which will be formulated in the corresponding 

Protocol-Description, which must be agreed upon and signed between the Parties by 

May 15, 2024. 

The parties have agreed that they will be guided by the 1991 Alma Ata 

Declaration in the demarcation process. The parties have also agreed to enshrine this 

fundamental principle in the draft Regulations (if in the future the Agreement on the 

Establishment of Peace and Interstate Relations between the Republic of Armenia and 

the Republic of Azerbaijan provides for other regulations, then the relevant provisions 

of the Regulations will be brought into line with the principles established by this 

Agreement)8. 

On October 26, 2024, the Regulation governing the joint activities of the 

Commission on Demarcation and Border Security Issues for the state border between 

the Republic of Armenia and the Republic of Azerbaijan was ratified. This 

regulation establishes the framework for the collaborative efforts of both countries in 

addressing border demarcation and security matters. It is significant to note that 

prior to the ratification of this regulation, the Constitutional Court of the Republic 

of Armenia conducted a review and determined that the obligations outlined within 

 
8 https://www.mfa.am/hy/press-releases/2024/04/19/8th_meeting/12606 
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the regulation are in compliance with the Constitution of the Republic of Armenia. 

This validation underscores the importance of adhering to constitutional principles 

while engaging in international cooperation and border management. 

According to the press release of the Ministry of Foreign Affairs of the 

Republic of Armenia, on January 16, 2025, the eleventh meeting of the Commission 

on Demarcation and Border Security of the State Border between the Republic of 

Armenia and the Republic of Azerbaijan and the State Commission on 

Demarcation of the State Border between the Republic of Armenia and the Republic 

of Azerbaijan took place. During the meeting, the parties continued to exchange 

views on the issue of the sequence of sections/sections of the border line for the 

further implementation of demarcation works and agreed to begin the complex 

works on demarcation of the state border from the northern section, from the point 

of intersection of the borders of the Republic of Armenia, the Republic of 

Azerbaijan and Georgia, and then in the southern direction, from north to south to 

the border of the Republic of Armenia and the Republic of Azerbaijan with the 

Islamic Republic of Iran. The parties discussed the drafts of the relevant guidelines 

on the procedure for implementing demarcation works. The parties agreed to agree 

on the date and place of the next meeting in a working order9.  

 

 

Fact-Finding Activities after the Announcement of Delimitation and Demarcation 

Processes in Armenia 

 

After the government of Armenia announced the start of the delimitation and 

demarcation processes, several communities, including Azatamut and Kayan, were 

subject to fact-finding activities conducted by a private center, which resulted in a 

detailed report. The findings indicate that Azatamut, in particular, is likely to lose 

its agricultural lands as a consequence of these processes, potentially leading to the 

displacement of its residents. 

Kayan community, located right on the border, faces a dire situation where 

apartment buildings in Azatamut would be alarmingly close—just 20-30 meters— 

to the former borders of the Azerbaijan SSR and the Armenian SSR. This scenario 

suggests that both communities could effectively vanish. The anticipated border 

changes pose a significant risk to Kayan's living conditions, eliminating proper 

access routes and diminishing its viability as a community. 

Furthermore, Aygehovit and Vazashen, neighbouring areas, are expected to 

encounter serious economic and security issues due to the closure of critical roads. 

Aygehovit, being one of the larger communities in Tavush, stands to lose valuable 

land and pastures, jeopardising agricultural activities and potentially leading to 

either their extinction or a substantial decline. 

       Overall, these developments threaten the infrastructure and connectivity of the 

Noyemberyan community, which could be cut off from essential road access 

linking Tavush10. The implications of these changes highlight a critical need for 

careful consideration and planning in the face of potential border realignments. 

 
9https://www.mfa.am/hy/press-releases/2025/01/16/arm_az/13039 
10https://tatoyanfoundation.org/wp-content/uploads/2024/05/TavushReport.pdf 
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Proposed Modification  

 

The constitution of a state, as a foundational legal document, primarily 

embodies the legal aspects of state sovereignty. However, it also addresses the actual 

dimensions of sovereignty, recognising that constitutional norms are typically 

grounded in the prevailing principles of the existing state structure and the current 

state of socio-political relations. The evolution and development of constitutional 

norms can serve as a critical lens through which to observe the progression of 

specific institutions, including state sovereignty itself. Changes in these norms 

often reflect shifts in political dynamics, societal values, and governance practices, 

illustrating how the concept of state sovereignty adapts in response to changing 

conditions within the state and the broader international landscape. By analysing 

constitutional transformations, one can gain insights into the changing nature of state 

sovereignty and its implications for the governance of the nation. 

The international events of recent years, coupled with ongoing socio-political 

processes within Armenia, have highlighted the critical importance of 

safeguarding the country's territorial integrity. A constitutional change would 

entail enshrining the principle of protecting this integrity within the nation's 

foundational legal framework. One proposed amendment is to add a new article to 

the Constitution of Armenia that states: "The Republic of Armenia ensures the 

protection of its territorial integrity, and any actions (apart from the delimitation 

and demarcation of the state border with neighbouring states) aimed at alienating 

part of the territory of Armenia, as well as calls for such actions, are prohibited." 

This proposed change underscores the importance of protecting territorial integrity 

in all its dimensions. Given that amendments to the Constitution of Armenia 

require a specific and rigorous process, this provision would serve as a long-term 

guarantee for preserving the nation’s territorial integrity, regardless of which 

political forces may assume power in the future. The constitutional ban would 

encompass all recognised methods of territorial alienation, including the violent 

seizure (in whole or in part) by a foreign state, the voluntary transfer of territory to 

another country, and the violent fragmentation of the country leading to the 

establishment of new independent country within its borders. The consolidation of 

this norm would create a strong political and legal foundation for ensuring the 

independent development of Armenia and affirming its territorial sovereignty. 

This measure not only will reinforce the national security but also will signal a 

commitment to the integrity and unity of the Armenian as a country. 

It should be noted that the absence of a constitutional prohibition on alienation 

of part of the territory in the constitution itself should hardly be perceived as an 

omission of the legislator. Prohibitions applicable to such large-scale political 

processes involving countries as alienation of part of the territory are not 

sufficiently effective: by the time the risk of such alienation becomes a reality, it 

will be too late to influence these processes by legal means. Therefore, it is entirely 

justified that the proposed addition to the Constitution of Armenia is of a 

preventive nature and is directed not at alienation itself, but at the actions leading 

to it. 

 



Athens Journal of Law October 2025 

 

669 

Conclusion 

 

Thus, protecting territorial integrity is crucial for maintaining sovereignty of 

the state, with international law reinforcing states' rights to safeguard their borders 

and political independence against external threats. Delimitation and demarcation 

are processes that directly affect the territorial integrity of Armenia. These 

processes aim to change the boundaries that separate Armenia from its 

neighbouring countries, and deficiencies or ambiguities in these processes can lead to 

conflicts and compromise a state's territorial cohesion.   
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Brain-Computer Interfaces at the Intersection of 

Innovation and U.S. Constitutional Law:  

A Literature Review and Case Law Perspective 
 

By Ryan A. Chang 
  

Brain-computer interfaces (BCIs) enable direct communication between the brain 

and external devices, offering transformative applications in assistive technology, 

communication, and cognitive enhancement. First conceptualised by UCLA 

scientist Jacques Vidal in 1973, BCIs have evolved from theoretical tools for 

medical rehabilitation to functioning systems with expanding non-therapeutic 

uses. As these technologies mature, they generate an unprecedented class of 

neurodata which may encompass one’s thoughts, emotions, and memories. The 

highly personal nature of neurodata raises additional concerns about privacy, 

ownership, and consent. Its collection and use, especially when passive or 

involuntary, challenge existing legal frameworks and implicate key constitutional 

protections. This article explores the implications of BCI in context of the First, 

Fourth, and Fifth Amendments of the U.S. Constitution. Neurodata access could 

threaten freedom of thought, enable unreasonable searches, and bypass 

protections against self-incrimination. As BCIs move toward applications such as 

brain-to-brain communication, the urgency for legal safeguards grows. To 

address these challenges, the article advocates for integrated technological and 

legal protections, including encryption, user control, and legislation analogous to 

HIPAA. Recognizing emerging neurorights—such as cognitive liberty and mental 

privacy—will be critical to ensuring that BCI innovation advances without 

compromising fundamental rights and individual autonomy. 

 

Keywords: Brain-computer interfaces (BCIs); Constitutional rights; Mental privacy; 

Neurodata; Neurorights  

 

 

Introduction 

 

 Brain-computer interfaces (BCIs) are systems that enable direct communication 

between the brain and external devices. First proposed by UCLA computer 

scientist Jacques Vidal in 1973 as a means to merge the human brain with the 

processing power of computers1, BCIs work by detecting neural signals, interpreting 

them, and translating them into commands that can control computers, prosthetics, 

or other devices. While there is no consensus on a definition of BCIs, there are a 

few defining characteristics that researchers and scholars agree upon which 

include the ability of the BCI device to 1) directly detect neural activity, 2) classify 

neural activity, 3) provide feedback in real-time or near real-time, and 4) provide 
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user feedback that reflects whether a goal was successfully attained.2 BCIs 

functionally interweave computer code and algorithms with the central nervous 

system, augmenting and sometimes replacing its functions.3 Modern-day BCIs 

were initially developed for medical applications to help patients disabled by 

neurological diseases such as stroke or amyotrophic lateral sclerosis (ALS) regain 

some of their lost function.4 BCIs are rapidly evolving to become smaller, less 

invasive, and have wireless connectivity.5 Many scientists envision a future where 

BCIs can be used outside of the therapeutic setting to enable a new form of brain-

to-brain communication–essentially telepathy–in healthy people.6  

Mainstream adoption of BCIs will entail collecting, synthesizing, and translating 

brain data and, in the process, generating personal neurodata that would be 

transmitted from one BCI to another. The existence of this new unprecedented form 

of neurodata, potentially consisting of one’s innermost private thoughts, memories, 

and emotions, opens the door for potential abuse around its use and raises new legal 

issues. Specifically, constitutional rights regarding unauthorised access to an 

individual’s neurodata need to be addressed, as this is largely unregulated at the 

present. If others have unauthorized access to an individual’s neurodata through 

BCI technology, in the United States, this could have legal ramifications regarding 

U.S. Constitutional Amendments 1 (the right of free speech, and therefore free 

thought), 4 (the right to privacy), and 5 (the right against self-incrimination). As BCI 

technology advances to allow new forms of communication, it would be essential 

to consider the impact of this technology on the rights of U.S. citizens protected by 

the above three Amendments. Safety features will need to be incorporated into the 

production of BCIs to help prevent violations of individual rights, and new laws will 

be necessary to ensure that this emerging technology complies with existing 

constitutional protection. Technological advances are inevitable, and BCIs will 

likely play a significant role in advancing the human mind, but it remains critical 

that this technology not be abused and that appropriate laws and regulation evolve 

with the technology. 

 

 

Literature Review and Current State 

 

Brain Computer Interface Technology 

 

At its core, a brain–computer interface (BCI) provides a direct communication 

link between the human brain and an external device, translating neural signals into 

commands without relying on muscles or peripheral nerves.7 Early BCIs were 

limited to basic tasks (e.g. moving a cursor or selecting letters), but the field has 

advanced rapidly. Modern BCI systems can decode complex mental intentions 

 
2See Burwell, Sample & Racine (2017). 
3See Bublitz, Wolkenstein, Jox & Freidrich (2019). 
4See Bai, Fong, Zhang, Chan &Ting (2020). 
5See Green (2021). 
6See Koala-Sterniuk (2021). 
7See Zheng (2025). 
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with increasing speed and accuracy. For example, rather than selecting letters one-

by-one on a screen, researchers have demonstrated BCIs that decode attempted 

handwriting from neural activity in real-time, enabling paralysed users to text by 

thought at speeds approaching normal handwriting.8 Other recent breakthroughs 

include BCI-driven speech prostheses (translating neural signals into synthesised 

speech or text), the real-time control of robotic limbs or computer cursors by 

motor cortex activity, and closed-loop systems that stimulate the brain to provide 

sensory feedback or influence mood.9 Notable achievements in the last few years 

range from a wireless implanted BCI that restored a patient’s ability to walk using 

an exoskeleton, to algorithms that interpret neural signals for communication in 

individuals with locked-in syndrome who cannot otherwise speak.10 These advances 

highlight the growing sophistication of both BCI hardware (recording devices, 

electrodes) and software (signal decoding algorithms, often powered by machine 

learning). 

Equally important has been the entry of industry and government actors into 

the BCI arena. Tech companies have made bold investments in neurotechnology: 

for instance, Facebook (Meta) announced a brain-typing project aiming to let users 

“type straight from your brain” at five times the speed of phone texting, and even 

acquired a startup working on neural signal wristbands to advance this goal.11 Elon 

Musk’s company Neuralink has been developing high-bandwidth implantable 

BCIs with flexible electrode threads, envisioning a future “symbiosis with artificial 

intelligence”. Synchron, another BCI company, received FDA approval to test its 

Stentrode device in humans, a mesh electrode deployed via blood vessels, which 

has already enabled patients to control computer cursors by thought.12 The U.S. 

military is also exploring BCIs; for example, the Defence Advanced Research 

Projects Agency has prototyped BCI systems for soldiers to control drone swarms 

“at the speed of thought”.13 Such commercial and governmental developments 

underscore that BCI technology is rapidly moving from laboratories toward real-

world applications. Looking toward the future, researchers anticipate that BCIs will 

not only assist individual users but could network multiple brains together. Early 

experiments have realised direct brain-to-brain communication: a 2019 study, 

BrainNet, linked three people via EEG recordings and transcranial magnetic 

stimulation, allowing them to cooperatively play a Tetris-like game by exchanging 

thoughts in a rudimentary “social network of brains”.14 This proof-of-concept 

points toward a potential future of BCI-to-BCI communication, sometimes 

described as brain-to-brain interfaces (BBIs). While such applications remain 

nascent, they illustrate the far-reaching potential of BCIs and foreshadow the 

profound legal and ethical questions that arise when information flows directly 

from the mind. 

 
8Edelman, Zhang, Schalk, Bunner, Muller-Putz, Guan & Be (2025).                           
9Ibid. 
10See Myrick (2024). 
11See George (2020). 
12See Edelman, Zhang, Schalk, Bunner, Muller-Putz, Guan & Be (2025). 
13See George (2020). 
14See Liang, Stocco, Losey, Abernethy, Prat & Rao (2019). 
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Legal Implications of BCIs 

 

The advent of BCIs raises unprecedented legal questions, especially as they 

intersect with fundamental rights in the U.S. Constitution. Recent papers have 

begun to explore how neurotechnology may challenge longstanding interpretations 

of the First, Fourth, and Fifth Amendments. Key issues include the right to cognitive 

liberty and freedom of thought (First Amendment), neuroprivacy and freedom from 

unreasonable searches of one’s brain data (Fourth Amendment), and the privilege 

against self-incrimination with regard to one’s own neural information (Fifth 

Amendment). The following section reviews the emerging literature in each domain. 

 

First Amendment: Cognitive Liberty and Freedom of Thought 

Commentators argue that BCIs implicate a basic “freedom of thought” 

interest that the First Amendment ought to protect, often referred to as the right to 

cognitive liberty. Cognitive liberty has been described as “the right and freedom to 

control one’s own consciousness and electrochemical thought process”15, and some 

scholars view it as a bedrock for all other expressive freedoms. Indeed, Ienca and 

others have characterised cognitive liberty as the “first, essential step” among 

proposed neurorights, reasoning that without the freedom to control one’s own 

thoughts, rights like free speech, free exercise of religion, or freedom of 

association cannot truly exist.16 Legal thinkers have pointed out that while the U.S. 

Constitution does not explicitly enumerate freedom of thought, the Supreme Court 

has recognised its importance in dictum; for example, noting that “First 

Amendment freedoms are most in danger when the government seeks to control 

thought”.17 The prospect of BCIs capable of reading or altering mental content has 

spurred calls to explicitly safeguard mental privacy and autonomy under First 

Amendment liberty.18 If an employer or state actor could monitor an individual’s 

neural activity (as one Chinese program reportedly did by having employees wear 

EEG-based caps to track alertness), scholars warn this would erode the absolute 

freedom to think one’s own thoughts free from government intrusion, a freedom 

arguably implicit in the First Amendment’s guarantee of conscience and expression.19 

In addition to protecting the right to think, the First Amendment may be 

invoked to protect the right not to reveal one’s thoughts. As BCIs generate 

neurodata, digitised records of brain activity that can contain the substance of one’s 

private thoughts or intentions, some scholars contend that government access to 

this data would violate First Amendment protections, particularly the doctrine 

against compelled speech.20 The argument, as articulated by Unger and others, is 

that forcing an individual to surrender the contents of their mind (for example, by 

handing over BCI-recorded data or submitting to a brain-scan interrogation) is 

akin to compelling them to speak against their will. The First Amendment has long 

 
15See Ienca (2021). 
16See George (2020). 
17Ibid. 
18Ibid. 
19Ibid. 
20See Unger (2023a). 



Athens Journal of Law October 2025 

 

675 

been interpreted to include a right not to speak, preventing the government from 

coercing expression of beliefs or ideas.21 By extension, scholars argue, it should also 

preclude the government from extracting a person’s innermost thoughts via 

neurotechnology.22 Unger proposes that the First Amendment offers more robust 

protection for personal thought data than the Fourth Amendment, precisely because 

accessing someone’s neurodata intrudes on freedom of thought and opinion in a way 

that contradicts the spirit of free expression.23 Thus, legal scholarship is beginning to 

frame cognitive liberty and mental privacy as First Amendment concerns, 

suggesting that BCIs may require courts to affirm an individual’s right to keep their 

thoughts to themselves as an essential part of the freedom of mind that supports 

other expression rights. 

 

Fourth Amendment: Neuroprivacy, Search and Seizure of Brain Data 

BCI technology also challenges traditional notions of privacy under the 

Fourth Amendment, which guards against unreasonable searches and seizures. If a 

person’s thoughts can be recorded and stored as data, does the government need a 

warrant to “search” your mind? Scholars increasingly insist that neurodata, the 

digital output of BCIs, potentially containing one’s memories, intentions, or 

emotional state, must be treated as private information deserving the highest Fourth 

Amendment protection.24 Unger argues that “neurodata unequivocally falls within the 

Fourth Amendment’s protections” and that extending Fourth Amendment doctrine 

to cover brain-derived data is a “last stand” for privacy in the face of mind-reading 

technologies. He warns that if individuals cannot retreat into their own minds free 

from government surveillance, “then true solitude will become extinct”.25 This 

sentiment echoes the view that the mind is the ultimate inner sanctum: just as the 

home has historically been protected as a private domain, one’s mental space should 

be off-limits to unjustified government intrusion. Legal scholars advocate updating 

search-and-seizure principles (such as the requirement of a warrant and probable 

cause) to explicitly encompass neurotechnological searches. Some have even 

suggested that compelled brain scans or mind-monitoring should be unreasonable: a 

violation of a fundamental mental privacy right that the Fourth Amendment can be 

interpreted to secure.26 

However, applying the Fourth Amendment to BCIs raises difficult questions, 

and not all analyses are optimistic that current doctrine is sufficient. One issue is 

the third-party doctrine, which holds that information voluntarily shared with a 

third party is not protected by the Fourth Amendment’s warrant requirement. 

Many BCI systems may rely on cloud platforms or external companies to process 

neural data. If a BCI user’s brain data is stored on a company server, does the user 

lose their reasonable expectation of privacy in it? Roth confronts this question, terming 

 
21Ibid. 
22See Myrick (2024). 
23See Unger (2023a).   
24See Unger (2023b).  
25Ibid. 
26See Kilbride and Iuliano (2015). 
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government access to neural data “neurosearches.”27 He argues that if courts do not 

recognise neurodata as a special category, much of it could indeed fall under the 

third-party doctrine, meaning the government could subpoena or collect one’s BCI 

data from a tech company without a warrant. In fact, the note concludes that under 

prevailing doctrine, compulsory brain-data searches might be deemed reasonable, 

so long as they meet basic Fourth Amendment standards, and that “commercial 

brain data falls within the third–party doctrine.” This conclusion highlights a 

potential gap: extremely intimate data about one’s mind could be treated legally 

the same as phone records or ISP data unless courts carve out an exception. Overall, 

there is a developing consensus in the literature that new safeguards are needed for 

“neuroprivacy.” Proposals range from legislatively created “neurorights” to judicial 

recognition that brain data is categorically private.28 Fourth Amendment 

scholarship on BCIs is thus grappling with how to ensure that the law keeps pace 

with technology, so that the privacy of our thoughts remains protected against 

unwarranted government scrutiny. 

 

Fifth Amendment: Self-Incrimination and Neural Evidence 

BCIs and related neurotech also provoke difficult questions under the Fifth 

Amendment’s Self-Incrimination Clause, which protects individuals from being 

compelled to testify against themselves in criminal cases. The core issue is 

whether forcing someone to submit to a BCI-based interrogation or to surrender 

neural data would amount to compelling testimonial evidence. The Fifth 

Amendment privilege generally covers communications or revelations from a 

suspect’s mind (like spoken words or written statements), but not physical 

evidence (like fingerprints, DNA, or a blood sample). Nonetheless, academic 

commentary reveals deep concerns that neurotech could be used to compel 

individuals to incriminate themselves through their brain activity. For example, 

Farahany examined emerging lie-detection technologies and argued that the Fifth 

Amendment would likely not prevent the government from accessing brain-based 

information unless courts expand the definition of what counts as testimonial 

evidence.29 More recent scholarship is divided: some authors maintain that 

neurally decoded information is inherently testimonial (since it reveals the 

contents of one’s mind), and thus forcing someone to undergo a brain scan or BCI 

test would violate the Fifth Amendment.30 They point out that the essence of the 

privilege is to avoid “the cruelty of forced extraction” of information from the 

accused’s lips or mind. Requiring a defendant to wear a BCI device that divulges 

their memories or thoughts could be seen as tantamount to interrogation without 

consent, effectively making them a “witness against themselves” via their brain 

signals. Other commentators note, however, that courts might view at least some 

neurodata as analogous to physical, non-testimonial evidence similar to how a 

court can compel a suspect to provide a fingerprint or appear in a lineup.31 For 

 
27See Roth (2024). 
28See Ienca (2021). 
29See Farahany (2012). 
30See Roth (2024). 
31See Kilbride and Iuliano (2015). 
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instance, a brain-response indicating recognition of a face (a technique known as 

“brain fingerprinting”) could be characterised as a physiological reaction, not a 

direct verbal confession. Given these ambiguities, some scholars have suggested 

shifting focus away from the Fifth Amendment to other doctrines: one proposal is 

that any compelled brain scan is a violation of the Fourth Amendment due to the 

invasive breach of mental privacy, obviating the need to classify the result as 

testimonial or not. In summary, the literature underscores that BCIs blur the line 

between physical evidence and testimonial communication. There is a growing 

call for courts to treat neural data as deeply personal and potentially 

communicative, erring on the side of protecting individuals from being forced to 

divulge their thoughts. Until the law is clarified, the idea of compulsive neurotech 

examinations sits uneasily with the Fifth Amendment’s guarantee that the 

government cannot simply mine a defendant’s mind for incriminating evidence. 

 

 

Methodology 

 

The aim of this paper is to examine the constitutional implications of emerging 

BCI technologies through the context of U.S. case law, focusing on how these systems 

challenge existing interpretations of the First, Fourth, and Fifth Amendments. The 

paper will evaluate how the unique characteristics of neurodata interact with 

established legal protections related to free speech and thought, protection against 

unreasonable search and seizure, and the right against self-incrimination. The paper 

further reviews proposed legal frameworks, including emerging “neurorights,” and 

draws comparisons to existing privacy laws such as HIPAA. 

The goal is to explore policy and legal recommendations that balance technological 

innovation with the need to preserve individual autonomy and mental privacy. This 

includes advocating for specific safeguards, both technological and legislative, that 

address the unprecedented legal challenges posed by BCIs. 

 

 

Results  

  

BCI Risks to Constitutional Rights: First Amendment 

 

The ability to rapidly and wirelessly connect people’s minds so they can 

communicate through thoughts alone promises to revolutionise human interaction. 

While BCIs offer significant benefits, they also pose risks to privacy and cognitive 

liberty, defined as the right to freedom over one's own mental processes, thoughts, 

and consciousness. As with other types of data storage and transmission, neurodata 

would be susceptible to the same vulnerabilities, including hacking, hijacking, data 

corruption in the storage unit, and deliberate deletion by an outside source. 

However, neurodata has unique characteristics that make it arguably even more 

vulnerable than other forms of data. Neurodata is likely to include deeply personal 

thoughts, emotions, cognitive states, and information connected to a person’s 

conscience. This highly sensitive information is unlikely to be found with the same 
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level of detail in other forms of communication, such as email, and its presence in 

neurodata makes its loss even more personally threatening than the loss of other 

types of data. The primary basis for individual rights for U.S. citizens remains the 

U.S. Constitution and its associated Amendments. While the existence of neurodata 

itself would not appear to violate any constitutional rights, the potential ability for 

the government to access or tamper with an individual’s neurodata without their 

knowledge risks violating at least three of the Amendments in the Bill of Rights.  

The authors of the U.S. Constitution listed the First Amendment as the first 

among all the amendments because they believed it protected the most important 

individual rights, including freedom of speech. The Amendment states, “Congress 

shall make no law […] abridging the freedom of speech”.32 BCIs transmit data 

silently, which could be literally interpreted as not involving vocal transmission, 

and, thus, does not constitute speech. However, in the U.S. Supreme Court case of 

Ashcroft vs. Free Speech Coalition, Justice Anthony Kennedy opined the strong 

connection between speech and thought by stating that “the right to think is the 

beginning of freedom, and speech must be protected from the government because 

speech is the beginning of thought.”33 Other legal scholars support this 

perspective, with constitutional law historian Jud Campbell noting that “freedom 

of thought is widely accepted as one of the most basic freedoms afforded by the 

Constitution”.34 

However, BCIs, like any technology, are susceptible to security breaches. This 

vulnerability raises the possibility that someone could access or modify another 

person’s neurodata or that a third party could intercept brain-to-brain communications 

between two individuals. This raise concerns that others could be “eavesdropping” on 

a person’s silent conversations or even tamper with their stored neurodata without 

their knowledge. In both cases, the individual’s thoughts could be exposed, 

downloaded, or made public without consent, leading to serious privacy and security 

issues. While these security breaches are similar to emails being hacked or written 

correspondence being copied, the content of neurodata is such that it could include 

information so sensitive that an individual would never have chosen to put it into 

written form. The person whose neurodata is being violated might not even be aware 

that their thoughts were being accessed or recorded. In more extreme cases, fear of 

BCI intrusion could lead to people censoring their thoughts, compromising their 

mental freedom due to the fear of being discovered. This, at minimum, may stifle free 

thinking and could also lead to a more significant erosion in self-worth. Justice 

Thurgood Marshall in Procunier vs Martinez stated that: “To suppress expression is to 

reject the basic human desire for recognition and affront the individual’s worth and 

dignity”.35 Although Marshall was referring to censorship of written expression, the 

same principle could very well apply to any self-censorship of thought due to security 

risks, with equally harmful effects. 

 

 
32See U.S. Constitution amend I. 
33See Ashcroft v. Free Speech Coalition (2002). 
34See Campbell (2017). 
35See Procunier v. Martinez (1974). 
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BCI Risks to Constitutional Rights: Fourth Amendment 

 

While it is a fundamental right for U.S. citizens to have freedom of thought, it is 

also critical that these thoughts, whether stored in the human mind or stored digitally 

as electronic data, be protected from unauthorised access. The U.S. Constitution’s 

Fourth Amendment grants citizens “the right of people to be secure in their persons 

[…] against unreasonable search and seizures” by the government.36 This 

Amendment ensures that individuals have the right to privacy from government 

intrusion. If the government seeks to breach this privacy, law enforcement must first 

obtain a warrant, supported by probable cause and explicitly describing the place to be 

searched and items to be seized, as established by Coolidge vs New Hampshire.37 In 

exigent circumstances, such as when a crime is being committed, law enforcement can 

initiate a search without a warrant based on probable cause. However, a court must 

subsequently review this action to determine its legality.38 If the search is unjustified, 

any evidence obtained would be inadmissible in court.  

Since BCIs can collect and interpret neurodata, including an individual's 

thoughts, memories, and mental states, law enforcement or government agencies 

would need probable cause and a warrant to monitor or extract personal BCI data 

legally. Some scholars have pointed to the Supreme Court’s recent decisions like 

Carpenter v. United States, which recognised privacy interests in cell phone location 

records, as a template for treating personal neurodata differently given its sensitivity.39 

Unauthorised monitoring or accessing neurodata would constitute an unreasonable 

search while downloading, storing, or forwarding such data would be an unreasonable 

seizure: acts some have termed “neurocrime”.40 Illegal search and seizure by the 

government or law enforcement could occur in various situations, such as when there 

is urgency and waiting for a warrant might result in the destruction of evidence or 

some immediate harm, ignorance of legal requirements, overzealousness in securing 

an arrest, abuse of power, or misunderstandings of the law.  

Privacy is a fundamental right that allows individuals to control their personal 

information and decide who can access it. Unauthorised access to BCI neurodata 

by the government or other parties could inadvertently reveal vast amounts of 

sensitive personal information such as health history, trade secrets, and other 

confidential information. Furthermore, while the most likely threats would involve 

hacking into a person’s thoughts or intercepting their communications to other 

BCIs, one can imagine a dystopian scenario where the government tracks an 

individual’s moods and consciousness. Individuals might be concerned about 

whether sufficient privacy protections are in place. They may feel vulnerable and 

unsure if they would be able to even detect unauthorised searches of their 

neurodata when interacting with others who have BCIs. This uncertainty could 

lead to feelings of suspicion and, in extreme cases, even paranoia. 

 
36See U.S. Constitution amend. IV. 
37See Coolidge v. New Hampshire (1971). 
38See Warnken (2010). 
39See Unger (2023b). 
40ee Ienca and Haselager (2016). 
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Physical search and seizure events are typically detectable because it is 

apparent when a property has been disturbed in search of evidence. However, search 

and seizure of data via BCI access, whether performed legally or illegally, might not 

be as easily detectable by the individual whose thoughts and memories are being 

compromised. If a physical search is conducted without proper protocol, the 

evidence obtained is not admissible in court. Search and seizure of neurodata, 

however, might not leave any trace, making it difficult to prove that it actually 

occurred. The government could assert that information implicating a defendant was 

obtained from other sources, avoiding any admission of improper BCI access. They 

could use the mined neurodata to uncover additional evidence, allowing them to 

build a case without directly relying on the neurodata itself. In this scenario, the 

neurodata influences the investigation but is not used as direct evidence, allowing 

authorities to avoid scrutiny. In order to not infringe upon an individual’s right to 

privacy, the author believes accessing another person’s BCIs should be prohibited 

under nearly all circumstances. 

Government agencies and law enforcement professionals provide the counter-

argument that probable cause should override the right to privacy when sufficient 

objective evidence justifies a search and seizure without a warrant.41 For example, 

the government already exercises this power to extract cell phone and GPS data 

from service providers during criminal investigations, and a similar argument could 

be made for BCI-transmitted neurodata.42 Authorities might claim that accessing 

neurodata is necessary for national security and public safety. The PATRIOT Act, 

enacted after the September 11, 2001, terrorist attacks, expanded the government's 

ability to search electronic data.43 Article II of the PATRIOT Act permits government 

officials to obtain an individual’s data from third-party sources, such as internet 

service providers, through which the data passes.44 It also blurred the lines between 

collecting electronic data on foreign terrorists and domestic criminals, enabling 

surveillance of U.S. citizens under the pretext of monitoring foreign threats.45 

Therefore, current U.S. Department of Homeland Security powers could allow the 

U.S. government to access neurodata stored through BCIs in the future under the 

argument that it is necessary for the safety of U.S. citizens.46 All types of data would 

be subject to this government authority, and presumably, BCI neurodata would be 

no different. This demonstrates that there is a limit to the absolute right to privacy 

from government intrusion. Utmost caution must be exercised when allowing this 

exception, however, and any authorised access of another’s BCI neurodata should 

be rare and reserved for only the most exceptional circumstances. 

 

 
41See Haddad (1977). 
42See Gershowitz (2009). 
43See Ahn (2014). 
44See Ebenger (2008). 
45See Buchhandler-Raphael (2012). 
46See Delaney (2020). 
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BCI Risks to Constitutional Rights: Fifth Amendment 

 

Laws against self-incrimination were designed to protect the accused from being 

compelled to provide information that could harm their defence. The Fifth 

Amendment of the U.S. Constitution states that “No person […] shall be compelled in 

any criminal case to be a witness against himself, nor be deprived of life, liberty, or 

property, without due process of law”.47 This amendment safeguards the rights of 

those criminally accused and ensures a fair trial.48 Justice William O. Douglas in 

Ullmann vs The United States stated, “The Fifth Amendment was designed to protect 

the accused against infamy as well as against prosecution”.49 Rooted in English 

common law, the Fifth Amendment protects individuals from being forced--under 

duress or torture by police or other agencies--to provide information that could be used 

against them in court; the state must build its case using evidence not obtained by the 

defendant.50 

While it may be straightforward for an individual to avoid verbally incriminating 

themselves by refusing to answer questions and thereby “take the Fifth,” the ability of 

the government to search a person’s neurodata could unintentionally reveal evidence 

related to the case, circumventing the need for voluntary disclosure and leading to an 

indirect form of self-incrimination. It also may be difficult, if not impossible, to 

mentally suppress information related to a crime in the mind and thoughts of the 

individual in question and, therefore, preclude discovery via a data search.51 

Moreover, a neurodata search may not leave any trace, so the individual might never 

know it occurred. Once self-incriminating data is obtained through BCI searches, it 

may be significantly easier for the state to build a case against a particular person, and 

the defendant may have no way of knowing if the state’s case was, in part, built 

through accessing neurodata if the data was obtained surreptitiously. While data 

obtained through obviously illegal means would be inadmissible in court, one of the 

primary challenges with neurodata lies in tracing how it was acquired. As a result, 

information from neurodata might be used against a defendant under the pretence that 

it was obtained through other means. Legal scholars have debated whether a person’s 

recorded neural signals – which might reveal, say, recognition of a crime scene or 

knowledge of a fact – should be considered an extension of their testimony (and thus 

protected) or treated as a physical trace akin to a fingerprint.52 So far, no U.S. court has 

squarely decided this question in the context of modern neurotechnology.  

 

 

Discussion 

 

As BCIs become more prevalent and the risk of unauthorised access to 

neurodata increases, it is critical to develop robust measures to protect individual 

 
47See U.S. Constitution amend. V. 
48See Brilmayer and Norchi (1992). 
49See Ullmann v. United States (1956). 
50See Levy (1969). 
51See Gherman and Zander (n.d.). 
52See Kilbride and Iuliano (2015). 
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rights. The first step would be to incorporate safeguards into the BCI technology 

itself. Hardware designs that would prohibit hacking, at least to the greatest extent 

possible, should be mandatory if BCIs were to be widely accepted. The BCI 

software that manages data transmission must also be engineered to block 

unauthorised access and to provide the user alerts and notifications whenever their 

data is transmitted or accessed. Additionally, individuals should have the option to 

turn off data transmission at will and delete their own neurodata. Encryption should be 

implemented to prevent outsiders from permanently modifying or deleting an 

individual’s neurodata. 

Beyond technological safeguards, new laws must be developed to address the 

specific challenges BCIs pose. In order to protect the three rights discussed, 

legislation should make it illegal to access another person’s BCI without their 

explicit consent, except in extremely limited circumstances. Furthermore, laws 

should be enacted to ensure that any evidence, direct or indirect, obtained through 

neurodata hacking would be inadmissible in court. Given the sensitivity of 

neurodata information, new laws that specifically apply to neurodata should be 

considered. Just as the Health Insurance Portability and Accountability Act 

(HIPAA) was passed in 1996 to protect all individuals’ sensitive personal healthcare 

information, a potentially unique set of regulations should be established for 

neurodata. This would institute stringent data security standards commensurate 

with the level of sensitivity of the neurodata in regard to its storage, processing, 

and transmission.  

In addition to data storage security, mechanisms that track the origin and 

transmission of neurodata would help protect the rights discussed above. Although it 

may be challenging to determine whether data was obtained with or without 

consent, future technology could enable the tagging or digital labelling of neurodata 

to identify its source.53 Theoretically, each owner would have a unique digital label, 

making it apparent if specific neurodata was obtained from them. Once this 

technology is developed, laws could be enacted to specifically protect digitally 

labelled neurodata from being accessed, transferred, or stored without the owner’s 

consent. 

 

 

Conclusion 

 

As brain-computer interfaces continue to develop rapidly, the technology 

holds transformative potential for the future and will fundamentally change how 

humans communicate. However, the emergence of BCIs also presents significant 

challenges in balancing technological advancement with protecting fundamental 

rights. In order to safeguard individual privacy rights, it will be essential to impose 

restrictions on the features and functionality of BCIs and to introduce additions to 

the current legal code to prevent misuse of neurodata by governments and other 

entities. The generation of this new unprecedented class of data will require careful 

examination of how to ensure privacy best when our most personal, innermost 

 
53See Sirota (2023). 
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thoughts are recorded and potentially accessed by others. There is no longer an 

absolute guarantee of complete privacy, even within our own minds, in this future 

world with BCIs. Thus, not only is thoughtful legal regulation required for privacy 

protection, but the ethical consequences of the existence of neurodata should also be 

considered, such as issues of autonomy, discrimination, and self-identity. In addition 

to instantaneous thought communication between individuals, experts predict that 

BCIs will likely enable additional augmented cognitive capabilities such as 

enhanced learning, increased creativity, and the ability to move objects with our 

minds. These novel human enhancements will each create additional uncharted legal 

and ethical challenges as society navigates how to responsibly use the powerful, 

innovative benefits of BCIs while protecting basic fundamental rights to which all 

individuals are entitled.  
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The Impact of Legislative Reform on the Protection 

Measures for Adults with Mental Disabilities in 

Romania 
 

By Geanina Manciu 
 

The protection of adults with mental health issues remains a constant topic of 

discussion on the international community’s agenda. Efforts are being made to 

identify appropriate measures that ensure real legal protection for individuals 

who, at some point, experience total or partial deterioration of their mental 

faculties. In this context, the Romanian legislator has sought to align with 

modern protection standards for vulnerable adults. In 2022, Romania underwent a 

significant legislative reform regarding the protection measures for adults with 

mental disabilities, through the adoption of Law No. 140/2022 on certain 

protection measures for persons with intellectual and psychosocial disabilities, 

as well as the amendment and completion of several legal acts. As a result, 

national protective measures have been restructured. The traditional placement 

under interdiction, which was previously the sole measure that could be 

imposed by Romanian courts, has been replaced by a wide range of alternative 

measures, applicable depending on the degree of mental deterioration of the 

individual in need of protection. Currently, a judge may order judicial 

counselling or special guardianship. Through this study, we aim to analyse 

whether the Romanian state has succeeded in creating a protection system 

tailored to the needs of adults with mental health issues. We will investigate the 

impact of recent legislative changes in Romania in this field, particularly the 

transition from law in theory to law in practice. We will also conduct an 

examination of Romanian case law relevant to this matter, identifying any 

potential shortcomings in the new regulations. 

 

Keywords: Protective measure; Mental disabilities; Vulnerable adult; Legislative 

reform. 

 

 

Introduction 

  

Currently, the deterioration of mental health among adult individuals is a 

sensitive and highly topical subject at the international level, one for which efforts 

are being made to identify appropriate means to ensure adequate legal protection 

for those who have become vulnerable. Once mental illness sets in, on one hand, 

the person in question needs to be protected from their own recklessness, as well 

as from third parties who might be tempted to exploit their condition. Moreover, 

implementing protective measures for those with mental health conditions also 
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serves as a safeguard for others, shielding them from entering into legal acts that 

might later be annulled due to the lack of legal capacity on one side. 

To support this special category - adults with impaired mental faculties - the 

international community has developed various legal mechanisms meant to guarantee 

their exercise of fundamental rights and freedoms on an equal footing with others. 

In this regard, it’s important to highlight the main international instrument 

designed to strengthen protective measures: the Convention on the Rights of 

Persons with Disabilities, which stipulates that all individuals, including those 

with psychological disabilities1, must not be restricted in their ability to participate 

freely and equally in society. Article 12, point 1 of the Convention explicitly 

provides that “States Parties reaffirm that persons with disabilities have the right 

to recognition everywhere as persons before the law.” 

Considered a key reference in this field, the Convention on the Rights of 

Persons with Disabilities was ratified by Romania through the adoption of Law no. 

221 on November 11, 20102. 

Equally, the European legislator has been actively involved in developing tools to 

achieve the primary objective of protecting adults with mental health issues. European 

law has laid the groundwork for a support-oriented system that prioritises the 

autonomy of the patient, ensuring social inclusion and dignified treatment. 

Under the Council of Europe, we find several relevant human rights treaties, such 

as the European Convention on Human Rights3, the European Social Charter4, the 

Convention on Human Rights and Biomedicine5, and the European Convention for 

the Prevention of Torture and Inhuman or Degrading Treatment or Punishment6. 

Additionally, the European Union has also taken part in efforts to guarantee 

the rights and freedoms of individuals with psychological disabilities through the 

adoption of the Charter of Fundamental Rights of the European Union7 and the 

implementation of several programs. 

As for Romania's particular situation, it is worth noting that the national 

legislative policy is one of openness toward international and European legislation, 

aiming to adopt modern, dynamic standards that address the needs of vulnerable 

individuals. However, what absolutely needs improvement is the speed with which 

this legislative adoption is carried out. 

Unfortunately, in the area of adult protection measures, Romania did not 

immediately comply with the obligation to create effective safeguards to genuinely 

support those suffering from mental illness. Before emerging from this state of 

inertia, it received several condemnations from the European Court of Human 

Rights. For instance, in the case of the Centre for Legal Resources on behalf of 

Valentin Câmpeanu v. Romania8, the Romanian state was urged to implement 

 
1Convention on the Rights of Persons with Disabilities. 
2Law no. 221 of November 11, 2010 for the ratification of the Convention on the Rights of Persons 

with Disabilities. 
3https://www.echr.coe.int/documents/d/echr/convention_ENG. 
4https://rm.coe.int/168007cf93 
5https://rm.coe.int/168007cf98 
6https://rm.coe.int/16806dbaa3 
7https://eur-lex.europa.eu/legal-content/en/txt/html/?uri=celex:12012p/txt 
8Judgment of 17 July 2014.   
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appropriate measures to support individuals with psychological disabilities in 

exercising their rights - especially their right to alert authorities regarding matters 

related to health or treatment. 

Finally, in 2022, Law no. 140/2022 was adopted regarding certain protective 

measures for persons with intellectual and psychosocial disabilities, as well as for 

the amendment and completion of certain normative acts9. This marked the long-

awaited legislative reform aligning Romania with international developments. 

On this occasion, the national framework for protective measures was 

restructured: the traditional interdiction measure - which had previously been the only 

option a Romanian court could impose - was replaced with a broader range of 

alternative measures. These can now be applied based on the degree of mental 

impairment of the individual to be protected. Currently, depending on the best interest 

of the protected person, Romanian judges can order either judicial counselling or 

special guardianship. 

Additionally, as a result of the legislative amendments, Article 104 paragraph 3 

of the Civil Code10 now explicitly provides that: “Protective measures for adults 

and decisions regarding their person shall ensure the respect of their dignity, rights 

and freedoms, their will, needs and preferences, as well as the safeguarding of their 

autonomy.” 

Therefore, national law has changed the general conditions for adopting 

protective measures, with the key innovation being a heightened focus on the 

individual receiving legal protection-ensuring their treatment is equal to that of others. 

This study aims to examine whether the protection system implemented in 

Romania is adapted to the needs of Romanian adults with mental health issues. To 

answer this question, we will assess the impact of recent legislative changes in this 

area, specifically how the new legal framework for protective measures has been 

put into practice. The research will begin with an overview of general aspects 

concerning protective measures, followed by a critical analysis of relevant 

doctrinal sources, and conclude with an examination of Romanian case law to 

identify potential shortcomings in the new legislation. 

 

 

Literature Review 

 

Before diving into these aspects, it is crucial to understand the context in 

which the Romanian legislator restructured protective measures in 2022. 

Previously, placing a person under legal interdiction was the sole protective 

measure imposed by a court for an adult deemed to be in a state of insanity or mental 

debility, regardless of the severity of the mental deterioration. This measure was 

unjust, especially for individuals whose psychological impairment was only partial. 

Despite numerous opportunities for reform, this outdated protective measure 

persisted, leaving adults with mental health challenges without adequate protection 

of their fundamental rights and freedoms. We point this out because Romania 

ratified the Convention on the Rights of Persons with Disabilities in 2010, adopted 

 
9Law no. 287/2009 on the Civil Code. 
10Chirica (2012). 
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a new Civil Code in 2011, was condemned by the European Court of Human 

Rights in 2014 in the Centre for Legal Resources on behalf of Valentin Câmpeanu v. 

Romania case, and had the legal provision regarding interdiction declared 

unconstitutional in 2020. Clearly, the reform was delayed by over 12 years and was 

prompted by external pressures. 

Chirica11 had long anticipated the need for reform, arguing that “our regulation is 

outdated and ignores long-standing criticism of legal interdiction measures present in 

other countries (e.g., France since the late 1960s), or the broader scope of protective 

measures in other states (e.g., Italy), not to mention countries whose legislation 

contains flexible systems tailored to the specific condition of each vulnerable adult.” 

In other words, legal professionals sought progress in protective measures, inspired 

by models from other European nations - where courts could order individualised 

protection that considers the level of mental impairment and the protected person’s 

specific needs. 

We agree with the position expressed in the literature that “the essential issue 

necessitating legal reform was the respect for the dignity of the individual subject to 

such measures, and the need to ensure they are not socially stigmatised by the 

protection applied or by the content of those measures.” 12   

Adults with mental health issues now, more than ever, require robust guarantees 

to exercise their rights, fulfil their responsibilities, maintain autonomy, and receive 

support in reporting any violations of their rights. 

Thus, by Decision no. 601/2020, the Constitutional Court of Romania13 declared 

unconstitutional the former Article 164(1) of the Civil Code, which governed the 

legal institution of interdiction. The main reasons cited by the Constitutional Court 

were that the article violated, on one hand, Articles 1(3), 16(1), and 50 of the 

Romanian Constitution, and on the other hand, Article 12 of the Convention on the 

Rights of Persons with Disabilities. The measure was deemed necessary because it 

lacked proportionality between the protective action that could be imposed and the 

degree of psychological impairment of the vulnerable adult. It was found that the 

interdiction measure was not adapted to the individual's life, lacked a reasonable 

periodic review system, and applied for an indefinite duration rather than the 

shortest possible time. 

Additionally, the constitutional judges noted that there were no proper safeguards 

to ensure the observance of all fundamental rights and freedoms of the protected person, 

and that in practice, unjustified intrusions on personal autonomy occurred. 

For these reasons, some Romanian authors14 rightly stated that “it is the 

Constitutional Court’s merit to have lifted the curtain, thereby triggering a serious 

reform of the rights of individuals in Romania.” 

Prior to the adoption of the new law, the academic community played an active 

role by offering personal opinions on the draft regulation. Some experts advocated that 

“protection measures for persons with disabilities should be flexible, not mechanical 

and uniform, allowing the guardianship court to choose the appropriate form not 

 
11Chirica (2012). 
12Popescu (2022). 
13https://www.ccr.ro/wp-content/uploads/2021/01/Decizie_601_2020.pdf. 
14Avram (2021). 
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only based on the person’s medical condition and potential fluctuations in their 

illness, but also based on their financial and personal situation.” 

Following this moment, the Romanian state adopted Law no. 140 of 2022, an 

innovative measure in the area of protection for persons with intellectual and 

psychosocial disabilities, along with amendments to other regulations. 

This law established a new support-oriented protection system, whereby the 

judge could order either judicial counselling or special guardianship, tailored to the 

severity of the person’s mental impairment - as indicated by medical documents - 

and their specific needs. 

Essentially, during the judicial process, the court is required to gather relevant 

and conclusive evidence, request medical expert opinions, and hear both the ill 

person and other parties involved in the case to form a reasoned opinion on 

whether a specific protective measure should be instituted. 

A major innovation filling the prior legislative gap is the explicit regulation of 

judicial counselling15, which grants the vulnerable adult a limited legal capacity. 

Before this change, any adult with mental health problems, regardless of the 

severity, was declared fully incapacitated, losing all legal capacity. Thus, in keeping 

with the European vision of protection, which is centred on the individual’s needs 

and based on medical evaluation, the judge may now order judicial counselling in 

cases where partial deterioration of mental faculties is found. 

Conversely, when the deterioration of mental faculties is total and possibly 

permanent, and the patient requires continuous representation by a guardian in 

order to participate in civil life, the court will order protection through special 

guardianship. In principle, this measure has replaced the former interdiction 

procedure, which is now reserved only for exceptional cases where no less 

restrictive protective measure is sufficient. 

In this context, another welcome innovation concerns the judicial procedure: 

Article 937 paragraph 3 of the Code of Civil Procedure16 introduces an exception 

to the principle of party disposition. This means the court now has the legal 

authority to impose a protective measure different from the one requested by the 

claimant. The legislator’s intention was to ensure that the protective measure applied 

to a person with mental health issues is optimal—guaranteeing care, maintaining 

autonomy, and fostering recovery. Thus, a legal exception was created allowing 

the court to independently determine and apply a more appropriate protective 

measure, even if it differs from what the parties requested. 

Moving forward, national legal specialised literature17 has rightly argued that 

“after decades of isolation and exclusion under a radical and paternalistic approach, 

persons with mental disabilities are now brought to the public’s attention through a 

set of measures that help them express autonomy and receive only the necessary 

 
15The subject matter of the new legal institution – the measure of protection of judicial counselling 

is represented by art. 164 paragraph 2 Civil Code “A person may benefit from judicial counseling if 

the deterioration of his mental faculties is partial and it is necessary to be continuously advised in 

the exercise of his rights and freedoms”. 
16Law no. 134/2010. 
17Andrei, Batu, Beligante, Constantinovici, Filote-Lovu, Frentiu, Moise, Sadic & Tec (2023) at 24. 
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support, under the supervision of guardianship courts and in cooperation with social 

workers, doctors, psychologists, family, and the community they belong to.” 

For these reasons, doctrine has broadly concluded that this legislative reform is a 

“positive step”18 as it responds to the real needs of this special category of vulnerable 

adults. 

 

 

Methodology 

 

To address the research question, we used a series of legal scientific research 

methods, including the historical, analytical, logical, quantitative, and comparative 

methods. 

The historical method was employed to highlight the evolution of protective 

measures for legally competent adults in Romania, tracing the shift from interdiction 

to alternative measures such as judicial ling or special guardianship. To assess the 

2022 reform’s impact, we examined the key context that led to its adoption, alongside 

relevant European and international standards that informed Romanian legislation. 

The analytical method proved useful for a detailed examination of the most 

valuable doctrinal works and recent studies in the field. This helped identify expert 

opinions issued before Law no. 140/2022 was adopted—many advocating reform—

and those that emerged after its implementation, highlighting certain shortcomings. 

The logical method was applied throughout the study to clearly formulate ideas 

related to the conditions under which protection measures are imposed. Logical tools 

and structures helped ensure coherent, well-founded conclusions. 

The quantitative method was used to organise the legal texts and systematise 

relevant national case law. 

Finally, the comparative method was effective in highlighting differences 

among the various protective measures a court can impose for adults with mental 

health conditions. 

 

 

Discussion  

 

The adoption of a new legal framework in Romania for adults with intellectual and 

psychosocial disabilities marked the beginning of a significant new phase. Clearly, only 

through actual case management could the effectiveness of the reconfigured legal 

mechanisms be evaluated - specifically, whether they are truly able to support 

individuals with mental illness and allow them to live within the community with 

dignity and autonomy. 

Before examining the case law that has since emerged, it's important to briefly 

highlight the main changes introduced by Law no. 140/2022 regarding the 

protection of adults with mental health challenges. As previously noted, the key 

innovation is the introduction of protection measures tailored to the degree of 

 
18Rosu & Stanila (2022). 
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incapacity, applied for a defined period and subject to periodic review - aspects 

missing in the previous interdiction system. 

Another significant provision found in the transitional rules was the requirement 

to re-examine all existing interdiction measures that had been ordered by final court 

judgments, within three years. 

Courts were required to initiate a special judicial procedure ex officio to 

replace the interdiction either with judicial counselling, special guardianship, or to 

remove the protective measure altogether if the legal grounds no longer existed. 

Regarding ongoing cases, the same transitional provisions stipulated that if a 

case was still pending before the court trial (court), it would be retried. If it had 

already reached the appellate stage (trial), the case would be immediately sent back 

to the trial court for retrial, with all previous judgments considered fully nullified. 

However, challenges soon arose in practice during the resolution of these re-

examination cases. Under the new legal framework, such re-examination required 

both a psychological and a psychiatric evaluation conducted by medical professionals. 

A key issue was who should bear the cost of these services, given that the request was 

not initiated by a specific person. Often, individuals with mental health issues come 

from families with limited financial means, and since the judicial process could not 

move forward without these evaluations, guardians or family members had to cover 

the costs in the early stages. Eventually, a solution was found: evaluations could be 

conducted within hospitals or forensic medicine institutes without extra costs. 

Another issue yet to be solved relates to situations where the patient is unable to 

leave their home. How can proper medical evaluations be conducted under these 

circumstances? Again, families and guardians have found themselves having to pay 

for specialised transportation. Due to the length of the process and lack of a clear 

methodology, medical professionals are generally unable to visit the patient’s home. 

Currently, efforts are still being made to identify a cost-free solution that allows 

evaluations to be conducted properly without financial burden on those involved. 

Additionally, judicial options were debated in cases where there was a 

conflict between medical reports - for example, if the psychologist recommended 

judicial counselling while the psychiatrist favoured special guardianship. 

In our opinion, if in a civil case concerning the application of a protective 

measure, the court receives differing opinions regarding the degree of mental 

impairment of a person, it will either request a new medical evaluation or will 

justifiably reject the conclusions of a particular medical expert report, delivering a 

ruling based on the information perceived through its own senses following the 

direct hearing of the patient. 

We consider that the judge is not obliged to automatically accept the conclusions 

of expert reports conducted by medical specialists; rather, these means of evidence 

must be critically analysed alongside the other evidence presented in the case.  

Regarding this aspect, we agree with the opinion expressed in the specialised 

literature19 to the effect that: “whether the conclusions of the expert report are 

accepted or not, the court must provide reasoning for its position, and if contradictory 

expert reports have been presented, it must either justifiably accept one or 

 
19 Ciobanu, Briciuo & Dinu (2013) at 312. 
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justifiably dismiss both, but under no circumstances may it draw conclusions from 

both”. 

With regard to the analysis of Romanian judicial practice, our investigation20 

has revealed that in the last three years there have been no cases on record before 

national courts requesting the lifting of protective measures previously instituted 

for an adult with mental disabilities due to their recovery. This observation is 

thought-provoking, raising the question of whether the legislative reform 

introduced through Law no. 140/2022 merely led to a formal improvement in the 

situation of vulnerable individuals. 

One of the main criticisms of the previous legislation was precisely the indefinite 

nature of the imposed measure - once in place, it effectively amounted to a kind of 

“civil death”21 for the protected person, as the measure was rarely, if ever, lifted. 

A review of recent national case law reveals that in cases involving either the 

reexamination of existing interdiction22 orders or the need to institute a new protective 

measure, most outcomes favoured the adoption of special guardianship23 for its 

maximum allowed duration - namely, up to 5 years. 

Furthermore, under the new provision in Article 168(3), final sentence of the 

Civil Code, “if the deterioration of the protected person’s mental faculties is 

permanent, the court may extend the special guardianship measure for a longer 

period, not exceeding 15 years.” 

In other words, we emphasise that these cases involving individuals with 

mental health issues must be approached with great care, as there is a risk that a 

person’s condition may appear improved on paper only. A superficial analysis 

might lead to ordering the most restrictive protective measure - special 

guardianship - for the full term, followed by its extension to the maximum 

duration. This would essentially replicate the most heavily criticised aspect of the 

former interdiction regime: the unjust deprivation of the legal capacity of a 

vulnerable adult for an indefinite period. 

However, we believe that this risk is now reduced, given that the law has 

explicitly introduced the obligation to reassess the protective measure whenever 

there are relevant updates about the protected person’s health status, and at the 

latest, before the initially imposed period expires. 

Thus, the protected person’s situation must now be reviewed periodically 

by the court, ensuring the measure remains suitable to their individual’s condition. 

 

 

Conclusion  

 

In our view, the adoption of Law no. 140/2022 regarding certain protective 

measures for persons with intellectual and psychosocial disabilities, and for the 

 
20The research of national jurisprudence was carried out through the platform https://www.rejust.ro/. 
21Andrei, Batu, Beligante, Constantinovici, Filote-Lovu, Frentiu, Moise, Sadic & Tec (2023) at 24. 
22See judgment no. 3834/2025 of 10.06.2025 and Decision no. 260/2025 of 04.03.2025. 
23In this regard see judgment 3477/2025 of 04.06.2025, judgment 3626/2025 of 03.06.2025, judgment 

1204/2025 of 03.06.2025, judgment 1363/2025 of 30.05.2025 and Decision no. 1113/2025 of 

16.05.2025. 
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amendment and completion of various normative acts, represents a significant step 

forward in Romania’s implementation of a modern protection system for adults 

with mental health conditions. Undoubtedly, like any legislation, it remains open to 

improvement - especially as legal norms must continually adapt to the evolving 

needs of vulnerable adults. 

Even though the Romanian legislator delayed amending the law in this field, we 

believe that the legislative reform - centred around guaranteeing the rights of adults 

with mental impairments - was urgently needed and has significantly improved both 

the regulations themselves and the mechanisms for their implementation. 

In this way, Romania achieved an effective legal realignment modelled on 

international standards. The legislative changes addressed a major gap by formally 

recognizing limited legal capacity for adults, bringing greater clarity to the legal 

framework and resolving several doctrinal and jurisprudential controversies. 

For a long time, Romanian legislation maintained as its sole protective 

measure the substitution of rights through legal interdiction, which infringed on 

the rights of individuals with partial mental disabilities. However, following the 

experience of other countries and in response to both questions and situations 

arising from national practice, a new approach was attempted. 

To better protect the rights of persons with disabilities, two new protective 

measures were introduced—judicial counselling and special guardianship—which 

are considered support measures. An analysis of national case law suggests that 

these new protective measures do not seem to pose significant issues at present, but 

only time will tell whether the Romanian judicial system will need further 

adaptation in this area. 

In conclusion, we consider the legislative reform concerning protective 

measures for adults with mental disabilities in Romania to be timely and 

appropriate, as it has addressed crucial legislative gaps in protecting the rights and 

dignity of Romanian adults with mental health challenges. 
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A Comparative Perspective: Marriage, Engagement, 

and Divorce Laws in Guyana, Trinidad and Tobago 

(TT) and the United States (US) 
 

By Chinwe Umegbolu and Susan Guthrie   
 

In the Commonwealth Caribbean (CC) (CARICOM) region, precisely Guyana and 

Trinidad and Tobago (TT), marriage laws play a significant role in shaping family 

dynamics and influencing individual rights. These laws can dictate various aspects of 

marital relationships, including the legal recognition of unions, rights to property, and 

matters related to child custody. However, in the United States, they offer a diverse and 

decentralised approach to family law, where legal frameworks are governed by 

individual states rather than a single, unified national system.  To illustrate the 

complexity of the U.S. system, this paper draws upon the laws of two contrasting 

states: California and Connecticut. California operates under a community property 

framework, where marital assets are generally divided equally between spouses. In 

contrast, Connecticut employs the equitable distribution model, which grants courts 

broad discretion to allocate property in a manner deemed fair, though not necessarily 

equal. This comparison highlights the legal diversity within a single national 

jurisdiction and offers an informative counterpoint to the family law systems of 

Trinidad and Tobago and Guyana. Understanding these legal frameworks is essential 

for individuals navigating family life in these areas. Both regions, as former British 

colonies, share a common English legal heritage and have incorporated English law 

through a series of legislative ordinances and adaptations. The complex interplay of 

colonial legacies, cultural diversity, and contemporary legal reforms defines the 

growth of family law in the Caribbean. However, both regions have developed distinct 

approaches to family law that reflect their various cultural structures and demands.  

To begin with, the paper will focus on the legal frameworks that govern marriage 

(however, it will not go into details of same sex marriage due to the fact that both 

regions do not legally recognise same sex marriage), engagement, and divorce in 

Trinidad and Tobago (TT), Guyana and the US. It also seeks to examine how post-

colonial legal systems have evolved to suit modern social demands while remaining 

culturally relevant. Against this backdrop, the paper undertakes a doctrinal and 

comparative analysis, aiming to highlight key similarities and differences through an 

examination of secondary data and ethnographic research. Notably, although colonial 

roots account for many similarities, distinct differences emerge from cultural 

variations and legislative adaptations. The paper concludes that while both 

jurisdictions share a common law trait for engagement, the United States (US) 

demonstrates greater flexibility and adaptability in supporting evolving family 

dynamics. Nevertheless, TT and Guyana divorce model promotes stronger 
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reconciliation practices, and their matrimonial laws are developed but not inclusive as 

they are yet to uniformly recognise same-sex marriages unlike the US who has 

uniformly recognised same sex marriages akin Connecticut becoming one of the states 

to prohibit marriage for individuals under the age of eighteen (18) without exception 

unlike California that allows marriage at any age. 

 

Keywords: Marriage, Engagement, Divorce Laws, Family law, Same Sex Marriages, 

Common law, Comparative law, Guyana, Trinidad and Tobago, Caribbean, Caricom, 

US, California, Connecticut, North America, Islamic Law, Barbados, St Kitts and 

Nevis, Caribbean Court, Cohabitation, Spain, Hindu Marriage, Orisa Marriage, 

Christian Marriage, Muslim Marriage, and Access to Justice. 

 

 

Introduction  

 

It is imperative to state that Trinidad and Tobago and Guyana are both in the 

Southern Caribbean.1 The two regions or states have been described as part of the ‘last 

frontier’ of British colonisation in the Caribbean, in the late 18th and early 19th century.2 

Given the short period of British colonisation before the end of slavery in 1838,3 

the colonial governments in both territories aggressively used Indian indentured labour 

to meet the shortfall in labour on the sugar plantations.4 Thus, Indian immigration in the 

second half of the 19th century until the early 20th century has contributed to both states 

being the most racially and ethnically diverse in the Anglo Caribbean.5  

For instance, a dual family justice system developed for many decades, as 

immigration laws applicable to Indian indentured workers provided for some recognition 

of their personal laws, without granting full de jure recognition of their marriages.6 

On the one hand, in the aftermath of slavery, many of the Afro-Caribbean 

descent fell outside the marriage-centred family justice system because marriage 

rates were low.7 This was the context in which Professor Keith Patchett identified 

a substantial gap between family law and the way of life of Afro and Indian 

Caribbean people.8 Since the 1970s, significant reforms to family law have been 

implemented in both countries, following the post-independence period.9  

To reiterate, this study will not focus on same sex marriage because in 2025 in 

TT, same sex marriage was criminalised, in contrast to the English-speaking 

Caribbean region, Guyana, though not criminalised, sex marriage is not legally 

recognised.10 However, in St Kitts & Nevis, in 2022, it rescinded its criminalisation of 

 
1News Global (2020). 
2Kirk Meighoo (2021).   
3Antoine (2008) at 18. 
4Dow (2021).  
5Ibid. 
6Patchett (1959). 
7Ibid. 
8Ibid. 
9Ibid. 
10The above viewpoints was gotten from Interviews on the street conducted by the writer and 

observations- Chinwe who works in Trinidad and Tobago on April 10th 2025. 
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homosexuality, although same sex unions are not allowed, foreign same sex unions 

(in accordance with the relevant foreign law) are recognised in a limited way.11 

According to Merriam-Webster Dictionary, Family law is an area of law that 

deals with family relations, including divorce, adoption, paternity, custody, and 

support.12 In the landmark case of Hyde v. Hyde and Woodmansee the court defined 

‘Marriage as the voluntary union for life of one man and one woman, to the exclusion 

of all others.’13 

A comprehensive definition of marriage was given by Section 26 (a) of the 

Matrimonial Proceedings and Property Act, Barbados. It describes marriage as an 

institution that grants a distinct status, impacting not only the individuals involved but 

also having implications for third parties who interact with the married couple.14 

Baroness Hale asserted that ‘in English law and by extension, law in CC 

jurisdictions, marriage is best understood as a mixture of a contract and a status.’ 

First, the parties are only partially free to determine all its legal consequences for 

themselves. They contract into which the law of the land lays down; finally, their 

marriage also has legal consequences for other people and the state.’15 

The definition underscores the significance of marriage within society and its 

broader effects on community knits. However, in most CC regions, same-sex 

unions are not recognised as marriages.16 Essentially, parties must be between a 

man and a woman for the marriage to be deemed valid.17   

Lending credence to the above, is Section 13 (1)(c) of the Matrimonial 

Proceedings and Property Act of Trinidad and Tobago18 provides that a marriage 

shall be void if the parties are not respectively male and female.   

In contrast, Guyana does not address same sex unions. Instead, the definition 

and legal framework are interpreted based on the language used throughout the 

Act.19 For instance, phrases such as ‘man’ and ‘woman’ or ‘husband’ and ‘wife.’20 

Thus, it can be inferred that the stance is more clearly stated in TT.    

Additionally, the author observed that Marriages are required both under 

common law and matrimonial legislations of the CC Regions, specifically in TT 

and in Guyana, to be monogamous both in civil and religious marriages. Henry v 

Henry corroborates the above view.21 Hitherto, that not only is marriage invalid if 

not monogamous, but in Trinidad and Tobago (TT), bigamy is recognised as an 

offence under the Offences Against the Person Act22 in TT.  

 
11Human Rights Watch (2014).    
12Family law in Merriam-Webster.com Legal Dictionary. https://www.merriam-webster.com/le 

gal/family%20law   
13(1866) LR 1P&D. 
14Section 26 (a) of the Matrimonial Proceedings and Property Act Barbados.  
15Herring (2012) at 10. 
16The above viewpoints was gotten from Interviews on the street conducted by the writer and 

observations- Chinwe who works in Trinidad and Tobago on April 10th 2025. 
17Corbett v Corbett [1970] 2 ALL ER 33  
18Matrimonial Proceedings and Property Act 1972 Trinidad and Tobago, Chap 45:51  
19Laws of Guyana Matrimonial Causes Act 45:02. 
20Ibid. 
21Henry v Henry (1959) 1 WIR 149. 
22Section. 55 Offences Against the Person Act, Trinidad and Tobago. 
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Conversely, Section 83 (1) of the Criminal Law Offences Act Cap 8:01 of 

Guyana.23 its reveals commonality with TT. It is essential to state that Family law 

systems can be influenced by religious and cultural nuances.24 For example, 

family law in Islamic majority countries will typically reflect Muslim traditions, 

values and religious precepts.25   

On the other hand, marriage and non-marital unions have distinct legal 

implications. For instance, in Trinidad and Tobago, Guyana, and throughout the 

Caribbean Community (Caricom) region, marriage laws play a crucial role in shaping 

family life and safeguarding individual rights.26 Furthermore, these regions benefit 

from a shared English legal heritage, with the exceptions of Barbados, Jamaica, 

Antigua and Barbuda and St Kitts and Nevis.27 However, TT was also influenced by 

Spain, who were their colonisers before the British. The Spanish governed TT from 

1498 until 1797. They left a significant mark on the island’s culture, language, and 

history.28 

On the contrary, Guyana was influenced by Roman-Dutch law; however, it 

transitioned to English law,29 creating a complex and unique hybrid system. This 

system is further distinguished by unique socio-cultural adaptations.30 Family law 

is profoundly shaped by the prevailing social and cultural norms, more so than 

many other areas of law. This influence presents an opportunity to reflect on the 

values and norms that define family relationships within Caribbean jurisdictions.   

As these cultural dynamics evolve, it is encouraging to see them being 

increasingly integrated into the legislation that governs family matters, fostering a 

legal framework that resonates with the CARICOM values.31 Although both 

Trinidad and Tobago and Guyana have preserved certain elements of English 

matrimonial law, there have been notable shifts from it. 

On the one hand, the United States offers a diverse and decentralized approach 

to family law, where legal frameworks are governed by individual states rather than 

a single, unified national system.  

While certain federal court decisions, such as the Supreme Court of the United 

States case of Obergefell v. Hodges32 establish federal constitutional protections 

applicable across all states, the detailed regulation of marriage, divorce, and 

cohabitation remains within individual state jurisdiction.  

This structure has produced a wide array of legal doctrines and procedures that 

reflect both historical influences and contemporary social values that can vary 

widely from state to state. 

 

 
23Section 83 (1) Criminal Law Offences Act Cap 8:01, Guyana. 
24Parkinson (2015) at 2. 
25Ibid. 
26Gibbons (2013) at 8. 
27Ibid. 
28The above viewpoints was gotten from Interviews on the street conducted by the writer and 

observations- Chinwe who works in Trinidad and Tobago on April 10th 2025. 
29Jebodh (2019) at 112. 
30Fraser (1972) at 68. 
31Nunez-Tesheira, (2016) at 2.  
32576 U.S. 644 (2015). 

https://protect.checkpoint.com/v2/r02/___https:/www.researchgate.net/scientific-contributions/AY-Gibbons-2131414810?_sg%5B0%5D=V_7KN1QceEWash9VRoFKwvdD4AHpLyeVJB7QN-weL5JrV4YRFfhdwNiKvLV6gbFMgQIm8jY.nDdJKuovF8J2IjOzTH8Q3myhrWS1TWZ_cllZdADobUhFvewT77gBon1ZtHpQLCD6cEZqN0Xb5vGPEDZo4WNZdQ&_sg%5B1%5D=tKhesyiWT5gNZjl70VrT_lcgG1syqN4hC_Tq_Epfo-nlpb8N0yT0VHd4QZLd7aGfZirPPB0.hrE3Pxf7hHB5sP-f3l08eNMukcqAVMe4vDtfGG3morHheZEdYmezN8Os7K7LTG7roPwn59mSNdhfxrSd6unOjg&_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIiwicG9zaXRpb24iOiJwYWdlSGVhZGVyIn19___.YzJlOmJlbmd1cmlvbnVuaXZlcnNpdHlvZnRoZW5lZ2V2OmM6bzo5MjBjYTU2Njc5NmU3MjkxNWY4NWNiYTA2MDQ0MzNiMDo3OjVhM2E6Y2M5OGVlY2MzZmI4MjA0OWE3OTM4Yjc2NTM4YmM1ZWFiODk4M2Y0YzYwNjNjOWEyZGQ1ZjUxNGUxMjY0ZjZjYzpwOlQ6Tg
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Marriage Laws in Trinidad and Tobago (TT) and Guyana 

 

Trinidad and Tobago’s matrimonial legal framework exhibits a diverse approach 

through a complex combination of civil and religious laws. The Marriage Act33  

provides essential legislation that establishes the fundamental requirements for civil 

marriages. It outlines key aspects, including procedural validity and age restrictions. 

Section 8 of the Miscellaneous Provisions (Marriage) Act, 2017, reinforces 

the commitment to responsible marriage practices by establishing a minimum 

marriage age of eighteen (18) years. The key points of the law are as follows:  

 

1. Members of the Muslim community are recognised as being legally 

capable of entering into marriage at the age of eighteen, promoting 

maturity and readiness for this important commitment.  

2. A Marriage Officer is tasked with ensuring that marriages are solemnised 

only when both parties are eighteen years of age or older, thereby safeguarding 

the well-being of individuals and upholding legal standards.  

3. In cases where a marriage is contracted by proxy, it is essential that both 

parties on whose behalf the proxy is acting meet the age requirement 

outlined in subsection (1), ensuring compliance and respect for the law.  

4. Importantly, subsection (1) does not undermine the validity of marriages 

that were solemnised prior to the enactment of the Miscellaneous 

Provisions (Marriage) Act, 2017.  

 

These marriages retain their validity as if the Act had not been introduced, 

ensuring fairness and continuity in the legal recognition of such unions. This 

framework is designed to uphold the integrity of marriage while protecting the rights 

of individuals within the community. 

It is important to note that, in addition to civil marriages, the legal system in 

Trinidad and Tobago recognises religious marriages through the Muslim Marriage and 

Divorce Act,34 the Hindu Marriage Act,35 and the Orisa Marriage Act.36 These acts 

recognise the authority of religious figures to officiate marriages in accordance with 

their respective traditions. For example, Section 6 of the Muslim Marriage and 

Divorce Act permits girls as young as twelve (12) and boys as young as sixteen (16) to 

marry, reflecting adherence to Islamic practices.37 

However, the variance in marriageable age for civil and religious unions has 

raised significant legal concerns, particularly around child marriage. For example, in 

2010, seventeen 13-year-old girls were legally married in Trinidad and Tobago38- 

highlighting the tensions between traditional practices and contemporary human rights 

standards.39  

 
33Miscellaneous Provisions (Marriage) Act, Trinidad and Tobago 2017. 
34Muslim Marriage and Divorce Act, Ch 45:02. 
35Hindu Marriage Act, Ch 45:03 Trinidad and Tobago of 1945. 
36Orisa Marriage Act, Ch 45:04 Trinidad and Tobago 1999. 
37Muslim Marriage and Divorce. Chap. 45:02.7 of 1961. 
38Mendes-Franco (2017). 
39Muslim Marriage and Divorce. Chap. 45:02.7 of 1961. 

https://protect.checkpoint.com/v2/r02/___https:/globalvoices.org/author/janine-mendes-franco/___.YzJlOmJlbmd1cmlvbnVuaXZlcnNpdHlvZnRoZW5lZ2V2OmM6bzo5MjBjYTU2Njc5NmU3MjkxNWY4NWNiYTA2MDQ0MzNiMDo3OjViMDU6MGVkZGQ2YWJjODU0ZmYxMGMxMzk5MzY0MTBkNjRiNjFmNmUyMjU1YmFjMmJhMTkwZDAxYzlhYTExNzdhYjk3NDpwOlQ6Tg
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Although Trinidad and Tobago’s pluralistic framework respects cultural diversity, 

there is growing pressure to reconcile these traditional allowances with evolving 

human rights expectations for child protection.40 The differences in marriageable 

ages for civil and religious unions present an opportunity for thoughtful discussion 

and reform, particularly in relation to child marriage.41 

Essentially, Trinidad and Tobago’s multi-ethnic framework celebrates cultural 

diversity, and a constructive dialogue is underway aimed at harmonising these 

traditional allowances with evolving expectations for child protection. 

In contrast, Guyana’s matrimonial framework showcases a more cohesive 

approach through its Marriage Act.42 This legislation effectively sets forth essential 

prerequisites, such as age requirements, consent provisions, and authorised 

solemnisation.43 By establishing a standardised minimum age of eighteen (18) years, 

Guyana prioritises uniformity, which can enhance clarity and accessibility in the 

legal process, as opposed to the more pluralistic regime of Trinidad and Tobago. 

The mandatory fifteen (15) day notification period serves as a valuable 

procedural safeguard, fostering genuine consent and reinforcing the commitment 

to marriage.44 This thoughtfully structured approach not only ensures that 

individuals have a clear understanding of their decision but also strengthens their 

intention to enter into a lifelong partnership.45 

It is imperative to state that Guyana’s matrimonial law differs from Trinidad and 

Tobago’s in that it adopts a unified structure for both civil and religious marriages. 

While religious weddings retain legal legitimacy, they must adhere to standardized 

standards similar to civil marriages,46including registration and conformity with 

national legislation, as established in De Costa v De Costa.47  

The legislative integration of religious activities within a comprehensive 

framework underscores Guyana’s dedication to ensuring legal consistency across its 

diverse populations.48 Simultaneously, this approach permits cultural expression 

while establishing necessary boundaries, thus promoting both inclusivity and respect 

for individual beliefs. 

 

 
40Ibid. 
41Miscellaneous Provisions (Marriage) Act, No. 8 of 2017. 
42The Marriage Act 1989 (Act No 2 of 1989) (Guyana). 
43Ibid. 
44Miscellaneous Provisions (Marriage) Act, 2017 Trinidad and Tobago. 
45Ibid. 
46Ibid. 
47De Costa v De Costa [1998] 1 SLLR 1 (Guyana). 
48Ibid. 
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Marriage Laws in the United States: Consent, Capacity, and Equality 

 

Marriage in the United States is recognized as both a civil status and a contractual 

relationship. Each state sets its own requirements for the formation of a valid marriage, 

including minimum age, legal capacity, and the procedural requirements for licensing 

and solemnization. While most states establish the minimum legal age for marriage at 

eighteen (18), many allow exceptions for minors with parental consent or judicial 

approval. Recent legislative reforms in some states, however, reflect a growing 

movement to eliminate child marriage entirely. 

Connecticut exemplifies this trend, having become one of the first states to prohibit 

marriage for individuals under the age of eighteen without exception when it enacted 

comprehensive reform in June 2023.49 California, by contrast, maintains a more 

permissive approach, allowing marriage at any age with both parental and judicial 

consent, making it one of the few states with no statutory minimum age floor.50 

In addition to regulating age and capacity, U.S. states uniformly recognize same-

sex marriages, following the United States Supreme Court’s decision in Obergefell v. 

Hodges mentioned previously. This landmark ruling held that the fundamental right 

to marry is guaranteed to same-sex couples under the Constitution, thereby 

invalidating state-level prohibitions on such unions. This development represents a 

significant departure from the legal frameworks in Trinidad and Tobago and Guyana, 

where same-sex marriage is either expressly prohibited or unrecognized under existing 

statutes. The U.S. legal system, therefore, offers an instructive example of how 

constitutional principles and evolving social norms can shape the institution of 

marriage in ways that differ markedly from jurisdictions rooted in the English 

common law tradition. 

 

Divorce Laws in TT and Guyana  

 

In Trinidad and Tobago, Section 3 of the Matrimonial Proceedings and Property 

Act (MPPA)51 establishes ‘irretrievable breakdown’ as the core basis for divorce. This 

concept, as defined in Section 4 (1), includes grounds such as adultery, unreasonable 

behaviour, two (2) years of desertion, and prolonged separation, with or without 

consent.  

The prominent case of Jamieson v Jamieson52 reveals the standard for cruelty, 

which requires the cumulative effect of oppressive behaviour causing harm to a 

spouse, rather than focusing on individual incidents.53 The divorce process in 

Trinidad and Tobago involves two stages: first, a decree nisi and then a decree 

 
49Connecticut Public Act 23-44 (2023). The legislation was passed by the Connecticut General 

Assembly in June 2023 and signed into law by Lieutenant Governor Susan Bysiewicz on June 

23, 2023, taking effect July 1, 2023. 
50Cal. Fam. Code §§ 301-302 (establishing 18 as general marriage age but allowing minors to 

marry with both parental consent and court approval, with no statutory minimum age floor). 
51Matrimonial Proceedings and Property Act 1972, Ch 45:51, Section 4 (Trinidad and Tobago). 
52Jamieson v Jamieson [1952] AC 525, 534. 
53Ibid. 
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absolute.54 This framework aims to maintain marital stability by providing an 

opportunity for possible reconciliation before finalising the dissolution of marriage.55  

Section 9 (1) (d) of Guyana’s Matrimonial Causes Act (MCA)56permits divorce 

on the grounds of ‘irreconcilable differences,’ reflecting a more progressive, no-fault 

approach.  

Similar to Trinidad and Tobago, the MCA also recognises adultery and cruelty as 

valid grounds for divorce, which are rooted in English common law. In the case of 

Ramsingh v Ramsingh,57 the court determined that extended separation satisfied the 

statutory requirement for irretrievable breakdown, supporting the idea that marriage 

should be ended without attributing fault when unity is no longer possible.58  

This framework allows for divorce by mutual consent after six (6) months or 

by unilateral consent after five (5) years, highlighting Guyana’s forward-thinking 

perspective on minimising marital conflict.59 Overall, while both jurisdictions 

acknowledge the significance of irretrievable breakdown as the basis for divorce.60 

This difference underscores varying views on the delicate balance between 

maintaining marital stability and respecting individual autonomy. 

 

Evaluating Divorce Laws: Religious Perception and Fault Systems 

Trinidad and Tobago’s family law framework effectively reflects the nation’s 

rich cultural diversity by accommodating various religious divorce practices through 

specialised legislation. This includes the Muslim Marriage and Divorce Act, the 

Hindu Marriage Act, the Orisa Marriage Act, and the Maintenance and Property of 

Property Act (MPPA). Each of these laws is thoughtfully tailored to address the 

unique needs of specific communities. 

For example, the unilateral ‘talaq’ divorce recognised in the Muslim Marriage 

Act is affirmed in the case of Rafigue v Rafigue,61 revealing the legal protections 

available to Muslim couples seeking to dissolve their marriages.62 Meanwhile, 

Hindu and Orisa marriages lack formalised divorce procedures, prompting courts 

to rely on cultural customs and equitable principles, resulting in diverse outcomes 

that illustrate the pluralistic nature of Trinidad’s legal system 

In contrast, Guyana’s Matrimonial Causes Act (MCA) adopts a more secular 

approach that is uniformly applied to all citizens, prioritising consistency in divorce 

proceedings. While this streamlined application aims to simplify the divorce 

process, it also presents an opportunity to better integrate community-specific 

cultural and religious values, ensuring that no group feels marginalised.  

For instance, prior to the Matrimonial Causes (Amendment) Bill 2024- reforms, 

Guyana was the only Anglo-Caribbean state with a pure fault/matrimonial 

offences system for divorce. Guyana has maintained almost all the fault-based 

 
54Westmin. 
55Ibid. 
56Matrimonial Causes Act (Guyana) Cap 45:02 (Amendment) 2024, s. 9 (1) (d). 
57Ramsingh v Ramsingh [2003] GLR 25. 
58Ibid. 
59Ibid. 
60Matrimonial Causes Act (Guyana) Cap 45:02 (Amendment) 2024, s. 9 (1) (d). 
61Rafigue v Rafigue, TT 1966 CA 132; (1966–1969) 9 T&TLR 184. 
62Ibid. 
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grounds for divorce and added a new ground, ‘irreconcilable differences which have 

caused the irretrievable breakdown of the marriage.’ This is different to Trinidad and 

Tobago, which modelled the UK MCA 1973, in which fault represented facts which 

could establish the irretrievable breakdown.  

To reiterate, Guyana created in 2024 a new mixed system, divorce based entirely 

on fault grounds and divorce based on a no-fault ground. Both are possible, depending 

on the petitioner's choices.63 As seen in Belize, courts struggle to determine what this 

means in terms of applying bars to divorce. In the past, Guyana’s MCA promoted a 

no-fault approach, allowing divorce based on irretrievable breakdown, as 

demonstrated in Ramsingh v Ramsingh.64 However, due to the introduction of the 

divorce reforms in 2024, this no longer stands.  

 

Snapshot of the Legal Status of Engagement in TT and Guyana 

It is imperative to state that for an engagement to be deemed as a valid contract, it 

must consist of the following: Offer, Acceptance, and Consideration, as indicated in 

the famous case of Harvey v Johnston65 and Capacity to marry- parties must be single, 

as exemplified in Spiers v Hunt, where an action for breach of promise to marry failed 

as the promise was made by a married man to induce a woman to commit adultery 

with him. Though there was a promise to marry upon the death of the man’s wife, this 

promise was contrary to public policy; thus, the contract was void.66 

While engagements are recognised under common law as mutual promises to 

marry, jurisdictions like Trinidad and Tobago and Guyana treat these commitments 

more as social than legally binding obligations.67 In the Commonwealth Caribbean, 

engagements typically lack statutory regulation, reflecting a broader view that private 

social agreements should avoid rigid legal enforcement. However, courts in Trinidad 

and Tobago and Guyana have occasionally treated engagements as enforceable under 

common law, especially when one party incurs significant financial or emotional harm 

upon a breach of promise.  

In Trinidad and Tobago, courts may provide remedies for engagement 

breaches, particularly if one party has incurred losses. A famous case of a Twenty-

Five (25) year old woman who was preparing to be engaged to her Twenty-Seven 

(27) year, boyfriend-Nicholas Taransingh of Penal, was jilted on the day of the 

engagement party. The jilted woman from central Trinidad spent about $30,000 on 

the function and invited about a hundred (100) people.  

It was reported that she suffered “severe embarrassment, hurt, mental trauma 

and suffered loss and expenses and anguish resulting in her cutting her wrist.”68 

‘Her San Fernando attorneys Stephen Boodram and Jeevan Rampersad also sought 

damages for their client for mental distress, humiliation and personal injury as the 

Penal man had no valid reason for his absence at the planned engagement party.’69  

 
63Matrimonial Causes Act (Guyana) Cap 45:02 (Amendment) 2024, section. 9 (1) (d). 
64Ramsingh v. Ramsingh [2003] GLR 25. 
65[1848] 136 ER 1265. 
66[I908] I K.B. 721. 
67Barratt, Domingo, Amien, Denson & Mahler-Coetzss (2017) at 227. 
68Braxton (2017). 
69Ibid. 
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The case is a novel lawsuit for breach of promise to marry in TT, the last of 

which was adjudicated upon in the High Court in 1978, in which retired judge Monica 

Barnes delivered a ruling, which has evoked an outpouring of support for the former 

would-be bride on social media. 

In rost v Knight,70 the principle was established that anticipatory repudiation of an 

engagement could lead to damages, treating such commitments as binding social 

obligations. This stance aligns with the Trinidadian judiciary’s approach to enforcing 

personal accountability in engagements. Guyana, similarly, offers legal recourse in 

cases involving substantial financial impact, as demonstrated in Persaud v Persaud.71  

However, the Guyana courts generally offer fewer remedies, focusing primarily 

on financial compensation,72 which reflects a less interventionist approach compared 

to Trinidad and Tobago. This variation illustrates the nuanced balance each jurisdiction 

strikes between social expectation and legal accountability. 

Similarly, Guyana offers legal recourse in cases that involve a significant financial 

impact, as shown in the case of Persaud v Persaud.73 However, the Guyanese courts 

generally provide fewer remedies, primarily focusing on financial compensation. This 

reflects a less interventionist approach compared to Trinidad and Tobago. This 

variation highlights the nuanced balance that each jurisdiction strikes between social 

expectations and legal accountability. 

Trinidad and Tobago courts take a broader approach in line with English law 

regarding claims for breach of engagement. They award damages for both financial 

and emotional losses, as illustrated in the case of Frost v. Knight.74 This reflects an 

understanding of the emotional significance tied to engagements. 

In contrast, the judiciary in Guyana, as shown in Persaud v. Persaud,75 limits 

damages to financial losses only. They view engagements as private arrangements 

with no legal enforcement for emotional distress. This difference emphasises Trinidad 

and Tobago’s considerable judicial discretion in personal matters, while Guyana’s 

more restrictive approach assigns less legal weight to engagements.76 

 

Key Elements Required for a Valid Marriage  

Marriage is defined as ‘the voluntary union for life of one man and one woman 

to the exclusion of all others,’77 In Trinidad and Tobago (TT), the legal framework 

governing marriage includes several key pieces of legislation: the Trinidad and 

Tobago Marriage Act,78 the Matrimonial Proceedings and Property Act, the Muslim 

Marriage and Divorce Act, the Hindu Marriage Act, and the Orisa Marriage Act.79 

 
70Frost v Knight (1872) LR 7 Exch 111. 
71Persaud v Persaud [1985] GLR 230. 
72Ibid. 
73Persaud v Persaud [1985] GLR 230. 
74Frost v Knight (1872) LR 7 Exch 111. 
75Ibid.  
76Persaud v Persaud [1985] GLR 230. 
77(1866) LR 1P&D 130 at 133. 
781923 Chap 45.01 
79Orisa Marriage Act, Ch 45:04 (Trinidad and Tobago). 
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In Guyana, the relevant laws regulating marriage is the Matrimonial Causes Act 

(Guyana) Cap 45:02 (Amendment). Understanding these legal provisions is 

essential for individuals navigating the institution of marriage in both countries.80 

In both jurisdictions, parties must meet the minimum age requirement to legally 

enter into a valid marriage.81 However, there is an exception allowing for consent to 

be given for those below the minimum age.82 In Trinidad and Tobago, consent is 

required for individuals under eighteen years of age,83 whereas in Guyana, this 

applies to those under sixteen (16).84 Guyana maintains a consistent order of priority 

for consent in religious marriages,85  providing a clear framework for such unions. 

In contrast, Trinidad and Tobago (TT) presents variations in this order, reflecting its 

unique cultural dynamics. For instance, in Hindu and Muslim marriages within TT, 

the father is accorded primary authority for consent. In contrast, Christian marriages 

follow a different structure that involves both the individuals and their families.86  

The statutory law governing marriage and divorce in Trinidad and Tobago is 

unique, comprising four acts: the Marriage Act (governs both the Christian and civil 

marriages), the Muslim Marriage and Divorce Act,87 the Hindu Marriage Act,88 and 

the Orisa Marriage Act.89 This distinction highlights TT’s thoughtful integration of 

religious customs within its legal framework.  

Additionally, the prominent patriarchal structures inherent in Islamic traditions 

are acknowledged, enabling TT to adapt effectively to its diverse socio-cultural 

environment. Marriage officers may waive the requirement for consent90 in certain 

situations, such as when the authorised person is mentally incapacitated.  In Guyana, 

there is a specific provision for minors;91 a girl under sixteen (16) who is pregnant or 

a boy who acknowledges fatherhood may apply to the Court for permission to 

marry.92 This pragmatic approach aims to provide legal recognition and support for 

young families. However, it could inadvertently encourage the health risks 

associated with child marriage.93 In contrast, Trinidad and Tobago adopts a more 

protective stance by excluding this provision. 

 

Prohibited Degrees of Relationship 

 

In both jurisdictions, there are important statutory provisions that invalidate 

marriages between individuals who are related by blood (consanguinity).94 These 

 
80Matrimonial Causes Act (Guyana) Cap 45:02 (Amendment) 2024. 
81Ibid. 
82Miscellaneous Provisions (Marriage) TT Act 2017. 
83Ibid. 
84Marriage Act 1901, s 31 (Guyana). 
85Marriage Act 1901, s.32 (Guyana). 
86U.S. Embassy Trinidad &Tobago: Getting Married in Trinidad and Tobago (2016).   
87Muslim Marriage and Divorce Act 1961. 
88Hindu Marriage Act 1957. 
89Orisa Marriage Act, Ch 45:04 (Trinidad and Tobago). 
90Marriage Act, s.24 (TT). 
91Marriage Act, 1901, section.32 (2) (Guyana). 
92Ibid. 
93Fan & Koski (2022) at 330. 
94Marriage Act, section.29, 30 (Guyana) 19. 
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regulations not only promote public safety by helping to minimise the risk of genetic 

disorders associated with unions95 between close relatives but also underscore the 

importance of responsible family planning. 

Additionally, laws regarding affinity relationships established through marriage 

also play a significant role. In Guyana, there is a comprehensive prohibition against 

marriages between most in-laws,96 whether the spouse is alive or deceased, except for 

allowing a marriage with a deceased spouse’s sibling. This framework aims to uphold 

family integrity.  

Conversely, Trinidad and Tobago offer a more flexible approach,97 permitting 

marriages with a broader range of in-laws, regardless of the former spouse's status.98 

This variation reflects the unique cultural perspectives within each jurisdiction and 

fosters an understanding of diverse familial relationships.99  

 

A. Non-Marital Unions   

Both Trinidad and Tobago (TT) and Guyana have made significant strides 

in recognising non-marital unions, acknowledging the evolving social 

landscape. This legal recognition, as illustrated by case law,100 is a positive 

step towards ensuring that individuals in these partnerships, referred to as 

‘statutory spouses,101 can access essential benefits. By adapting to these 

social realities, the legal framework promotes inclusivity and support for 

diverse family structures.102 

B. Eligibility Criteria 

Conversely, Guyana’s criteria for eligibility focus primarily on the length of 

cohabitation.103 While this approach may provide clarity, it might 

inadvertently exclude relationships that have not yet reached the five (5) 

year milestone, particularly those with children, ultimately restricting the 

inclusivity of their legal framework.104 By examining these different 

approaches, both countries can find ways to enhance their systems to better 

serve varied family dynamics.105 

 

C. Marital Status   

Guyana requires that both parties be single during the cohabitation period 

in order to be recognised as ‘statutory spouses.106 In contrast, Trinidad and 

Tobago (TT) does not have this requirement, allowing for a broader array 

of unions “cohabitational relationship” means the relationship between 

 
95Temaj, Nuhil & Sayer (2022) at 1. 
96Marriage Act, ss.29, 30 (Guyana) 1901. 
97Section 36(2) (TT) Miscellaneous Provisions (Marriage) Act, No. 8 of 2017. 
98Schafer (2008) at 67.  
99Marriage Act, s.36 (2) (TT). 
100[2013] HC 7. 
101Ibid. 
102 Ibid. 
103Section 15(9) of the Married Persons' (Property) Act; CAP 45:04. 
104Ibid. 
105Ibid. 
106Married Persons (Property) Act, Cap 45:04. 
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cohabitants, who are not married to each other, are living or have lived 

together as husband and wife on a bona fide domestic basis;).107 This 

difference means that TT’s legal framework is more inclusive than that of 

Guyana. 

The Barbadian case of Kinch v. Clarke,108 where an unmarried woman 

who lived with a man for fifteen years was unable to inherit his estate 

because he was legally married to someone else, was overruled by the 

Caribbean Court of Justice (CCJ) in the case of Selby v Smith,109 and the 

decision binds Guyana, because the CCJ is also its apex court, highlighting 

this rigidity in Guyana’s laws.110 Thus, TT’s approach offers greater 

inclusivity by not imposing a requirement for both parties to be single. 

 

D. Nullity of Marriage  

Guyana’s legislation and common law focus exclusively on void 

marriages, which are deemed invalid from the start. On the other hand, 

Trinidad and Tobago’s (TT) legal framework provides for both void and 

voidable marriages111 effectively addressing a wider range of marital 

circumstances. For instance, it allows for considerations such as non-

consummation of marriage due to incapacity. This contrast suggests that 

while Guyana’s approach is straightforward and clear-cut, there may be 

opportunities to enhance its legal framework by incorporating elements 

that accommodate more complex marital issues, similar to those in TT. 

 

E.  Divorce Models  

Both Trinidad and Tobago (TT) and Guyana adopts a Mixed Fact model, 

which offers a more flexible approach by allowing divorce based solely on 

the irretrievable breakdown of the marriage.112 This model effectively 

combines both fault-based and no-fault grounds,113 providing options for 

couples in different circumstances. 

Additionally, TT requires that a marriage last for at least one year before an 

application for divorce can be filed.114 On the other hand, Guyana’s 

approach is more accommodating, as it has no minimum duration 

requirement for marriage before a divorce application can be made.115 

Another example of the Guyanese court accommodating approach was 

highlighted in the Guyanese case of Seweda v Seweda Civil Appeal 39 of 

2012; the court indicated that there is no point in assessing what every 

penny that came into a marriage was spent on and by whom.116 This 

 
107Section 2, Cohabitational Relationships Act, Chpt 4:20 1998, TT. 
108[1985] HC 17. 
109[2017] CCJ 13 (AJ). 
110Ibid. 
111Matrimonial Proceedings and Property Act 1972, s.13(1), 13(2) (TT) .  
112Nunez-Tesheira (2016) at 35. 
113Section 5(1) of the Matrimonial Proceedings and Property Act, Chap 45:51, 1970. 
114Ibid. 
115Matrimonial Causes Act (Guyana) Cap 45:02 (Amendment) 2024.  
116Kyte-Thomas, Property Rights in Guyana and You-Part 1.  
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flexibility may benefit individuals seeking to navigate the divorce process in 

various situations. 

In Guyana, the absence of a resumption of cohabitation provision 

encourages a thoughtful approach to the divorce process.117 While couples 

may worry that living together again could affect their divorce grounds, 

this situation also opens up opportunities for open communication and 

reflection on their relationship.  

 

In contrast, Trinidad and Tobago (TT) provides the option for couples to resume 

cohabitation for a limited time without impacting their divorce proceedings.118 This 

flexibility can facilitate meaningful conversations and potential reconciliation.119 

Moreover, TT actively encourages attorneys to promote reconciliation between spouses 

seeking divorce, highlighting a constructive role for legal professionals in the process. 

By considering the unique laws and practices in both regions, couples can explore ways 

to navigate their situations more effectively, whether through reconciliation efforts or 

understanding their legal rights and options. 

Essentially, the TT model offers a constructive and adaptable approach to divorce, 

focusing on the concept of irretrievable breakdown while promoting supportive 

reconciliation provisions. This framework encourages a less confrontational process, 

facilitating better outcomes for all parties involved. 

 

The Rise and Impact of No-Fault Divorce in the United States 

 

The introduction and widespread adoption of no-fault divorce in the United States 

marked a transformative shift in family law. Prior to 1969, most jurisdictions required 

parties to prove marital misconduct, such as adultery, cruelty, or abandonment, in 

order to dissolve a marriage. This adversarial approach often encouraged perjury, 

deepened conflict, and disproportionately burdened economically dependent spouses 

who lacked access to private investigators or legal representation.120 

California became the first state to enact a no-fault divorce statute with the passage 

of the Family Law Act of 1969.121 Under this law, a party could seek dissolution of 

marriage on the ground of ‘irreconcilable differences,’ removing the need to assign 

blame or prove fault. This reform has since been adopted in all fifty states. 

While some states retain fault-based grounds as optional alternatives, Connecticut, 

being a prime example, every jurisdiction now allows couples to divorce without 

proving wrongdoing. This evolution represents a substantial shift from the fault-based 

systems still partially preserved in countries such as Guyana, which only recently 

adopted a mixed model allowing both fault and no-fault grounds. 

No-fault divorce has had a profound impact on legal systems, social policy, 

and public health in the United States. It has facilitated greater autonomy, 

 
117Section 15(9) of the Married Persons' (Property) Act; CAP 45:04. 1990. 
118Section 2, Cohabitational Relationships Act Chpt 4:20 1998, TT. 
119Ibid. 
120See generally Rheinstein (1972); Kay (1987) at 8-12. 
121Cal. Family Law Act of 1969, effective Jan. 1, 1970 (establishing California as the first state 

to adopt no-fault divorce. 
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especially for women seeking to exit dysfunctional or abusive relationships, and 

has helped reduce the adversarial nature of divorce proceedings.122 However, it has 

also raised concerns regarding economic fairness and support for vulnerable spouses, 

prompting ongoing reforms related to spousal maintenance, equitable division, and 

procedural safeguards.123 

The U.S. experience with no-fault divorce provides a compelling contrast to 

the Caribbean jurisdictions analysed in this paper. It illustrates how legal reform, 

grounded in the principles of autonomy and dignity, has reshaped both legal 

process and cultural understanding of marriage and its dissolution. 

 

Property Division: Contrasting Models of Marital Equity 

The laws applying to the division of property upon divorce is one of the most 

significant distinctions between U.S. jurisdictions. California adheres to the community 

property system, under which generally all income and assets acquired during the 

marriage are presumed to be jointly owned (i.e. community property) and are divided 

equally upon dissolution. Separate property, such as assets owned before marriage or 

acquired by gift or inheritance, remains the property of the original owner, provided it is 

not commingled.124  

In contrast, Connecticut follows the equitable distribution model. Here, all property, 

regardless of how or when it was acquired, may be subject to division. The court 

considers a range of factors, including the length of the marriage, the causes of the 

breakdown, each spouse's contributions, and future earning capacity. The goal is not 

necessarily equal division, but rather a division that is fair under the circumstances.125 

This divergence in property systems illustrates broader philosophical differences 

between jurisdictions. California prioritises formal equality, while Connecticut 

emphasises individualised justice. These approaches provide a useful contrast to the 

Caribbean jurisdictions studied in this paper, particularly Guyana’s evolving stance and 

Trinidad and Tobago’s religiously pluralistic regime. 

 

Cohabitation and Non-Marital Relationships 

As social norms shift, cohabitation has become increasingly common in the 

United States.126 However, legal protections for cohabiting couples vary widely. 

Neither California nor Connecticut recognises common law marriage, except 

 
122Stevenson & Wolfers (2006). 
123England & Farkas (1986); Bianchi, Subaiya & Kahn (1999). 
124Cal. Fam. Code §§ 760, 770, 2550 (establishing community property presumption for assets 

acquired during marriage, separate property status for premarital assets and gifts/inheritances, 

and equal division requirement upon dissolution). 
125Connecticut. General. Statutes. § 46b-81 (requiring courts to consider multiple factors including length 

of marriage, age, health, income, and contributions of each spouse in making "equitable" but not 

necessarily "equal" distribution of all property, regardless of how or when acquired). 
126See Horowitz, Graf & Livingston (2019); U.S. Census Bureau (2019)., Cohabiting Partners 

Older, More Racially Diverse, More Educated, Higher Earners (2019) (reporting number of 

unmarried partners nearly tripled from 6 million to 17 million over two decades). 
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under very limited conditions, such as when a couple validly formed such a union 

in another state that recognises it.127 

While cohabiting partners may enter into private agreements regarding property 

or financial support, courts are generally hesitant to impose marital obligations 

absent formal legal status. That said, courts in both states may consider equitable 

claims—such as constructive trusts or unjust enrichment—if one party has made 

substantial contributions to shared assets or has provided substantial financial 

support to the other.128 

These legal limitations highlight the continued privileging of formal marriage 

as the gateway to legal rights in the U.S. Unlike Trinidad and Tobago’s statutory 

spouse framework or Guyana’s more limited cohabitation protections based on 

duration, U.S. courts place a greater burden on non-marital partners to affirmatively 

protect their interests through private contracting. 

 

 

Conclusion  

 

This paper has been able to establish that the legal systems in Trinidad and 

Tobago and Guyana offer unique approaches to engagements and divorce, shaped 

by cultural and religious influences. Both regions view engagements primarily as 

social practices, however, Trinidad and Tobago consider cultural contexts, especially 

in religious communities, while Guyana follows a uniform, secular stance.  

The U.S. legal system reflects a strong emphasis on individual autonomy, 

procedural justice, and constitutional equality. It has embraced reforms in areas such 

as no-fault divorce and same-sex marriage that have reshaped the legal definition of 

family. At the same time, its decentralised structure results in significant variability, 

which can affect access to justice depending on one’s location. 

California and Connecticut represent instructive case studies. California offers 

predictability through strict community property rules and streamlined no-fault 

divorce, while Connecticut's equitable approach provides flexibility and contextual 

sensitivity. Both systems aim to balance respect for personal choice with the need 

to ensure fairness at the point of marital dissolution. 

These approaches contrast with the post-colonial legal trajectories of Trinidad 

and Tobago and Guyana. While all systems are rooted in English common law, the 

U.S. has evolved to centre constitutional rights and individualised justice in ways 

that may offer useful insights for Caribbean jurisdictions navigating the balance 

between tradition, reform, and pluralism. 

 

 

 
127Neither California nor Connecticut recognizes common law marriage within their borders. 

Cal. Fam. Code § 300; Conn. Gen. Assembly Office of Legislative Research, Report No. 2013-

R-0264 (2013). Both states will, however, recognize common law marriages validly formed in 

other jurisdictions. See Delaney v. Delaney (applying rule that marriages valid where 

contracted are valid everywhere unless contrary to strong public policy). 
128See Marvin v. Marvin, 18 Cal. 3d 660, 684 (1976) (both jurisdictions recognizing equitable 

remedies such as constructive trusts and unjust enrichment claims for unmarried cohabitants 

who have made substantial contributions to shared assets). 
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