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The Dynamics of a Procedural Norm from the
Romanian Regulation intended to Ensure the
Primacy of European Law

By Andreea Elena Tabacu™

The Romanian Civil Procedure Code regulated the review as an extraordinary
appeal, which can be submitted, as a rule, against a substantive solution, which

must be reformed because it did not consider certain circumstances unknown at
the time of the judgment, decisive for the opposite solution or, because new
elements have appeared that reveal the incorrectness of the contested court
decision. Among the review cases, the code did not also cover the hypothesis of
the Court's violation of European law, such a case being foreseen on Romania's
entry into the European Union in the administrative litigation law, which

underwent a series of transformations over time, including the repeal, to currently
represent a valuable basis for ensuring the correct application of the European

norm. This study aims to identify the shortcomings of the national regulation, first
of all, given that the legal regime of this revision, for the violation of European

law, is somewhat uncertain, despite some clarifications brought by the Supreme
Court in a binding decision, and is characterised by a short term, which may limit
the adequate verification of the correct application of the supranational rule in

the procedure in which the decision whose review is requested was pronounced.

Research into the jurisprudence in this matter demonstrates that the courts
analyse the case on its merits, strictly by reference to the interpretive
Jjurisprudence existing at the time of the supranational Court, any subsequent
solution not being able to be used for revising the judgment pronounced in violation

of European law. Also, given the lack of regulation of this review case in common

law or matters other than the above, it becomes obvious the impossibility of
reforming a judgment pronounced in these cases in violation of European norms;

the state is required to recognise other procedures for those interested in restoring
the violated balance in legal relations that pertain to European law.

Keywords: Civil procedure, application of European law, review of court decision,

legal regime, jurisprudence, limitations, solutions

Introduction

The legal certainty, in direct correlation with the maintenance of the effects of
a final court decision, sometimes suffers certain limitations because balancing this
principle with the need for the court decision to express the truth and to remove
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some mistakes determined by circumstances characterised by specific gravity,
which influenced the solution, the second aspect prevails.

In procedural law, the legislator envisioned a system of appeals that would
either allow for the reformation of the decision before the higher court judges or the
abolition and retrial of the decision by the same Court.!

If, in the first case, the rule concerns the possibility of the Court of judicial
control to reanalyse the case under all aspects (the appeal), in the other, it is
necessary to include it in specific reasons provided by law?, which refer to situations
in which particular circumstances could not be taken into account, in which the
participants in the procedure were or in which the respective reason was carried out.

Among the extraordinary appeals, the Romanian Code of Civil Procedure also
regulates appeal review (review), a helpful tool to remove mistakes generally found
in substantive decisions, which were based on circumstances that were not
discovered, characterised by specific gravity, and which justify the withdrawal of
the decision.

Traditionally, in Romanian law inspired by French civil procedure, the reasons
for review have concerned cases where, after the decision was delivered, it was
found that a participant in the procedure committed a crime related to the cause, that
the solution was based on a false document, or that the decision on which the one
whose review was requested was based was abolished, or that essential documents
were discovered that could not be presented either because there are conflicting
decisions or a jurisdictional force internally found an irregularity to the said
procedure or the law text applied within it.*

Due to the political situation before 1989, the Romanian legislator was not
concerned with regulating as a reason for reviewing a problem related to a
supranational court finding a particular violation or irregularity regarding the applied
regulation. Later, although Romania became a party to the European Convention on
Human Rights as early as 1994°, the legislator introduced the review case regarding
the existence of a decision of the Strasbourg Court only in 2003.°

Regarding the application of supranational law of the European Union, considering
Romania's entry into the European Union on January 1, 2007, the legislator preferred to
limit the possibility of review only to the matter of administrative litigation, thus
introducing it in Art. 21 of Law no. 554/2004, by Law no. 262/2007, without providing
for this case in the Civil Procedure Code.

It therefore follows that, currently, in the Romanian regulation, the Code of
Civil Procedure recognises the review for expressly provided scenarios, including
situations in which either the Constitutional Court of Romania or the Court of
Strasbourg have issued decisions concerning the reason for the decision whose
review is requested, and the administrative litigation law enshrines a separate case

!Ciobanu, Briciu & Dinu (2023) at 594; Tabarca (2023) at 4-5; Les & Jugastru (2020) at 11; Boroi &
Stancu (2020) at 715; Deleanu (2013) at143.

2Ciobanu & Nicolae (2013) at 1034.

3Guinchard, Ferrand & Chainais (2009) at 561.

4Art. 509 of the Civil Procedure Code.

SLaw n0.30/1994.

The para 9 of art. 322 of the previous Civil Procedure Code was introduced by OUG no. 58/2003.
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of review, for the hypothesis of a violation of the European norms by the
administrative litigation court, which issued the contested decision.

In other words, the Romanian legislator regulated the review for the violation
of European rules only when an administrative litigation court pronounces the
respective decision,’” not when a civil court renders a judgment.®

The present study aims to outline the legal framework governing this appeal in
administrative litigation, as currently provided in the law, which is likely to limit the
possibility of invoking a violation of European law.

First, we present the evolution of the review in administrative litigation. Then,
we examine how it is understood and applied in jurisprudence, including the main
aspects related to the European norm invoked in the review, as well as the review
time provided by law.

We find the non-coverage of the fields of European law when they are
discussed before a court other than the administrative litigation, the shortcomings of
the legal regime which requested the intervention of the High Court of Cassation
and Justice, the conditions needed to raise the European norm before the Romanian
national Court and the deficiencies of the legal term to file the review to accomplish
the principles of equivalence and effectiveness imposed by European law.

Review in Administrative Litigation. Evolution

As it was shown, the appeal review was imagined only in the matter of
administrative litigation, given the fact that in this field, the problem of applying the
rules of European law is mainly raised, procedural matters usually remaining at the
discretion of the member states and from the perspective of substantive private law
the intervention of the European legislator being limited.

The accession to the European Union marked the adaptation of administrative
litigation law in Romania, where, by Law No. 262/2007,° a special case of review
of court decision was established.

The legislator sought to provide a special hypothesis about the review cases
provided for by the Code of Civil Procedure, thus expressly showing that the
pronouncement of judgments that remain final and irrevocable in violation of the
principle of priority of Community law is added to those provided for by the Code
of Civil Procedure, this situation being different from the French legislation'°.

Moreover, it was clear that such a case was not covered by the general rule,
which affected the review only for the hypothesis of the Strasbourg Court issuing a
decision within the scope of the European Convention on Human Rights against a
solution issued by national courts.

It was therefore provided that for the indicated reason, the request for a well-
reasoned review is introduced within 15 days from the date the decision was served,
which is made, at the well-reasoned request of the interested party, within 15 days

"Tabacu (2022).

8Marin (2020) at 494.

Published in M. O. no. 510 of 30 July 2007.
10Rouault (2010) at 247-248.
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of the pronouncement. The mandatory speed of the procedure was also mentioned,
as the request had to be resolved urgently and, above all, within a maximum period
of 60 days from registration.

The technique or the legislative procedure requires the bodies involved in the
lawmaking activity to address the legislative simplification and efficiency of the
legislation'! but this was not respected here.

The ambiguity of the text'2, which provided the service of the decision according
to the party's request and within a shorter time limit than usual for drafting and
serving the decision to the participants in the procedure, led to its censure before the
Constitutional Court, which, by decision No. 1609/9.12.2010"* found that the unclear
norm will likely violate free access to justice.

According to Romanian law, if a text is declared unconstitutional, the legislator
has 45 days to amend it in accordance with the fundamental law. After this period,
in the absence of his intervention, the text remains inapplicable!*, which is what
happened here. In this context, the courts found themselves in an impasse as the
review was established as a means of appeal for the hypothesis of the violation of
European norms. Still, there was a complete lack of a procedure to formulate the
request and conduct the trial.

The assumptions of common law, which allowed for review when the
supranational Court in Strasbourg or the Constitutional Court pronounced judgments
related to a particular case after the finality of the respective judgment, could not be
applied by analogy, as they concerned the very case in question. On the one hand,
in the case of the Strasbourg Court, notification was made mandatory only after
domestic appeals were exhausted. The Court reacted after several years with a
decision on whether to retain or not the violation of the Convention. On the other
hand, in the case of the Constitutional Court, the exception of unconstitutionality
was invoked, even in that case. Still, the Court that sent the file to the Court did not
wait for its solution, as it was not obliged to do so. Or, concerning European law,
the violation could occur by disregarding a rule or a ruling given by the Luxembourg
court, even before a final decision settled the case, or because of the Court's
subsequent ruling on the issue of European law brought before the Court. In other
words, one could not easily apply, by analogy, any of the procedural rules that
regulated these situations.

From here on, the courts solved, especially in the matter of the pollution tax,
which was in vogue, requests for review made after various time intervals after the
Luxembourg Court had issued an interpretation decision, ending up creating a
praetorian legal regime of the appeal of the review, which was not desirable, at least
from the perspective of the lack of uniformity!'°.

1See Duminici (2024) at 382-383.

12Tabacu & Singh (2019).

3Published in M. O. no. 70 of 27 January 2011.

4Art. 147 para 1 from Romanian Constitution.

15(1) Pitesti Court of appeal, decision no. 857/2012 — it was considered that the delay runs from the date
of publication in the OJEU of the interpretative decision of the TFEU, considering that only from this
moment the party has, objectively, the opportunity to know the reasons why the decision given in the
case concerning it violates the principle of priority of European law.
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After a fascinating journey through the courts, the legislator considered it
necessary to address the problem, opting to repeal !¢ the rule that regulated the special
case of review in administrative litigation, which temporarily extinguished the
discussions regarding the procedure applicable to the review. Still, for all the procedures
started before this repeal, the discussion remained open.

The following year, however, the abrogation law was declared unconstitutiona
so that the abrogated norm continued to produce imperfect effects, accompanied by
the same set of problems from the perspective of litigants and courts. The declaration
of the unconstitutionality of the abrogation rule re-implemented a text that had
already been declared unconstitutional from the perspective of the procedural rules
by which the review was formulated and resolved, which reopened the issue of the
courts, which had regulated an extraordinary way of appeal in the matter of
administrative litigation, but which was devoid of procedural rules, since the rule
with the entire procedural legal regime was declared unconstitutional, therefore
becoming inapplicable.

Although the Constitutional Court wanted to save the situation in the sense of
proving to Europe that Romania was interested in complying with European law,
including by regulating a procedural means that would allow the reformation of a
final and irrevocable judgment pronounced by a court, in violation of European
Union law, it did not take into account the consequences that its decision produced
in legal life, so the courts continued to resolve requests for review without benefiting
from a precise regulation, where and the variety of solutions'®.

117

(2) Pitesti Court of appeal, decision no. 736/2012 — ,.In the absence of the legislator's intervention
to regulate the review term for the case shown and to respect the principle of security of legal
relationships, the Court considers that the common law review term is applicable in the case, which
is, according to the introductory part of art. 322 C. pr. civ., for a month."

(3) Pitesti Court of appeal, decision no. 476/2012, decision nr. 2694/2011.

18Law no. 299/2011 for repeal of art.21 para 2 from Law no. 554/2004.

"Decision n0.1039/2012 Constitutional Court.

13(1) Doji Court, Decision no. 140/2014 — “In the absence of the legislator's intervention to regulate
the review term for the case shown and to respect the principle of legal certainty, the court considers
that the most favourable review delay is applicable in the case and for the most similar reason for
review regulated by the Code of Civil Procedure, so that it will be considered that the review on the
grounds provided by art. 21 of Law no. 554/2004 can be exercised within the 3 months provided by
art. 324 para. 3 Civil Code, which begins to run from the date of publication in the Official Bulletin
of the European Union of the interpretative decision of the T.F.E.U.;

(2) Maramures Court, Decision no. 7191/2012 — “the Court considers that by art. 28 of Law no.
554/2004 in conjunction with art. 322 of the Civil Procedure Code, the one-month term provided for
by this last text of the law applies, starting from the date of publication in the Official Journal of the
European Union of the judgment pronounced by the Court of Justice of the European Union in C-
402/09, which determined that GEO no. 50/2008 is contrary to Community law”.

(3) Alba Court, Decision no. 4913/2012 — “in this case, the review term provided for by art. 324 para.
3 of the Civil Procedure Code and is calculated from the date of publication of the CJEU decision in
the Official Journal of the European Union. The judgment pronounced, invoked by the reviewer, was
published in the Official Journal of the European Union on 28.05.2011, so that the request for review
could be submitted no later than 28.08.2011.

(4) Prahova Court, Decision no. 410/2012 — “the court finds that the revision period is undoubtedly
one month, according to the common law provision of the civil procedure code, the only uncertainty
regarding the moment from which this period runs (from the date of communication of the final
decision, from the date of the pronouncement of the decision of the community law court or from
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The situation worsened after the entry into force of the new Civil Procedure
Code on 15.02.2013" since it fundamentally changed the philosophy of the previous
procedural legislator in that it provided for the possibility of attacking a court decision
with all the appeals provided by the law in the form in force at the time of the initiation
of the procedure or the start of the trial. As such, any subsequent amendment, repeal,
or change in the appeals regime existing at the time of initiating the procedure has no
relevance to that process. In the given situation, the perpetuation of the uncertainty
presented by the lack of precise regulation of the revision case and its procedural
legal regime, in conjunction with the new rule enshrined in Art. 24 and Art. 27 Civil
Procedure Code, determines the possibility of formulating review requests in
uncertain conditions for all procedures started after the entry into force of the new
code, until the effective intervention of the legislator, which appeared only in 2018.

Problems solved

One important problem was related to the inadmissibility of revision if it did
not concern a decision that solved the merits. The decision of the Constitutional
Court No. 1039/2012 concerned the possibility of formulating a request for review
against a court decision that does not address the merits, although it is classically
directed against the substantive rulings. The courts, based on constant doctrinal
disassociations?°, were used to find that a decision rejecting the appeal does not
evoke the substance; therefore, the review directed against it is inadmissible. The
Constitutional Court's decision in the matter of the special review in administrative
litigation was welcomed. The Court's arguments were related to the same desire to
ensure that the litigant had a necessary and valuable procedural legal instrument to
protect his rights arising from the European norm.?!

Another aspect that created problems for the courts in the absence of a review
regulation for the violation of European law was represented by the possibility of

the date when the party became objectively aware of the existence of this decision). Regardless of the
moment we refer to in calculating the one-month deadline, the court finds that the reviewer was no
longer within the deadline.”

(5) Buzau Court, Decision no. 4000/2011 — “Art. 21 para. 2 of the Law introduces a new reason for
review specific to administrative litigation, namely the pronouncement of decisions that remain final
and irrevocable in violation of the priority of community law. Due to the declaration of
unconstitutionality by Decision C.C.R. no. 1609/09.12.2010, the second sentence of Art. 21 paragraph
2 no longer finds its application, so the formulation of the request is no longer limited in time.”

(6) Arad Court, Decision no. 2460/2011 — “the Romanian legislator did not establish the rules
applicable to the trial of a review request in the matter of administrative litigation based on the special
provisions of art. 21 para. 2 of Law no. 554/2004 of the administrative dispute, which constitutes a
new reason for revision, together with the provisions of art. 322 Civil Procedure Code. Thus, the
question arises whether the CJEU Judgment pronounced on 04.07.2011 produces legal effects on the
judicial decisions pronounced by the national courts before this date. The Romanian legislator did not
regulate this possibility.”

YLaw no.134/2010.

20See Ciobanu & Nicolae (2013) commentary by Briciu,(at p. 1165); Boroi & Stancu (2020) at 872.
2t was shown that "national legislation must provide the litigant with an effective tool to protect
his rights arising from European Union law, without imposing conditions of a decisive nature,
which obstruct the achievement of this desired” — dec.no.1039/2012.
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formulating or not the request for review depending on how in the judicial procedure
in which the judgment challenged with this extraordinary appeal was pronounced,
the violation of a particular text of the supranational norm had been invoked and
discussed. In other words, the courts have asked themselves whether the review can
also be requested based on some judgments of the supranational Court that were
delivered after the judgment whose review is requested? and if it was necessary for
the admissibility of the review to have discussed the application and interpretation
of the European norm in the original litigation, or could this aspect be a completely
new one?

Faced with the difficulty of the solution, a preliminary procedure was requested
before the Supreme Court (HCCJ) to clarify a question of law, which resulted in a
binding decision for all courts, published in the Official Gazette. The High Court of
Cassation and Justice retained by decision no. 45/2016° that in the interpretation of
Article 21 paragraph (2) sentence I of the Administrative Litigation Law no. 554/
2004, the request for review is admissible based on decisions of the Court of Justice
of the European Union, regardless of the time of their pronouncement and the
circumstance of invoking or not in the fundamental dispute the provisions of pre-
existing European law, violated by the decision whose review is requested.

It was first noted that the revision, as an extraordinary way of appeal, must be
filed only for the reasons provided by law, which are of strict interpretation and
application, and such limitations are of public order.?* Then, it was held that the
review in administrative litigation law could not determine the invocation of new facts
"which constitute reasons for the illegality of the administrative act that was not
invoked before the court that pronounced the judgment subject to revision."%
However, a difference was observed between the reason or cause of illegality and
its development or argumentation, showing that the party doesn't need to have
invoked the violation of any specific text of European law during the settlement of
the process if he invoked the subjective right protected by European law. In other
words, the essence of the dispute was not the legal basis or the assertion of the
incompatibility of the domestic norm with an article of the supranational one but the
invocation of the violation of a subjective right on the grounds of incompatibility
with European law, or even on non-compliance with the principles of European law.

By the same decision, the Supreme Court also interpreted the provisions related
to the procedure and the review period, noting that the period in which the request

22(1) Neamt Court, Decision no. 2222/CF — “The condition of admissibility regarding the incidence
of some provisions of Community law which the court did not take into account when
pronouncing the judgment is fulfilled in the case, since on the date when the court's decision was
pronounced, the request for the interpretation of the Treaty had not yet been solved.”

(2) Bacau Court, Decision no. 236/2014 — “in this case, the reviewer's invocation of community
law had to be made within the framework of art. 21 of Law no. 554/2004, which provides for a
separate case, applicable in the matter of administrative litigation and which had to be analysed
and reported to the provisions by which it is established and, in addition, to the provisions of the
civil procedure code.”

ZPublished in MO, no. 386 of 23 May 2017.

2Para 77 from the decision.

ZPara 80 from the decision.
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can be drafted is one month and runs from the date the final decision, subject to
review, was served.

Two aspects were targeted: on the one hand, the term and, on the other, the
moment from which it runs. The Supreme Court distinguished between the review
hypothesis based on a decision of the Strasbourg Court and the one based on the
violation of a European norm, finding that the decisions of the ECtHR are likely to
lead only to the review of final court decisions rendered in the respective cases. In
contrast, the decisions of the CJEU can lead to the review of an indefinite number
of decisions rendered in the matter of administrative and fiscal litigation so that the
application by analogy of the time limit of 3 months, which would start to run from
the date of publication of the CJEU judgment in the Official Journal of the European
Union, would seriously undermine the safety of the civil relationships and the legal
certainty (in an undetermined number of cases by allowing the reopening of cases
without any limitation in time concerning the date on which the judgment subject to
review became final).

As such, inspired by the arguments of the Constitutional Court' decision from
2010 and the reasoning set out above, the Supreme Court found that the term runs
from the date the decision whose revision is requested was served, without relation
to the moment of the appearance of a subsequent CJEU decision.

More than a year after the publication of the decision in the Official Gazette, in
2018, when the legislator substantially intervened in the administrative litigation law
through Law no. 212/201827, the unique appeal of review for violation of European
law was also clearly regulated, this time taking into account considerations from
much earlier decisions of the Constitutional Court®® in which a legal regime of this
appeal was anticipated that would not affect the citizen's access to justice and the
resolution given by the Supreme Court in decision no. 45/2016. It was stipulated on
this occasion that the request for review is introduced within one month from the
date of service of the final decision. It must be urgently addressed, thereby removing
any doubt regarding the procedural regime.

Legal Regime

First, it is essential to remember that this extraordinary appeal is regulated
exclusively in administrative litigation 2° which is limited to disputes that meet the
specific features imposed by Law no. 554/2004, an aspect criticised in the specialised
literature.*° In all other matters or judgments pronounced by national courts, Article
21 of the administrative litigation law is not applicable, as it has not been identified
as a review hypothesis for the violation of European law in these situations. But

2Vrabie (2018).

2"MO no. 658 if 30 July 2018.

Z8Decision no. 1609/2010 and decision no. 1039/2012, in the latter showing that "it is opportune
to recall the arguments" contained in the previous decision "relating to certain shortcomings in
the drafting of these legal norms" thus emphasizing that the legislator must be careful when a
new regulation is to be issued in which he will analyse the legal regime of the review.

Tabacu (2020) at 527-535.

30Fabian & Veress (2012).
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facing the constant jurisprudence of the Luxembourg Court!, the domestic legislator
is required to identify alternative solutions, i.e., to provide procedures within which
the interested person can invoke non-compliance with the European norm, outlining
the field of those that concern the state's liability for non-compliance with European
law.

In the context, it is noted that although it is specific to this matter, the review in
the administrative litigation cannot be wholly separated from its characteristic
features, the extraordinary way of attack of retraction®2, which can be filled only for
the specific reasons provided by the law and under the specific procedural conditions,
which is not suspensive of execution nor devolution, the latter effect being possible
only in the context in which the appeal is found admissible.

An important aspect is related to the fact that the law of administrative litigation
provides this case of review only in the hypothesis in which the respective court
decision is final, a requirement that Art. 509 of the Civil Procedure Code does not
impose, according to it, the review becomes an extraordinary remedy that can be
exerted in parallel with the appeal. It therefore follows that in this field, the review
has a narrower object, targeting exclusively the decisions that remain final and not
those against which an appeal is still open.>?

In addition to these features, the rulings delivered by the Constitutional Court
and the High Court of Cassation and Justice regarding the legal regime of this appeal
must also be considered. Well, when the question arose of the possibility of
challenging with revision a decision rendered by the administrative litigation court
that does not evoke the merits under the conditions in which the general legal regime
of revision claims this condition, the Constitutional Court ruled that any decision
must be subject to revision, with the idea of ensuring consistent application and
compliance with European law>*, the law being amended in this sense.

Likewise, the Supreme Court clarified that the review could be requested based
on decisions of the Court of Luxembourg, regardless of the time at which they were
pronounced and independently of whether the rules of European law whose violation is
claimed?® were invoked or not in the basic dispute.

Therefore, it is noted that the review in administrative litigation retains its
quality as an extraordinary way of appeal that can be exercised only for the hypothesis

31 Judgment Kobler, para 34, Judgment Traghetti del Mediterraneo, para 31, Judgment Tarsia, para 40.
32Constanta Court of Appeal Decision no. 695/2024 - "The reason for revision invoked, conceived
by the legislator as a last domestic remedy intended to ensure the primacy of European law, must be
analysed in the context of the common regulation of this extraordinary appeal, which excludes the
possibility of turning an appeal of withdrawal into a true appeal”.

3Traditionally, this is the way of appeal in administrative litigation, the appeal (devolutionary appeal)
being eliminated for reasons of speed, although there were tendencies to modify this legal regime by
turning the appeal provided by law into a devolutionary appeal, a partially successful aspect in the
matter of public procurement. In this sense, see art. 55 para. 3 of L. no. 101/2026 - "The decision
handed down in the case of disputes and requests regarding the granting of compensation for the
reparation of damages caused during the award procedure, as well as those regarding the execution,
cancellation, nullity, resolution, termination or unilateral denunciation of administrative contracts can
be appealed, within 10 days of communication, to the administrative and fiscal litigation section of
the court of appeal, which judges in full specialised in public procurement.”

34Constitutional Court decision no. 1039/2012.

3High Court of Cassation and Justice decision n0.45/2016.
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provided by law (violation of the principle of primacy of European Union law),
which, in turn, compared to the generality of the text, must be read in the light of the
decision of the Supreme Court>® (n0.45/2016).

Procedurally, the object of the review is related to any decision, whether it
evokes the merits or not. The time limit is one month from the date of service of the
decision that is challenged, and the resolution procedure is fast and characterised by
speed.

In this context, two crucial questions arise:
Is this legal regime sufficient to ensure the primacy of European law?

The Review in the Jurisprudence
Aspects Related to The European Norm that were invoked in The Revie

For the admissibility of the review, the law of administrative litigation refers
generically to the hypothesis of violation by the contested decision of the principle
of priority of European law; without further details, there is a risk of considering
that the review can be filed whenever the Court has wrongly applied the European
norm, thus affecting the principle of primacy of supranational law.

What is relevant, however, regarding the nature of the review of the extraordinary
appeal, as it follows from the decision of the Supreme Court, is the fact that the
review should not be able to be filed against a decision by which the Court analysed,
interpreted and applied the respective European norm, including concerning the
interpretation given by the CJEU if there is such jurisprudence, even if the entire
procedure and the result of the interpretation were wrong, since in this situation the
need to ensure the priority of European law comes into conflict with a procedural
rule essential, recognised in all member states and the jurisprudence of the
Luxembourg Court, namely: res judicata authority.

The legislator referred to the review as an extraordinary way of appeal and
showed that it brings a new reason that is added to those regulated in the Code of
Civil Procedure, resulting in his intention to maintain the legal regime specific to
the review through which a retrial of the same cases, under precisely the same
conditions, is not possible, even if the Court whose decision is challenged to be
reviewed has wrongly applied the European norm, an issue solved in the binding
decision of the HCCJ?’.

Practically, in this case, respecting the principle of res judicata attached to a
wrong decision, the revision would not represent a solution to rectify the situation

3%Marin (2020) at 496, regarding the novelty needed.

37The HCCJ holds that in the conditions in which the European norm and/or the interpretive
decision of the CJEU were invoked before the court that pronounced the decision whose revision
is requested and this court analysed it, the solution cannot be criticised by review because the res
Jjudicata authority is opposed to the solution given by the trial or appeal court. "Such a judicial review
can only be carried out through the reformation appeal, given to the jurisdiction of the hierarchically
superior court to the one that pronounced the decision".
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because, in the conflict between res judicata authority and the need for the priority
application of the European norm, even the Court of Luxembourg showed that it
receives this effect of the court decision (C-213/13)%.

However, the above-mentioned CJEU jurisprudence does not relate precisely
to this situation, as it considers the protection of res judicata authority, the effect of
the court decision, as an aspect of national law, if in question is a subsequent
interpretation of the Court, of which the Court whose decision is being challenged
was certainly not aware of it. In other words, Union law does not require the national
Court to remove the application of the principle of res judicata, even if this would
allow the correction of a national situation incompatible with Union law if the
judicial body applied a European norm for which there was not yet a mandatory
interpretation of the Court of Luxembourg?® or an act of the Union from which the
solution clearly results. The obligation to consider a rule and its interpretation
pertains to the situation existing at the time of the final judgment. A subsequent
interpretation by the European institutions, differing from the one adopted by the
domestic Court, cannot determine a violation of res judicata if national procedural
law does not permit this.

However, regarding the delivery of a national decision in violation of a pre-
existing norm and its interpretation, which is precise on the part of the Union, the
res judicata authority suffers. Thus, in the matter of state aid and the distribution of
powers between the Member States and the Union in this field, the CJEU held that
Union law opposes the application of a national provision aimed at enshrining the
principle of res judicata to the extent that its application would prevent the recovery
of state aid that was granted in violation of Union law and whose incompatibility
with the common market had been established by a decision of the European
Commission that had become final*’.

In other words, in this case, the member states should be prepared to resolve
the situation, as they cannot rely on the res judicata authority of an internal decision
if it would prevent the application of the principle of primacy of European law. It
means that there must be rules or procedures that allow the situation to be reanalysed
considering the pre-existing solution found in the supranational act.

Here, two situations are possible: the domestic Court did not consider the
resolution given to the problem at the Union level at all, in which case it appears
after the pronouncement of the final decision as a new element, i.e., the Court
analysed the pre-existing act but decided against the solution in it.

It is easy to conclude that in the first case, the discovery of a pre-existing
solution after the decision has become final can attract review, including under the
conditions of common law, which regulates the hypothesis of the discovery of
previously unknown documents.

38 Judgment Impresa Pizzarotti & C. SpAm, para 58 - "attention should be drawn to the importance,
both in the legal order of the European Union and in national legal systems, of the principle of res
judicata. In order to ensure both stability of the law and legal relations and the sound administration
of justice, it is important that judicial decisions which have become definitive after all rights of appeal
have been exhausted or after expiry of the time-limits provided for in that connection can no longer
be called into question".

39Judgment Impresa Pizzarotti & C. SpAm para 59-60.

40Judgment Lucchini SpA.
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The second hypothesis, however, raises a problem stemming from the fact that,
in its interpretation of the Supreme Court's mandatory decision No. 45/2016, it was
held that the review is inadmissible in this case, as it would confer the authority of
a res judicata. The reformation of the decision can only be obtained if such a
procedural path is provided for in the jurisdiction of the Superior Court*!, a condition
that the revision in Art. 21 of L. no. 554/2004 does not fulfil.

At this point, a conflict is reached between the domestic and the supranational
norm represented by the jurisprudence of the CJEU, which holds that res judicata
cannot be applied if it blocks the possibility of using the primacy of European law
in the context in which the national Court's decision was pronounced disregarding
a pre-existing resolution, given to the respective problem by the competent bodies
of the Union through a definitive act.

Could the review be applied somewhat compellingly in this case, or should the
legislature regulate a special procedure for overturning that decision?

Considering the Supreme Court's solution and the review's specificity, which
cannot be translated into a reformation appeal (devolutionary), one could argue that
the legislator should find an alternative solution to the review.

On the other hand, however, applying the very principle of the primacy of
European law, the jurisprudence of the Court of Luxembourg (C-119/05) would allow
the rule of res judicata to be left unapplied to reanalyse the situation considering this
time, the dissolution given by the previous act of the Union, wrongly applied by the
Court*,

Therefore, when the Court wrongly applies the European norm already interpreted
by the Court or pronounces the decision against a valid and definitive act of the
Union, which it knew about and which it effectively applied, there must be
procedural remedies that determine the removal of that decision and the resettlement
of the European legal order before domestic law. Precisely, the primacy of the
European norm allows, from the review perspective, such a solution by leaving the
res judicata authority rule unapplied and applying Art. 21 of the administrative
litigation law for the retrial of the case. Isolated, a revision can also be formulated
based on common law (Article 509, point 4, C.P.C.) after and if it is established in
a separate procedure that the Court acted in bad faith or with gross negligence.

If, in the request for review, the interested person tends to change the cause of
action, adding aspects that were not the subject of analysis and judgment before the
Court whose decision is requested to be reviewed, this extraordinary appeal is not
admissible since the reviewing Court must wear precisely on the same legal
situation, the same qualification*® and the same facts that the Court whose decision

#'Para 73 from decision no. 45/2016.

“Bucharest Court of appeal decision 2697/2023.

“Constanta Court of appeal Decision n0.205/2024 - “What the review proposes, in fact, is the
analysis of the case definitively settled at present, the different approach and interpretation of the
evidence taken on the occasion of the settlement of the complaint, the different qualification of the
arguments and the settlement of the case in a different manner, the judgment of the case and possibly
the change of the solution, without indicating the element of novelty that can justify the withdrawal
of the contested decision.”
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is under appeal analysed.** A change in the cause would necessitate a fundamental
modification of the litigation, which would, under certain conditions, warrant the
formulation of a separate procedure in which the Court must analyse something
different and apply different rules.

What must remain constant is the very subjective right based on the European
law (norm), based on the facts deduced from the judgment, on the causes of nullity,
on the grounds of illegality**, and whose recognition or respect had to be analysed
in the judgment through the application of the supranational law even if it was not
concretely invoked before the Court.*®

When pronouncing the decision challenged by review, the judge did not
consider the correct qualification of the legal situation deduced from the judgment
and did not refer to European law; the revision is promoted precisely to determine a
proper qualification of the situation deduced from the judgment and the application
of the related European norm.*’

However, it is important for the admissibility of the review that the contested
solution regarded the application of the European norm and was not limited to
preliminary procedural issues, which would have prevented a substantive discussion.*®

In the Supreme Court a binding resolution was held that the moment the
judgment of interpretation of the Luxembourg court is delivered is not relevant. In
other words, the review can be filed based on a judgment of the CJEU, whether pre-
existing or subsequent to the pronouncement of the final judgment being challenged
by the review.

4Bucharest Court of appeal Decision n0.546/2021 —““Considering the contested decision, it was noted
that the first request for clarification referred to the justification of the price, without specifying any
other indications, and the second clarification specifically referred to the breakdown of the price by
the cost categories indicated in the first answer. These considerations represent a resolution given by
the court of a question of fact, which can no longer be re-evaluated in the present request for review
in which the court is not called to re-analyse the evidence, but only to determine whether the court
violated the Community principle of equal treatment”.

4Pitesti Court of appeal Decision n0.219/2024 — “the reason for revision consisting in the lack of
proportionality of the sanction to be applied after the evaluation report remains definitive is invoked
as a reason for the nullity of the evaluation report directly in the extraordinary way of appeal, without
being the subject of the court's judgment in the substantive file, which cannot be accepted.”

46Para 78 from High Court of Cassation and Justice Decision no. 45/2016; Oradea Court of Appeal
Decision no. 359/2024 — “The generic invocation of the norms of EU law and some interpretation
judgments issued by the CJEU cannot substantiate a review request, the party having to prove that
although it invoked a subjective right protected by European law (even if it did not indicate the text
of EU law), the court pronounced the judgment in disregard of EU law, which provided regulations
contrary to those of the national law on which the court's decision was based”; Bucharest Court of
appeal decision 2360/2021.

#Galati Court of appeal Decision no. 427/2020.

“8Constanta Court of appeal Decision no. 182/2024 — “However, it should be noted that by civil
decision n0./06.2024 did not reach the substantive analysis of the appeal, whose object was the
contracting authority's refusal to allow access to I's offer, declared confidential by him, the court
holding that it cannot determine any effect regarding the continuation of the petitioner's participation in
this public procurement procedure. In other words, for the same reason of lack of interest, he did not
thoroughly analyse these criticisms either. Therefore, the judgment of the CJEU in case C-54/21, Polska
cannot stay against civil decision no. 06.2024, since no argument against the CJEU decision was offered
in the challenged civil decision.”
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As a precaution, if the legal issue has been qualified through the lens of European
law, the Court resolving the dispute must ensure that it applies it correctly. In this
sense, it will have to carry out fundamental research to identify the entire jurisprudence
of the Luxembourg Court in that matter, and when he finds that it does not clarify
the issue or that the jurisprudence does not strictly refer to the situation brought to
the judgment and the European norm is not characterised by particular clarity, the
national Court can appeal to the preliminary ruling procedure, provided by Art. 267
of the Treaty and the courts of last instance must do it.

If, however, the national Court chooses not to refer the Luxembourg court but
to directly apply the European norm for which there is no interpretation yet, there is
a risk of making a mistake, an aspect that can be seen from a subsequent decision of
the Court in which it interprets the European norm differently.

But, this time, the application of this extraordinary appeal can be retained
effectively only within the limit of the time limit provided by the law, which is short,
so that only a court decision pronounced within a maximum of one month from the
date the decision whose review is requested was notified, could constitute grounds
for review.

Issues related to The Review Time Limit

The above context also provides an opportunity to discuss the revision period,
which is one month from the date the final decision was served, as provided for in
the domestic law (Article 21 of L. No. 554/2004).

Although according to the solution given in the binding decision of the HCCJ
and even compatible, to a large extent, with European law, the one-month period
allows for an adequate review of the decision for the particular case in question, only
if the rulings given by the CJEU are invoked previously or within one month at most
from the date of notification of the challenged decision, for all cases of interpretation
by subsequent decisions, the review being late**. The conflict with the supranational
norm remains.

Strictly related to the principle of effectiveness, this short term, of one month,
was found according to the requirements of the Union, in the context that, practically,
its extent was not criticised, but only the moment from which it flows, essential for
full adversarial and the right to defence. The Luxembourg Court pointed out in the
judgment Cilin v. Romania (C-676/17°°) that a time limit for filing a request for
review is reasonable if it allows the litigant to assess whether there are grounds for
seeking review of a final judgment and, if so, to prepare the request for review.

Indeed, the reasoning of the national supreme Court regarding the extent of the
term, which also influenced the option of the legislator later, cannot be commented
on, however, beyond the battle of arguments and the need to achieve a correct
interpretation and application of the law, especially when a specific situation is not
regulated, the procedural instrument must make available by the legislator to ensure
compliance of the domestic norm with the supranational one, be an effective one.

“Bucharest Court of appeal Decision no. 787/2024.
0Para 47 from Judgment Cilin.
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The fact that in the jurisprudential solution from Luxembourg, the observance
of the principle of effectiveness related to the length of the time limit in order to file
arevision was not questioned encourages a possible new referral or at least a comment
related to its brevity, in the frame of principle of equivalence (C -118/ 08°"), since any
interpretation decision published after the deadline has expired can no longer be
invoked for review, even if other hypothesis benefit of a longer time limit.

The judgments of the Luxembourg Court have retroactive effects, as the
interpretation given by the Court is binding for the member states from the moment the
interpreted text is adopted.>? This effect refers to previously born legal relationships for
which the legal procedures have not been completed or they have not yet been
triggered; on the contrary, in situations solved by final decisions®’, the new
interpretation can produce concrete consequences in a review>* only if the time limit
of one month from the date of service of the challenged solution has been respected.

From the perspective of equivalence, this principle requires that "all the rules
applicable to actions apply without distinction to actions alleging infringement of
European Union law and to similar actions alleging infringement of national law".>>

In the case of the judgment delivered by the European Court of Human Rights,
the revision of the domestic judgment is possible if the supranational Court finds a
violation of fundamental rights or freedoms through that domestic court judgment
and the serious consequences of this violation continue to occur. The review can be
filed within three months from the date of publication of the ECtHR decision, which
follows a considerable period after the date of the final domestic decision.

So, here, even if the Strasbourg court naturally manifests itself a long time after
the exhaustion of domestic appeals, the legislator still provided for a term of 3
months from the publication of the Court's decision; however, if the situation of
revising a decision for the wrong application of a European norm arises due to a
subsequent interpretation of the Luxembourg court, the time limit is much shorter.

The fact that the interpretation given by the Luxembourg court was not issued
at the request of the Court that issued the respective judgment (the connection with
the case) should not be relevant in the context of the interpretation given by the
HCC]J by decision no. 45/2016, and even more so, if a domestic court requests such
an interpretation, it must suspend the trial and wait for the Court's decision. The text

31Judgment Transportes Urbanos y Servicios Generales SAL.

2Judgment Nisipeanu, para 32 si 33 — "the norm thus interpreted can and must be applied to legal
relationships born and established before the ruling on the request for interpretation, if the
conditions are also met that allow the submission of the litigation regarding the application of the
respective norm to the competent courts". "Therefore, only exceptionally, in the application of the
general principle of legal certainty, inherent in the legal order of the Union, the Court may be
determined to limit the possibility of invoking a provision that it has interpreted. To be able to
impose such a limitation, it is necessary to meet two essential criteria, namely the good faith of
those concerned and the risk of serious disturbances.”

53In case C-213/13, it was noted in paragraph 60 of the decision that “EU law does not require a
judicial body automatically to go back on a judgment having the authority of res judicata in order
to take into account the interpretation of a relevant provision of EU law adopted by the Court
after delivery of that judgment".

34In cases where the review can no longer be received, being late, the engagement of the state's
liability is called into question to obtain legal protection of the rights of the holders.

35Para 33 from Judgment Transportes Urbanos y Servicios Generales SAL.
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applied by the Court is essential; the subsequent interpretation is a standard body
with the respective norm. Legally, the supranational Court cannot find a violation
by the domestic Court.

It follows that when comparing the two cases of review, the hypothesis of the
ECtHR decision benefits from a much longer term of review, as such a differentiation
is not justified from the perspective of the principle of equivalence.

Nor does the review situation for the pronouncement of a decision by the
Constitutional Court, for which 3 months from the publication of the decision is
provided, satisfy the rule of equivalence and effectiveness, in this case, the interested
party having at his disposal a much longer interval from the publication of the CCR
solution that influences the case compared to the one who could invoke an
interpretation of the CJEU that positions itself from a different angle compared to
the solution given by the domestic Court.

In this context, it follows that the Romanian legislator mainly considered the
resolution given by the HCCJ in the decision mentioned above, which instead sought
to interpret the legal regime of the unique appeal from administrative litigation
compared to the common law review regime, provided for in the Code of Civil
Procedure, without analysing to what extent the one-month period can satisfy the
need to ensure the compliance of the domestic solution with European law.

The above arguments demonstrate that the law could also provide for a review
hypothesis in administrative litigation 3 months from the date of service of the
challenged court decision.

Conclusion

To ensure the national courts' correct application of the European norm, the
Romanian legislator regulated the review strictly in administrative litigation;
however, oscillating between different procedural solutions, the intervention of the
Constitutional Court and the Supreme Court was necessary to correct them.

The evolution of this procedural institution revealed the legislator's tendency to
ensure compliance with European norms. Still, it was determined, through legislative
solutions, that a long-lasting uncertainty in jurisprudence existed, as the courts were
required to resolve review requests without benefiting from a coherent and clear
legal regime.

Article 21 of the administrative litigation law, which regulates the review in
this matter, requires, through the generality of its wording, the need for mandatory
interpretation by the HCCJ. This interpretation solved the issues raised without
direct reference to specific nuances derived from the CJEU jurisprudence, which
must be applied as a matter of primacy.

The procedural legal regime of the time limit for filing a review, analysed
through the lens of equivalence and effectiveness imposed by European law, reveals
certain shortcomings that could be removed through legislative intervention.
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