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Primary Qualification of the Notion of
"Civil Partnership' in Romanian Law

By Nadia-Cerasela Anitei*

In Romanian private international law, the primary qualification is made
according to Romanian law, the law of the forum for any Romanian public
authority. Thus, under Article 2558 of the Civil Code, "(1) When the determination
of the applicable law depends on the characterization to be given to a legal
institution or a legal relationship, the legal characterization established by
Romanian law shall be taken into account. (2) In the case of a renvoi, the
qualification shall be made according to the foreign law which has referred to the
Romanian law. (3) The movable or immovable nature of the goods shall be
determined according to the law of the place where they are situated or, as the
case may be, located. (4) If the Romanian law does not know a foreign legal
institution or knows it under a different name or with a different content, the legal
qualification established by the foreign law may be taken into account. (5)
However, when the parties have themselves determined the meaning of the
concepts in a legal act, the qualification of these concepts shall be made
according to the will of the parties”. Two observations should be made. First, the
term "legal institution" should be interpreted broadly, encompassing legal
concepts as well. Second, the exceptions set out in paragraphs (2), (3), (4), and
(5) are to be interpreted strictly. Accordingly, under Article 1 of the new Civil
Code, the primary legal characterisation is always carried out according to
Romanian law—specifically, in line with the concepts and definitions employed
by the Romanian legal system. Similarly, the classification of an issue as one of
procedural or substantive law is also determined in accordance with Romanian
law. Thus, in order to carry out the primary characterisation of the concept of
civil partnership under Romanian private international law—pursuant to Article
2558 of the new Civil Code—it is necessary to begin with the meaning attributed
to this notion in Romanian domestic law, particularly within the domain of family
law. Given that Romanian family law does not recognise the concept of a civil
partnership, this study must address the following question: How should
Romanian authorities deal with interpersonal relationships that, while granted
the status of a civil partnership abroad, are not recognised under Romanian law?
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The Notion of Classification and the Types of Classification

Application of private international law is impossible without deciphering
the meaning of the legal rules specific to this branch or without classifying the
test cases on categories. This dual mental operation that the judge has to do is
called classification’.

The notion of classification is defined differently by various authors. According
to one opinion the classification is defined as the operation performed by an
authority that is required to solve a conflict, when asked to find the conflict category
of the situation, in order to decide what rule should be applied®. According to
another opinion, the classification establishes the meaning of the notions of legal
rules on the subject of regulation and the law applicable to the legal relationship.
In a reverse operation, through classification, they determine the legal category to
which a fact situation belongs and indicate the competent law*. According to a third
opinion, classification is defined in two ways: starting from the conflict of laws
towards the facts (legal relationship) or vice versa. Thus:

a. the classification is the logical-judicial operation of determining the
exact full meaning of legal terms expressing the content and relations of
the conflict of laws, in order to see whether a legal relationship (a state
of facts) is included (or not) among these terms;

b. the classification is the interpretation of a legal relationship (of a specific
fact situation) in order to see the to which conflict of laws, in terms of
content and relationship, it belongs”.

In foreign literature classification is defined differently. Thus, according to
a first view®, classification is defined as the legal operation performed to include
a specific legal situation in the contents of a conflict of laws. This operation gives
rise to a conflict between the contents of the conflict of laws belonging to the
same legal system, and to a classification conflict when another system of law,
which relates to the facts, places it within the content of a conflict of laws
different from that chosen by the legal system of the forum. According to another
point of view’, the classification means defining the terms used by the rules of
private international law: nationality (citizenship), domicile, residence, capacity,
family rights, inheritance rights, etc.

In conclusion, the notion of classification can be seen from two perspectives:

1. on one hand it explains the meaning of concepts used by the conflict of
laws in terms of content and relationships;

Dariescu (2007a) at 1-45

3Jakotd (1997) at 210; Ungureanu, Jugastru & Circa (2008) at 86.
“Ungureanu, Jugastru & Circa (2008) at 87.

SSitaru (2013) at 73-74.

®Audit (1997) at 170.

"Valladdo (1971) at 488.
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2. on the other hand, it represents the operation of determining the conflict
of laws applicable to the specific legal situation by including the situation
in the content of one of the conflicting laws of the forum.

Classification is important for private international law because on the one
hand, depending on the way a relationship is classified, a fact, a situation, a
relation eventually depends on the solution of the conflict of laws, and on the
other hand, the settlement of the conflict of classifications is prior to resolving
the conflict of laws. For example, a French couple who live in Romania and who
have acquired movable and immovable property here, die without heirs. The
question: to whom such property will be assigned and by which title? arises. Will
their assets become the property of the State whose citizens they are or of the
State in which the heritage assets are? We should classify the state's right in
relation to the vacant property. If we think that the state’s right on the vacant
property is a right of inheritance, then such property will be assigned to the State
whose citizens the deceased people were (in this case the assets become the
French state property). If the property goods become part of the state patrimony
as waifs, res nullius, they must be assigned with this title to the state on whose
territory they are (the assets will be assigned to the Romanian state).

In private international law classification is of two kinds®:

1. primary classification, by which the law applicable to the relationship
with an extraneity nature is established, is qualified according to /ex fori.
So, after the primary classification, the general bilateral conflict of laws
is turned into a unilateral particular rule, in which the relationship makes
reference to the law of a particular state.

2. secondary classification subsequent to primary qualification, performed
after the primary classification, is a matter of domestic law. So, it is given
by lex causae. Performing the secondary classification in the above case
means analysing the conditions of validity of the consent to marriage by
the French Civil Code rules.

The Law based on which the Classification is performed

In private international a highly debated problem is the law based on which the
classification is performed’. In principle, classification is performed based on lex
fori, but there are opinions that support the classification according to lex causae.

Classification under the law of the forum - /ex fori - is supported by most
authors who base their opinion on the following arguments'®:

1. the conflicts of laws are part of the law of the court system, namely they
are national standards. The court applies its own system of conflict of

8Ungureanu, Jugastru & Circa (2008) at 88-90.
Dariescu (2007b) at 57-65.
9Ungureanu, Jugastru & Circa (2008) at 89.
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2.

laws in principle. So, the court will qualify based on /ex fori, using the
principle "the interpretation belongs to the one that elaborated the rule"
(ejus est interpretari, cujus condere);

classification is a problem prior to solving the conflict, and the operation
can be performed only after the law of the forum.

However there are some circumstances in which the classification cannot be
performed according to the law of the forum. Exceptions allowed refer to'!:

1.

the autonomy of the will according to which parties are free to choose by
agreement the law applicable to the contract and the classifications
indicated in question;

. secondary classifications is performed according to the law designated

to be applied to the legal relationship;

. immovable property- governed by the law of the place where property is

located namely by lex rei sitae and classification will be given by this law;
referral - the operation by which the forum rules make reference to the
foreign law, whose rules whose conflict of laws refer back to the court law
or forward the law of another state. As such, the admission by lex fori of the
referral involves considering the classification given by the foreign law;

. legal institutions unknown to the law of the forum (for example, German

law allows children born out of wedlock to claim some money from the
alleged father);

citizenship — individual’s belonging to a certain state — a rule that will be
considered only when the person has only one nationality;

autonomous qualification — the requirements specific to the relations with
an extraneity nature, and in particular the promotion of international
economic relations may require certain classifications distinct from the laws
that are in conflict, so as to avoid difficulties and for the harmonization of
solutions, sometimes the concepts included in an international convention
are described in the text of agreement!2.

Classification by the cause law - lex causae - is supported by a number of
specialists'®. Cause law is the foreign law competent to be applied to a legal
relationship or to one of its elements. The arguments used by specialists are:

l.

2.

the normal competent foreign law cannot be applied regardless of its own
classification;

the protection of the rights arising under the rule of foreign law is ensured
by its correct application.

Regarding the law after which secondary classification is performed, being
a matter of intern law, the majority of private international law doctrine indicates

"Ungureanu, Jugastru & Circa (2008) at 90.
20rga-Dumitriu (2016) at 9-33.
3Loussouarn & Bourel (1996) at 201-203.
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lex causae, namely the law that has the closest connection with the facts. Thus,
the authority informed through a report on private international law regarding
the patrimonial effects of marriage finds with the help of its own conflict of laws
that a foreign law is applicable. The notions of: marriage and patrimonial effects
of marriage will gain new meanings, in agreement with the foreign legal system.

The rules of private international law are regulated in the new Civil Code,
Book VII entitled "Provisions of Private International Law", Chapter II is called
"The Family".

Regarding the Romanian private international law, the primary classification
is performed by Romanian law, the law of the forum for any Romanian public
authority. Thus, according to art.2558 of the new Civil Code "When the
determination of the applicable law depends on the classification that has to be given
to an institution of law or to a legal relationship, we should consider the legal
classification established by the Romanian law (Article 1). In case of referral, the
classification is made by the foreign law that made reference to the Romanian law
(Article 2). The movable or immovable nature of property is determined according
to the law of the place where it is, or where appropriate, where it is located
(paragraph 3). If the Romanian law does not know a foreign legal institution or
knows it under a different name or with a different content, they can consider the
legal classification performed by the foreign law (paragraph 4). However, when the
parties themselves determine the meaning of concepts in a legal act, the
classification of these notions will be made respecting the parties’ wishes"
(paragraph 5). Two observations must be made: first, that the term "institution of
law" must be interpreted lato sensu, including legal terms as well, and the second
that the exceptions in paragraphs 2,3.,4,5, are strictly interpretative. So, according to
art 2558 paragraph 1 of the new Civil Code, the primary classification is always
performed based on the Romanian law, namely in accordance with the terms used
by the Romanian legal system. Also, the classification of an issue as procedural or
substantive is made by the Romanian law.

The private international law can be determined after the primary classification
of the notions of partnerships between persons of different sexes (concubinage),
same-sex partnerships, intersex partnerships.

How should the Romanian Authorities Address Interpersonal Relationships
that, while recognised as “civil partnerships” abroad, are not Legally
acknowledged under Romanian Law?

In order to be able to carry out the primary characterisation of the notion of
free unions in Romanian private international law under Article 2558 of the Civil
Code, it is necessary to start from the meaning that this notion has in Romanian
domestic law, more specifically in family law.
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Reflections on the Notions of Partnerships'

Preliminary Remarks'>

The definition of the concept of marriage over the last century, at international
and European level, has undergone spectacular'® changes, as we have European
regulations on: cohabitation (partnerships between persons of different sexes),
same-sex partnerships and, more recently, intersex partnerships in different states,
whether EU Member States, non-EU Member States or different states on other
continents.

According to Art. (1) lit. a) of EU Regulation) No 2016/1104!7, registered
partnership means ‘a living arrangement between two persons provided for by law,
the registration of which is compulsory under that law and which fulfils the legal
formalities required by that law for its establishment’.

However, nothing in the Regulation obliges Member States which do not
recognise the institution of registered partnership to enshrine it in national law.

There is a firm demarcation between the legal recognition of partnership
(regulation) and the recognition of civil partnership. '8

Considerations on different-sex Partnerships (concubinage)"®

Concubinage, as a concept, comes from the Latin cum cubare, meaning to sleep
together.

Concubinage is known by various names: common-law union, ‘consensual
union’, “cohabitation”, ‘de facto marriage’, ‘quasi-marriage’, ‘partner in an informal
relationship’, etc.

Concubinage is now defined as ‘a stable relationship between two persons of
different sexes who are not related by marriage’.

Concubinage implies a stable cohabitation, a common dwelling, participation
in common expenses and even the raising and maintenance of a child.

The specialised literature?® points out that "in Québec?!, the legal status of
married couples and that of cohabiting couples differs enormously. The Supreme
Court of Canada* has ruled that the rules of the Civil Code, which govern the
property aspects (effects of marriage, matrimonial property regimes, alimony and
succession) of married couples' lives, are constitutional and do not apply to
common-law spouses. The debate initiated in the context of the break-up of a de
facto union did not concern the question of succession. The highest court's
judgement closes the judicial debate. But the matter is not settled, as the court's

“Hageanu (2023) at 149.

15 Anitei (2024) at 39-54; Anitei (2018) at 113-124; Hageanu (2018) at 148-153; Sacrieru (2025).
19Tbid.

17Regulamentul (UE) 2016/1.104 consultat la 25 martie 2024 pe site-ul: https:/eur-lex.europa.ew/le
gal-content/RO/TXT/?uri=CELEX%3A32016R1104.

8 Jugastru (2022) at 462-487; Jugastru (2016); Jugastru (2019).

1 Anitei (2024) at 39-54.

Hageanu (2023) at 26-29; Savescu (2024).

2Bob (2018) at 75.

22Lefevbre (2013).

398



Athens Journal of Law October 2025

opinion was far from unanimous.* The ball is now in the legislature's court.?* The
stakes are high, as the legal status of more than a third of couples in Quebec is at
stake.

The practice of the ECHR?? has enshrined the broad meaning of the concept
of family, making no distinction between the legitimate family, which is based on
a valid marriage, and the natural family, which is a de facto relationship.

In Romania, historical and sociological studies show that concubinage has
existed since the 19th century, despite the Church's opposition.

The Romanian Civil Code of 1864 did not recognise concubinage, but neither
did it criminalise it, the only obstacle to its development being the fact that natural
children were legally inferior.

The specialised literature states that, like “celibacy and widowhood, concubinage
became over time a non-marital alternative in which family-type relationships were
established between the two partners and the children resulting from cohabitation”.?
Moreover, it was pointed out that it was not the secular spirit of modernity that was
the determining factor in the spread of concubinage, but the fortuitous concrete
situations in which those involved found themselves.?’

Romanian law does not regulate cohabitation, but the Civil Code recognises
certain effects, such as, for example:*®

- Article 426 of the Civil Code, which introduces the presumption of
parentage also between cohabiting cohabitants, provided that cohabitation
during the legal time of conception can be proved;

- Article 441 of the Civil Code, which provides that medically assisted
human reproduction with a third-party donor may also be requested by
parents (a man and a woman) who are not married;

- makes an exception to the prohibition of multiple adoption and allows the
adoption of a child by a single person, the person of the opposite sex with
whom the first adopter has a stable and cohabiting relationship, in
accordance with Law No 273/2004, republished, on adoption procedure;>’

- Article 177 of the Criminal Code, which includes in the category of family
members unmarried persons between whom there are relationships similar
to those between spouses, etc.

In Romanian law there is no law prohibiting cohabitation, but there is no law
regulating cohabitation.

We agree with the opinion of the legal doctrine® that it is no longer possible
to ignore cohabitation, given the extent of the phenomenon at national level and

Z1bid.

241bid.

2>Birsan (2010) at 626.

26Tonitd-Niculescu (2012) at 105; Bob (2018).

YDetesan & Retegan (2010) at 94-95.

Z8Bodoasca (2021) at 60-61.
Phttps://www.mmanpis.ro/wp-content/uploads/2021/04/Legea-Nr.-273-din-2004-privind-procedu
ra-adoptiei-forma-actualizata-la-26-martie-2021.pdf.

3%Hageanu (2023) at 26-29; Irinescu (2018) at 186-195.
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the consequences produced, mainly by the birth of children, in terms of the
personal and property relations between spouses, as well as in other aspects of life
together. It is therefore necessary to legalise this union between persons of
different sexes.

Considerations on same-sex Partnerships®!

The Netherlands became the first country in the world to legalise marriage for
same-sex couples in 2001, followed by Belgium, Spain, Norway, Sweden, Sweden,
Portugal, Iceland, Denmark, France, the UK, Luxembourg, Ireland, Finland, Malta,
Croatia and Germany.

In more than twenty countries, most of them European, the recognition of this
status, legally acquired in a country that accepts same-sex marriage, is under
discussion in countries whose domestic legal system prohibits such unions.

Of the 28 EU Member States, 22 have legalised same-sex unions and same-sex
marriages. Thirteen of the 28 EU states allow marriage and nine others have
recognised civil partnerships. As such, we have:

- same-sex marriages are accepted in Spain, Belgium, the Netherlands,
Greece (the first Orthodox country to accept);

- civil unions: Finland, France, Germany, Luxembourg, Hungary, Luxembourg,
Sweden, the UK, the Czech Republic, Slovenia and the Czech Republic;

- Unregistered cohabitation: Austria and Portugal.

In ECtHR?? case law, for example: in Chapin and Charpentier v. France,
judgment of 9 June 2016, the Court reiterated that neither Article 12 nor Article
14 in conjunction with Article 8, which was more comprehensive in scope and
breadth, could be interpreted as imposing an obligation on Contracting States to
regulate marriage for same-sex couples. Finding no violation of Article 14 in
conjunction with Article 8, the Court noted that the applicants were allowed to enter
into a civil union in France (PACS). Thus, even if France did not allow same-sex
marriages at the time, on pain of nullity, the applicants' rights were not violated, as
they could benefit from legal recognition.

Romania is obliged, by the judgment of the Court of Justice of the European
Union in Case C 673/16, Relu Adrian Coman and Others v. Inspectorate General
for Immigration and Ministry of the Interior, to recognise, as a rule of immediate
application, the right of residence in the territory of our country of Union citizens
and their family members, within the meaning of the provisions of Union law on
the freedom of residence of Union citizens and their family members, of their
same-sex spouse, justified by the fact that the notion of 'spouse’ of Article 2(2)(a)
of Directive 2004/38, read in conjunction with Articles 7, 9, 21 and 45 of the
Charter, includes the same-sex spouse from a non-EU Member State of a
European citizen to whom the citizen has lawfully married in accordance with the
law of a Member State other than the host Member State.

31 Anitei (2024) at 39-54.
32Mares (2024) at 3-19.
Bwww.echr.coe.int.
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For Romania, the concept of “spouse” includes, 'within the meaning of the
provisions of Union law on the freedom of residence of Union citizens and their
family members, spouses of the same sex, one of whom is a Romanian national
and the other a spouse, a European citizen of a State which regulates same-sex
marriages or a European citizen of a State which does not regulate same-sex
marriages or a national of a third State (American citizen), of the same sex as the
Union citizen, and will have a right of residence for a period of more than three
months in the territory of Romania, the Member State of which the Union citizen
is a national".

The CJEU stated in its judgement that ‘the civil status of persons, which includes
rules relating to marriage, is a matter which falls within the competence of the
Member States’ and that ‘Union law does not affect that competence’, and that the
Member States are thus ‘free to provide or not to provide for same-sex marriage’. The
CJEU points out that ‘the Union respects the national identity of the Member States,
inherent in their fundamental political and constitutional structures’.

So the Court has stipulated that, although Member States are free to authorise
or not to authorise same-sex marriage, they may not impede the freedom of
residence of a Union citizen by refusing to grant his same-sex spouse, a national
of'a non-EU country, a derived right of residence on their territory.

As regards registered partnerships, we have two situations:

1. free unions;
2. same-sex marriages.

The term “unmarried couple’* is not defined. In the EU Member States, different
terms are used for “unmarried couple”: cohabitation, cohabitation, cohabitation,
common-law union, unmarried couple, de facto couple, registered partnership>,
registered contract.

Most EU Member States do not define the notion of ‘unmarried couple’ or
‘registered partnership’ in their own legislation. However, case law has established
that: either there is cohabitation when two persons live together on a stable and
continuous basis (this is the case in France), or this union is characterised by a
‘residential, economic and sexual community’, where the main difference between
union and marriage is exclusively the couple's will concerning this relationship (this
is the case in Austria, Belgium and Greece).

Currently in the EU Member States, there are two categories of unions:

- the unmarried couple, variously referred to as ‘de facto couple’, ‘cohabitation’,
“cohabitation”, ‘common-law union’, and which is not regulated by law;

- the unmarried couple regulated by law and between whom there is a contract
or partnership registered by the competent public authority (contract
partnership and institution partnership).

3https://www.resursecrestine.ro/eseuri/1 58 753/tari-care-au-legalizat-casatoria-homosexuala-si-deno
minatii-crestine-care-aproba.
33 Jugastru (2022) at 462-487.
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Scope of the Notion of Free Unions

After carrying out the primary qualification of the notions: free unions, we
notice that the scope of these notions in different legal systems and in different
international and European legal regulations is much wider, as it includes the
meaning of these notions in different legal systems. Therefore, the Romanian
authorities are free to recognise or not to recognise as free unions inter-human ties,
born abroad, which do not present the fundamental features enshrined in Romanian
family law. The observation that the notions used in the content of conflict rules
become, through primary qualification, adaptations of the notions used in domestic
law leads to the same conclusion.

In our previous studies®® we asked the following question: How should the
Romanian authorities deal with those inter-human ties which, although they have
acquired the status of free unions abroad, do not contain the fundamental features
of these notions in Romanian law? We believe that the answer to this question is
still topical after the entry into force of the current Civil Code. Thus, this question
has been answered in the specialised literature by the theory of the mitigating
effects of public order, which states that: “We will recognise the law born abroad,
even if the law competent there and applied is contrary to a fundamental principle
of Romanian private international law and even if the act was instrumented in a
different way from that provided for by Romanian law, such as a marriage
concluded by mutual consent or a marriage concluded by religious consent’. The
same opinion is supported by another author ... there may be some legal relationships
which could not have been created under local law because public policy would
have been opposed to them, but which, once created in a foreign country, are
recognised in the territory of the law of the forum’.3” The same opinion is supported
by another author °[...] there may be some legal relationships which could not have
come into being on the territory of the local law, because public policy would have
been opposed to them, but which, once they have come into being in a foreign
country, are recognised on the territory of the law of the forum itself.” After
explaining how a polygamous marriage is recognised in a country that applies the
principle of monogamy, the same specialist makes the following clarification: "The
mitigating effect of invoking public policy in respect of rights acquired abroad does
not occur in all cases, i.e. automatically. The court will decide for each individual
case whether the right acquired abroad will produce effects in the country of the
forum, and if so, to what extent these effects will be produced, more precisely, what
the mitigating effect of the invocation of public policy consists in.*® This
clarification reconciles the theory of the mitigating effects of the public policy of
private international law with the ambiguous wording of Article 2567 of the Civil
Code, which provides that: “Rights acquired in a foreign country are respected in
Romania, unless they are contrary to the public policy of Romanian private
international law”.

36Dariescu (2008); Dariescu (2007¢).
3Jakota (1997) at 241-242.
3BFilipescu (1999) at 148.
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Romanian Private International Law Public order in the Case of Free Unions®’

The specialised literature specifies that "Public policy in Romanian private
international law is an exception, a means available to the judge to set aside the
foreign law, normally competent, or to refuse the effects of its application, when
it is contrary to a fundamental principle of law of the authority or court called
upon to resolve a case with a foreign element. The public policy of Romanian
private international law may intervene in all matters of private international law,
which shows that it is not possible to speak of a category of laws which are of
public policy, unlike laws which do not have this character. International judicial
practice shows that public policy has been used more in matters of personal
status and family relations. Whether it can be invoked depends on the law of the
forum and the content of the foreign law designated as competent, which
presupposes essential differences from the rules of the law of the forum in the
matter in question. Also, the invocation of public policy in Romanian private
international law is not based on the distinction between mandatory or prohibitive
and suppletive or permissive rules. That is why only the court alone can assess,
on a case-by-case basis, the content of that means of setting aside foreign law.".4°

The conclusion of a marriage in Romanian private international law requires
fulfilment of substantive and formal conditions. The conclusion of marriage is
not harmonised by European rules. Public policy requires the presence of
provisions which do not allow the freedom of persons to enter into marriage to
be restricted. In accordance with the right to marriage, enshrined in the European
Convention on Human Rights (Art. 12), the Romanian Civil Code prevents the
application of foreign law that contains impediments to the freedom to marry:
according to Art. 2586 para. (2) of the Civil Code “If one of the foreign laws so
determined provides for an impediment to marriage which, according to Romanian
law, is incompatible with the freedom to conclude a marriage, that impediment
shall be removed as inapplicable if one of the future spouses is a Romanian
citizen and the marriage is concluded on Romanian territory”. The foreign law
does not have to be set aside in its entirety, but it is sufficient that the provision
of the foreign law is removed from application (negative effect) and the
provisions of the Romanian law, as the law of the forum, which does not contain
this impediment, are applied (positive effect).

The hypothesis of the legal norm in Art. 2586 paragraph (2) of the Civil
Code is that the impediment is found in foreign law. Therefore, this article does
not apply, but the impediment provided for by Romanian law is applicable when
a Romanian citizen is involved and the question of concluding the marriage on
Romanian territory is raised.

These provisions apply the fundamental principle of the freedom of
Romanian citizens to conclude a marriage either in Romania or abroad, but in
compliance with the provisions of Romanian law (in the case of substantive
conditions) and Romanian law or foreign law (in the case of formal conditions
depending on the place of conclusion of the marriage).

39 Anitei (2022) at 959-976.
“Obid.
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The notion of ‘substantive conditions’ also includes impediments to marriage*!
which are negative substantive conditions.

The national law applicable to the substantive conditions and impediments
to marriage enters into their determination and their effects on the conclusion of
the marriage.

According to the provisions of the Civil Code, the substantive conditions
necessary for the conclusion of marriage are:

- the difference in sex (art. 271 of the Civil Code);
- the marriageable age (art. 272 of the Civil Code);
- the consent of the future spouses (art. 271 of the Civil Code).

The following constitute impediments to marriage:**

[....];

prohibition of marriage between persons of the same sex (art. 277 C
civ). Art. 277 of the Civil);

prohibition of civil partnerships between persons of the opposite or
same sex (Art. 277 of the Civil Code);

the situation of transsexual marriage.

Prohibition of marriage between persons of the same sex (art. 277 C civ).

Art. 277 of the Civil Code - marginal designation ‘Prohibition or equalisation of
certain forms of cohabitation with marriage’ . By the provisions of para. (1) of Article
277 of the Civil Code prohibits marriage between persons of the same sex on
Romanian territory. Similarly, the provisions of para. (2) of Article 277 of the Civil
Code prohibit the renewal in Romania of same-sex marriages concluded or contracted
abroad either by Romanian or foreign nationals.

Prohibition of civil partnerships between persons of the opposite or
same sex (Article 277 of the Civil Code).

This is an impediment governed by Art. 277 para. (3) of the Civil Code. It
follows from these provisions that the following are not recognised in Romania:

- civil partnerships between foreign citizens of the opposite or same sex
concluded abroad or contracted abroad;

- civil partnerships between Romanian citizens of different or the same sex
concluded abroad or contracted abroad;

- civil partnerships between a Romanian citizen and a foreign citizen of
different or the same sex.

The provisions of Article 277(1) of the Civil Code, interpreted by
comparison with the provisions of paragraphs (2) and (3), refer to marriages
concluded in Romania. Since the regulation does not distinguish, it follows that
the prohibition applies in Romania irrespective of whether the marriage is to be

4 Anitei (2012) at 32-46; Anitei (201 1a) at 109-119.
2 Anitei (2011b) at 25-40.
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concluded between two Romanian citizens, between one Romanian citizen and
the other foreign citizen, or between two foreign citizens, even if the law
governing the marital status and legal capacity of the foreigner(s) would allow
such a marriage.

The provisions of Art. 277 (2) and (3) of the Civil Code explicitly concern
same-sex marriages and heterosexual and homosexual civil partnerships concluded
or contracted abroad.

The notion of ‘concluded’ or “contracted” expresses the idea that such
marriages and partnerships are not recognised in Romania regardless of whether
they have been ‘concluded’, i.e. celebrated before a foreign authority, or whether
they arise from a simple contract between the parties.*3

In the spirit of the fundamental principle of public order, of Romanian law,
as well as moral and religious, according to which marriage is ‘a union freely
entered into between a man and a woman’ (art.259 paragraph (1) and art.271 of
the Civil Code) and is the only form of cohabitation allowed by law, Romania
rejected the EU Council Regulation on jurisdiction, applicable law, recognition
and enforcement of judgments in matters of registered partnerships** COM
(2011) 127 final act, by the Romanian Senate Decision n0.34/2011.% The legal
situations to which we refer appear to be contrary to the public order of
Romanian private international law both in the case of conflict of laws in space
(by application of Article 277(1) of the Civil Code) and conflict of laws in time
and space (Article 277(2) and (3) of the Civil Code).

The Situation of Transsexual Marriage

Art. 43 lit (1) of Law 119/1996 on civil status documents, republished, stipulates
that ‘In the birth documents and, where appropriate, in those of marriage or
death, mentions shall be made of the changes in the person's civil status in the
following cases: [...] 1) change of sex, after the final and irrevocable judgement’
and Art. 4 of O.G. no. 41/2003 on the acquisition and administrative change of
the names of persons stipulates: 'From these provisions we can see that Romanian law
recognises the legal consequences resulting from a change of sex, if this has been
approved by a court decision. The E.E.E.D.O.C. has also established through its
jurisdictional work that States must respect the legal consequences of gender
reassignment.*®

If the foreign law provides for impediments to marriage (for example:
discrimination for one of the spouses) which are incompatible with the freedom to
marry, it is removed from its application according to Art. 2586 paragraph (2) of the
Civil Code.

43Gitaru (2013) at 183-184.

“http://www.cdep.ro/afaceri_europene/CE/2011/COM 2011 127 RO ACTE fpdf

“Hotararea Senatului nr.34/ 201 1publicatd in Monitorul Oficial nr 413 din 14 iunie 2011.

4CEDO Cauza I.c. the United Kingdom (Cererea 25680/94) si Cauza Chrisitine Goodwin c. the United
Kingdom (Cererea nr 28957/94) file:///C:/Users/nadia/Downloads/002-5265.pdf file:///C:/Users/nadia/
Downloads/003-585597-589247 pdf
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In conclusion, we note that some of these impediments to marriage and some
related issues (such as: marriage of a transsexual person, prior authorisation by a
Romanian authority) raise issues specific to private international law.

Impact of CJEU Rulings*’

The CJEU has stated in these judgments that "the civil status of persons, which
includes rules relating to marriage, is a matter which falls within the competence of
the Member States" and that "Union law does not affect that competence", and that
Member States are thus "free to provide or not to provide for same-sex marriage".
The CJEU points out that "the Union respects the national identity of the Member
States, inherent in their fundamental political and constitutional structures".

Judgments of the CJEU are also binding on the national courts of the 28
Member States which are seized of a similar case in which the CJEU has given a
ruling, but do not settle the national dispute. The national referring court is obliged
to resolve the case in accordance with the CJEU judgment.

Furthermore, the legal effects of the CJEU judgment in Case C 673/16, Relu
Adrian Coman and Others v. Inspectorate General for Immigration and Ministry
of Internal Affairs of 5 June 2018* apply both to EU Member States that do not
contain legal regulations on same-sex couples and to EU Member States that have
materialized civil partnerships by legal regulations.

In conclusion, with regard to the effects of the CJEU judgment in the Coman
case, we note that the CJEU does not settle the dispute in Relu Adrian Coman and
others v. Inspectorate General for Immigration and Ministry of Interior, but the
competent authority in Romania, as the national referring court, is obliged to settle
the case in accordance with the CJEU judgment, which is binding, in the same
way, on the other national courts of the 28 Member States that are seized with a
similar issue.*’

With regard to the impact of the CJEU judgment in case C 673/16, Relu Adrian
Coman and Others v. General Inspectorate for Immigration and Ministry of Internal
Affairs of 5 June 2018, we consider that, in the situation where two spouses of the
same sex would file an application for recognition on the Romanian territory of a
same-sex marriage concluded abroad, the general legal effects of marriage should
be recognized, pursuant to art. 2.589 C Civ, together with the legal effects relating
to: free movement, tax interests, tax benefits, social protection, etc., i.e. legal effects
relating to private law.

The specialist literature states that "in this context, it is important to note that
the CJEU decision, which is part of complementary European legislation, does not
affect constitutional provisions and, because it had another object, namely the right
of residence, nor does it oblige the Romanian State to legalize same-sex marriage"°.

47 Anitei (2024) at 39-54.

BCIEW C 673/16 Relu Adrian Coman and others v. Inspectoratul General Pentru Imigrari and Ministerul
Afacerilor Interne. International Legal Materials, 58 (4);823-836.

“Ibid.

S%Hageanu (2018) at 148-153; Anitei (2018) at 113-124; Sécrieru (2025). Orga-Dumitriu (2024) at
149-160.
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What would be the General effects of recognizing same-sex Marriage in Romania?>!

In Romania, the provisions on the recognition (enforcement) of rights gained
in a foreign country are contained in the Romanian Civil Code and the Code of
Civil Procedure.

If a right has been acquired on the basis of a foreign court judgment, it can be
recognized in Romania under the conditions laid down in the Code of Civil
Procedure. According to the provisions of Article 1.094 of the Code of Civil
Procedure, "Foreign judgments are recognized as of right in Romania if they refer
to the personal status of the citizens of the state in which they were rendered or if,
being rendered in a third state, they were first recognized in the state of citizenship
of each party or, in the absence of recognition, they were rendered on the basis of
the law determined as applicable under Romanian private international law, they
are not contrary to the public order of Romanian private international law and the
right to defence has been respected".

According to art. 1.096 lit. a) C. pr. civ., "Recognition of the foreign judgment
may be refused in any of the following cases:

a) the judgment is manifestly contrary to the public order of Romanian
private international law; this incompatibility shall be assessed taking into
account, in particular, the intensity of the link between the case and the
Romanian legal order and the gravity of the effect thus produced".

In the specialized literature, the institution of the "theory of the recognition of
acquired rights" is also called the "theory of the conflict of laws in time and space"
or the "theory of the extraterritorial effects of acquired rights".

The conflict of laws in time and space arises when the effects of a legal
relationship created, modified or extinguished under the legal system of one
country are subsequently sought to be recognized in another country.

The conflict is in 'space’, because the two systems of law in existence, namely
the foreign system under which the right arose and the Romanian system under
which the right is sought to be recognized, coexist spatially.

The conflict is in 'time', because there is a time interval between the moment
when the legal relationship (and therefore the right) arises under foreign law and
the moment when its effects are sought to be recognized in Romania.

We agree with the view that, in Romanian law, the appropriate terminology is
"conflict of laws in time and space" or "recognition (respect) of rights gained in a
foreign country", as provided for in Article 2.567 of the Civil Code.

From the point of view of Romanian law, the conflict of laws in time and
space raises the question of the recognition (respect) in Romania of rights acquired
(gained) in another country.

Part of the specialized legal literature holds that any legal situation arising under
the law of a given State must have the same value throughout the international
community. The international respect of acquired rights has been regarded as a

51 Anitei (2021); Anitei (2024) at 39-54.
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new and original principle of private international law, which has been analyzed
in opposition to conflict of laws .>

The authors go on to state that, 'also within this theory, the relationship
between the international effectiveness of acquired rights and foreign judgments
corresponds to the link between the general and the particular. The proximate
genus is the international enforcement of acquired rights, while the species is
foreign judgments. Thus, it has been written that the question of the enforcement
of foreign judgments is included, in principle, in the field of respect due to
acquired rights, but with the complication that here the acquired right has been
challenged and that a judge's judgment has settled the challenge".>

Another part of the literature considers® that "the enforcement of rights
acquired abroad is not a separate issue in private international law, but is an
application of the rules concerning the settlement of conflicts of laws. Subject to
the public policy of private international law,> the only condition to be met for
the recognition, in the forum State, of rights acquired abroad is that of the
application in the country where the legal relationship arose, was modified or
terminated, in accordance with the rules on the settlement of conflicts of laws of
the competent legal system".

As far as Romania is concerned, human rights are enshrined in the Romanian
Constitution and in the European Convention for the Protection of Human Rights
and Fundamental Freedoms, as interpreted by the Strasbourg Court. Neither of
these sources provides for the right of persons of the same sex to marry.

The ECtHR has established, both in the Hamdldinen v. Finland judgment of
2014°° and in the Schalk and Kopf'v. Austria case of 2010°’, from a human rights
perspective, that States cannot be obliged to allow same-sex marriage and that they
remain free to restrict marriage to persons of the opposite sex only.*®

If we raise the question of the recognition on Romanian territory of a marriage
concluded abroad between two persons of the same sex, we should consider the
following situations with regard to the general effects of marriage:

1. the marriage has been concluded abroad, on the territory of an EU Member
State that regulates free unions and same-sex marriages (e.g. Belgium)
between two persons of the same sex having the same nationality of that
State (Belgian citizens);

2. the marriage was contracted abroad, in the territory of an EU Member State
which regulates same-sex unions and same-sex marriages (e.g. Belgium),
but different from the State of nationality of one of the two persons, between
two persons of the same sex having different citizenships, but belonging to

S2Pillet (1923) at 121.

33Deleanu (2013) at 215; Anitei (2018) at 113-124; Hageanu (2018) at 148-153; Sacrieru (2025).
S4Batifol & Lagarde (1993) at 230-580.

SSFilipescu (1999) at 136-140; Jakotd (1997) at 229-231; Francescakis (1966-1969) at 151; Loussouarn
& Bourel (1996) at 315; Ungureanu (2000) at 162.

SSHéimdildinen v. Finland (App. No. 37359/09) (July 16, 2014), HUDOC.

S1Schalk and Kopf'v. Austria, no. 30141/04, § 101, ECHR 2010.
SBhttps://www.juridice.ro/419428/despre-casatoria-si-adoptia-pentru-homosexuali.html
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I1.

EU Member States which regulate same-sex unions and same-sex marriages
(e.g. Dutch and Belgian citizens);

the marriage was contracted abroad on the territory of an EU Member State
which regulates same-sex partnerships and same-sex marriages (e.g. Belgium),
but different from the State of nationality, between two persons of the same
sex having the same nationality but belonging to other EU Member States
which regulate same-sex partnerships and same-sex marriages (e.g. both
Swedish nationals);

the marriage was contracted abroad, in an EU Member State that regulates
same-sex unions and same-sex marriages (e.g. Belgium), but different from
the state of nationality of the same-sex spouses, who have different
citizenships but are citizens of EU Member States that regulate same-sex
unions and same-sex marriages (e.g. Dutch and Belgian);

the marriage was contracted abroad, on the territory of an EU Member State
that regulates same-sex unions and same-sex marriages (e.g. Belgium), the
two same-sex spouses having different citizenships, one of whom is a
citizen of that State and the other a citizen of another State that regulates
same-sex unions and same-sex marriages (Belgian citizen and Canadian
citizen)

the marriage was contracted abroad, on the territory of an EU Member State
that regulates same-sex unions and same-sex marriages (e.g. Belgium), but
different from the State of nationality of the two same-sex spouses, with
different citizenships, one of whom is a citizen of an EU Member State that
regulates same-sex unions and same-sex marriages and the other of whom
is a citizen of another State that regulates same-sex unions and same-sex
marriages (French citizen and Canadian citizen);

the marriage was contracted abroad, on the territory of an EU Member State
that regulates same-sex unions and same-sex marriages (e.g. Belgium), but
by two spouses of the same sex who are nationals of another state that
regulates same-sex unions and same-sex marriages (Canadian citizens);
the marriage was contracted abroad, on the territory of an EU Member State
that regulates free unions and same-sex marriages (e.g. Belgium), between
two persons of the same sex, one of whom is a national of that State (Belgian
citizen and stateless person)

the marriage was contracted abroad, on the territory of an EU Member State
that regulates same-sex partnerships and same-sex marriages (e.g.
Belgium), between two persons of the same sex, both of whom are stateless;
the marriage was contracted abroad, on the territory of an EU Member State
that regulates free unions and same-sex marriages (e.g. Belgium), between
two persons of the same sex, having different citizenships (Belgian citizen
and stateless person);

the marriage was concluded abroad, on the territory of an EU Member State
which regulates free unions and same-sex marriages (e.g. Belgium), between
two persons of the same sex, having the same nationality, but from an EU
Member State which prohibits same-sex marriage (e.g. two Romanian
citizens);
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12. the marriage was contracted abroad, on the territory of an EU Member State
that regulates same-sex unions and same-sex marriages (e.g. Belgium),
between two persons of the same sex, of the same nationality, but from an
EU Member State that prohibits same-sex marriage (e.g. two Bulgarian
citizens);

13. the marriage was contracted abroad, on the territory of an EU Member State
that regulates same-sex partnerships and same-sex marriages (e.g. Belgium),
between two persons of the same sex, of different citizenship, one from an
EU Member State that regulates same-sex partnerships and same-sex
marriages and one from a Member State that prohibits same-sex marriage
(e.g. French and Romanian citizens), which does not regulate same-sex
partnerships and same-sex marriages;

14. the marriage was contracted abroad, on the territory of an EU Member State
that regulates free unions and same-sex marriages (e.g. Belgium), between
two persons of the same sex, of different citizenship, one from a non-EU
Member State that regulates free unions and same-sex marriages and the
other from a Member State that prohibits same-sex marriage (e.g. Romanian
and US citizen), which does not regulate free unions and same-sex marriages.

Conclusions

Following the primary qualification of the concept of "free unions", we observe
that this notion has a broader scope across various legal systems, as well as in
international and European legal instruments. As such, Romanian authorities are
entitled to decide whether or not to recognise, as free unions, interpersonal
relationships formed abroad which do not exhibit the essential characteristics
established under Romanian family law. This conclusion is further supported by the
observation that the concepts employed in conflict-of-law rules are, through primary
qualification, essentially adaptations of the corresponding notions used in domestic
law.
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